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Legacy  and    Succession    Duties.— These   duties    are 

under  the  management  of  the  Commissioners  of  Inland  lie  venue  (12  &  13 
Vict  c.  1 ;  16  &  17  Vict.  c.  51,  s.  9 ;  see  53  &  54  Vict.  c.  21). 
They  are  treated  below  under  the  following  headings : — 


A.  Legacy  Duty. 

(1)  Introductory;  Domicile. 

(2)  Upon  what  Subjects  Duty  is 

Chargeable : 

(a)  What  has  been  deemed 
a  Legacy. 

(b)  Proceeds  of  Hei^itable 
Estate  directed  to  be  sold. 

(3)  Ijcgacies  directed  to  be  jMid 

free  of  Duty. 

(4)  Disclaimer  by  Legatee. 

(5)  Legacies      for      Charitable 

Fwyoses. 

(6)  Eo:c7wptions. 

(7)  Rates  of  Duty. 

(8)  When  the  Duty  is  Payable ; 

Interest ;  Discount. 

(9)  By     v)hoin     the     Duty     is 

Payable. 

(10)  Oil  what  Amount  the  Duty 

is  Payable. 

(11)  The  Method  of  Charge. 

(12)  The    Method   of   Payment; 

Proof  of  Payment ;  Recti- 
fication of  Duty. 

(13)  The  Method  of  Recovery. 

(14)  Return  of  Duty  overpaid. 

(15)  Compounding  the  Duty. 
(IG^  Acoldaiice    of  Adminislra- 

lion. 
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(17)  Passhig  Accounts. 

B.  Succession  Duty. 

(18)  Date  from  which  the  Act 

ojjcrates. 

(19)  Cation  of  Interpretation. 

(20)  Definitions. 

(21)  Property    Subject    to     the 

Duty. 
(21a)  Gifts  Duty-free. 

(22)  What  is  a  Succession  1 

(23)  Successor  and  Predecessor. 

(24)  Disjwsitions     accompanied 

by     a     Reservation     of 
Interest. 

(25)  Insurance  Policies;  Bonds 

and  Contracts  for  Valu- 
able Consideration, 

(26)  Cumulative  Duties ;  Trans- 

mitted Successions. 

(27)  Disclaimer  by  Successor. 

(28)  Exemp)tions. 

(29)  Rates  of  Duty. 

(30)  When       the       Duty       is 

Payable ;     Acceleration ; 
Interest. 

(31)  By    whom    the     Duty    is 

J\<.ya.blr. 

(32)  Duty     a     First     Charge ; 

Shifting  of  Charge. 
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(33)  Annual     Value;     Allmo- 

ances. 

(34)  Method    of    Charge     and 

Payment. 

(35)  Method  of  Collection. 

(36)  Proof  of  Payment. 

(37)  Method  of  Recovery. 

(38)  Return  of  Duty  overpaid. 


%n 


(39)  Securing     the     Duty 

Advance;  Discount. 

(40)  Compounding  andCommut- 

ing  the  Duty ;  Enlarging 
the  Time  for  Payment. 

(41)  Avoidance     of    Adminis- 

tration. 

(42)  Passing  Accounts. 


A.  Legacy  Duty. 
(1)  Introductory ;  Domicile. — Duty  upon  personal  property,  de- 
volving by  will  or  intestacy,  total  or  partial,  was  originally  imposed  by 
the  Act  20  Geo.  III.  c.  28,  in  the  form  of  a  stamp  duty  upon  the  receipt. 
By  the  Act  36  Geo.  iil.  c.  52,  the  duty  was  made  payable  not  upon  the  receipt, 
but  upon  the  legacy  or  share  of  residue  itself.  By  sec.  2  of  the  Act  last 
cited,  duty  was  imposed  upon  any  legacy  which  amoimted  to  £20,  and 
upon  any  "^  residue  where  the  deceased's  personal  estate  was  of  the  clear 
value  of  £100,  after  deduction  of  debts,  funeral  expenses,  and  other  charges, 
and  legacies.  By  the  Act  45  Geo.  iii.  c.  28,  s.  1,  legacies  charged  upon 
heritage,  and  the  proceeds  of  the  sale  of  heritage,  directed  by  will  to  be  sold, 
were  brought  into  charge.  By  the  Act  48  Geo.  III.  c.  149,  any  share  of  residue 
amovmting  to  £20  was"  made  dutiable,  without  regard  to  the  value  of  the 
deceased's  personal  estate.  And  by  the  Act  44  Vict.  c.  12,  s  42,  duty  was  made 
payable  on  any  pecuniary  legacy  or  residue,  save  when  the  deceased's 
whole  personal  estate  was  of  less  value  than  £100  (see  the  Act  43  Vict. 
c.  14,  s.  13).  Observe  that  sec.  42  does  not  apply  to  bequests  of  specific 
articles  of  which  the  value  is  under  £20. 

Personal  property  is  not  liable  to  legacy  duty  unless  it  is  situated 
within  this  country,  and  its  situation  depends,  in  point  of  law,  upon  the 
domicile  of  the  owner  at  the  time  of  his  death  {Thomson,  1845,  4  Bell's  App. 
1 ;  Attorney-General  v.  Napier,  6  Ex.  217,  20  L.  J.  Ex.  173).  Thus  debts 
secured  on  foreign  realty,  if  moveable  ex  lege  loci,  have  been  regarded  as 
dutiable  where  the  owner  was  domiciled  in  the  United  Kingdom  {Laioson, 
Ir.  E.  [1896]  2  Q.  B.  418);  and  the  same  view  has  received  effect  in  regard 
to  leasehold  or  real  property  situated  abroad  and  forming  an  asset  of  a 
firm  in  which  the  deceased  was  partner  (Forbes,  L.  E.  10  Eq.  178 ;  Stokes, 
38  W.  E.  535).  But  the  principle  is  inapplicable  to  the  case  of  a  legacy 
charged  by  will  upon  foreign  heritage,  and  to  the  proceeds  of  foreign 
heritage  sold  under  a  testamentary  direction.  Conversely,  when  the  lands 
chargecl  are  situate  in  the  United  Kingdom,  duty  is  chargeable. 

(2)  [/poN  WHAT  Subjects  Duty  is  Chargeable. — Duty  is  charge- 
able upon  the  personal  property  of  a  person  domiciled  at  the  date  of  his 
death  in  the  United  Kingdom,  whether  the  subject  of  bequest,  or  devolving 
under  intestacy,  total  or  partial.  Observe  that  the  expression  "  personal 
property"  includes  legacies  charged  upon  heritable  estate,  and  also  the 
proceeds  of  heritable  estate,  directed  to  be  sold  for  the  purpose  of  distri- 
bution as  money  among  the  objects  of  the  gift  (55  Geo.  in.  c.  184,  Sched.  pt. 
iii. ;  8  &  9  Vict.  c.  76,  s.  4) ;  and  that  such  legacies  and  proceeds,  where 
the  testator  died  on  or  after  1  July  1888,  are  made  chargeable  under  the 
Succession  Duty  Act,  1853,  as  succession  to  personalty,  and  liable  to  the 
additional  duties  (51  Vict.  c.  8,  s.  21  (2)). 

(a)  Wlcat  has  hcen  deemed  a  Legacy. — The  statutory  definitions  of  a  legacy 
are  contained  in  36  Geo.  III.  c.  52,  s.  7 ;  45  Geo.  iii.  c.  28,  s.  4  (both  enact- 
ments beino-  repealed  by  the  Statute  Law  Eevision  Act,  1872) ;  and  8  &  9 
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Vict.  c.  76,  s.  4.  The  enactment  last  cited  provides  that  "  every  gift  by 
any  will  or  testamentary  instrument  of  any  person,  which  by  virtue  of  any 
such  will  or  testamentary  instrument  is  or  shall  be  payable,  or  shall  have 
effect  or  be  satisfied  out  of  the  personal  or  moveable  estate  or  eflects  of 
such  person,  or  out  of  any  personal  or  moveable  estate  or  effects  which 
such  person  hath  had  or  shall  have  had  power  to  dispose  of,  or  which  gift 
is  or  shall  be  payable  or  shall  have  effect  or  be  satisfied  out  of,  or  is  or 
shall  be  charged  or  rendered  a  burden  npon,  the  real  or  ]ierital)le  estate  of 
such  person,  or  any  real  or  heritable  estate,  or  the  rents  or  profits  thereof, 
which  such  person  hath  had  or  shall  have  had  any  right  or  power  to  charge, 
burden,  or  affect  with  the  payment  of  money,  or  out  of  or  upon  any  moneys 
to  arise  by  the  sale,  burden,  mortgage,  or  other  disposition  of  any  such  real 
or  heritable  estate,  or  any  part  thereof,  wliether  such  gift  shall  be  by  way 
of  annuity  or  in  any  other  form,  and  also  every  gift  which  shall  have  effect 
as  a  donation  mortis  causa,  shall  be  deemed  a  legacy  within  the  true  intent 
and  meaning  of  all  the  several  Acts  granting  or  relating  to  duties  on 
legacies  in  Great  Britain  and  Ireland  respectively,  and  shall  l)e  subject  and 
liable  to  the  said  duties  accordingly  ;  provided  always,  that  no  sum  of 
money  which  by  any  marriage  settlement  is  or  shall  be  subjected  to  any 
limited  power  of  appointment  to  or  for  the  benefit  of  any  person  or  persons 
therein  specially  named  or  described  as  the  object  or  objects  of  such  power, 
or  to  or  for  the  benefit  of  the  issue  of  any  such  person  or  persons,  shall  be 
liable  to  the  said  duties  on  legacies  under  the  will  in  which  such  sum  is 
or  shall  be  appointed  or  apportioned  in  exercise  of  such  limited  power." 
In  the  case  figured  in  the  proviso  succession  duty  is  chargeable. 

As  to  donations  7)wrtis  causa,  see  Donation  Mortis  causa. 

A  legacy  must  be  a  gift.  It  has  been  held  in  England  that  a  bequest 
of  residue  is  none  the  less  a  gift  because  it  is  made  in  implement  of  an 
obligation  (see  Jcrris,  L.  E.  18  Eq.  18;  and  cf.  Jo7ies,  7  Hare,  267,  19  L. 
J.  Ch.  324 ;  re  Brookmans  Trust,  L.  E.  5  Ch.  App.  182).  It  is  otherwise, 
however,  where  the  obligation  is  to  bequeath  a  certain  sum  of  money  {Eyre, 
3  Kay  &  J.  305,  26  L.  J.  Ch.  757  ;  Graham,  1  De  G.  J.  &  S.  474,  32  L.  J. 
Ch.  639).  These  cases  seem  to  give  effect  to  the  principles  recognised  in 
Lord  Advocate  v.  Hagart's  Uxors.,  1872,  10  M.  (H.  L.)  62;  Arthur  & 
Seymour,  1870,  8  M.  928 ;  3foir's  Trs.,  1874,  1  E.  345 ;  MarshaU's  Exors., 
1874,  1  E.  847.  Compare  also  Murray,  1895,  22  E.  927,  and  Lord 
Advocate  v.  Beid's  Exors.,  1880,  7  E.  483,  and  re  Thorlcy,  L.  E.  [1891]  2  Ch. 
613. 

Further,  it  must  be  a  gift  l)y  will  or  testamentary  histrument  (see 
Advocate-General  v.  Bamsay's  Trs.,  2  C.  M.  &  E.  224,  note;  Advocate- 
Geiicral  v.  Trotter,  1847,  10  D.  50),  and  payable  out  of  some  portion  of  the 
testator's  estate,  or  out  of  some  estate  of  which  he  had  a  power  of  disposal 
{Lord  Advocate  v.  Beid's  Exors,  ut  supra ;  Lord  Advocate  v.  Methven's  Exors., 
1893,  20  E.  429  ;  suh  nom.  Lord  Advocate  v.  Boyie,  1894,  21  E.  (H.  L.)  6). 
It  has  been  held  that  a  legacy  is  constituted  by  the  release  of  a  debt 
recoverable  at  law  {Attorney-General  v.  JMhrooX-,  3  Y.  &  J.  114),  by  a 
direction  to  pay  a  debt  which  no  longer  subsists  {Turner,  7  De  G.  M.  &  G. 
429,  26  L.  J.  Ch.  216),  or  the  debt  of  another  for  whom  the  testator  is  not 
liable  {Foster,  2  Bing.  N.  C.  209),  or  the  interest  on  a  Statute-burred  debt, 
quoad  the  interest  (6W.r,  MS.,  I'cported  on  other  pohits  in  15  Sim.  Gil). 
Jiut  a  direction  to  pay  a  debt,  subsisting  but  Statute-barred,  is  not  liable  to 
duty  {Williamson,  3  Y.  &  C.  208).  A  gift  to  an  executor  for  his  tnnible 
is  chargeable  {Duncan,  16  Beav.  204).  On  the;  (luestion  whetber  a 
testamentary    direction  that  a  solicitor-trustee   sball    lie   entitled   to  piofit 


4  LEGACY  AND  SUCCESSION  DUTIES 

costs  against  the  estate  constitutes  a  legacy  liable  to  duty,  see  the  cases 
in  Hanson,  420,  re  Pooleij,  L.  E.  40  Ch.  D.  1 ;  re  Thorley,  L.  E.  [1891]  2 
Ch.  613,  and  102  L.  T.  35,  58.  A  gift  under  condition  that  some 
portion  of  the  property  is  to  be  applied  for  the  benefit  of  others  is 
chargeable  against  each  beneficiary  in  proportion  to  the  amount  received 
{in  re  Harris,  7  Ex.  344,  21  L.  J.  Ex  92 ;  cf.  Thorp,  2  Ha.  607,  12  L.  J. 
Ch.  417 ;  Bync,  26  Beav.  41,  27  L.  J.  Ch.  788 ;  Newill,  L.  E.  7  Ch.  App. 
253.  As  to  a  provision  for  the  maintenance  of  animals,  see  re  Dean,  L.  E. 
41  Ch.  D.  552)  ;  and  a  legacy  on  condition  of  surrendering  a  right  {Attorney- 
General  V.  Henniher,  7  Ex.  331,  21  L.  J.  Ex.  331;  Sweeting,  1  Drew.  331, 
22  L.  J.  Ch.  441),  or  of  releasing  a  debt  {Kirlc,  L.  E.  21  Ch.  D.  431),  or  of 
performing  a  service  {Lord  Advocate  v.  Eeid's  Uxors.,  1880,  7  E.  483  ;  re 
Thorley,  L.  E.  [1891]  2  Ch.  D.  613)  is  dutia])le.  A  legacy  is  not  the  less  a 
legacy  because  the  testator  directs  how  the  money  shall  l)e  applied  {re 
Parker,  4  H.  &  N.  666,  29  L.  J,  Ex.  66 ;  Lord  Advocate  v.  Dunlojjs  Trs., 
1894,  21  E.  348,  21  E.  (H.  L.)  28).  As  to  a  gift  made  in  implement  of 
an  obligation,  see  ahorc.  An  annuity  charged  by  a  testator  on  real  estate 
is  dutiable,  unless  that  estate  belong  to  the  annuitant  {Attorney-General  v. 
Jackson,  2  C.  &  J.  101 ;  Stow,  5  B.  &  A.  359 ;  Shirley,  1  Ph.  167,  12  L. 
J.  Ch.  Ill;  De  Horjhton,  L.  E.  [1895]  2  Ch.  517:  [1896]  1  Ch.  855;  Lord 
Advocate  v.  Patersons  Trs.,  1879,  6  E.  906 ;  cf.  Attorney-General  v.  Metcalfe, 
6  Ex.  26,  20  L.  J.  Ex.  329).  Money  left  to  pay  duty  is  not  chargeable  as 
a  legacy  (36  Geo.  iii.  c.  52,  s.  21 ;  and  see  (6)  below).  Where  a  person 
claiming  her  legal  rights  against  the  estate  accepts  less  than  their  value,  the 
balance  of  the  estate  is  lial)le  to  legacy  duty  on  passing  to  the  legatee 
{Lord  Advocate  v.  Millers  Trs.,  1884,  11  E.  1046). 

A  gift  by  will  or  deed  in  exercise  of  a  limited  power,  created  by 
will,  is  chargeable,  if  at  all,  as  a  legacy  under  the  will  creating 
the  power  {Attorney-General  v.  Pickard,  3  M.  &  W.  552,  7  L.  J.  Ex.  188 ; 
6  M.  &  W.  348,  9  L.  J.  Ex.  329 ;  Sweetiny,  ut  supra ;  cf.  Attorney-General 
V.  Henniher,  ut  supra).  A  gift  by  will  in  exercise  of  a  general  power, 
created  by  will  {Platf,  3  Beav.  257,  10  L.  J.  Ch.  131 ;  sub  nom.  Drake,  10 
CI.  &  Fin.  257),  or  deed  {re  Cholmondeley ,  1  C.  &  M.  149,  2  L.  J.  Ex.  65),  is 
chargeable  as  a  legacy  under  the  will  exercising  the  power  (see  (23)  infra). 
A  general  power  includes  a  power  to  appoint  in  favour  of  any  other  than 
certain  excepted  persons  {Piatt,  sup)ra).  Where  the  donee  of  the  power  has 
a  limited  interest  in  the  subject  thereof,  he  is  chargealjle  with  duty, 
irrespective  of  any  duty  for  whicli  the  appointee  may  be  liable  (36  Geo.  III. 
c.  52,  s.  18 :  see  1(3  &  17  Vict.  c.  51,  s.  4). 

{h)  The  Proceeds  of  HeritaUe  Property  directed  to  he  sold. — The  policy 
of  the  Acts  is  to  tax  everything  which  comes  or  is  directed  to  come  into 
the  donee's  hands  in  the  shape  of  a  money  gift  or  bequest  {Advocate-General 
V.  Ramsay's  Trs.,  2  C.  M.  et  E.  224,  note).  Where  there  is  a  direction 
to  sell,  duty  will  be  chargeable  although  the  estate  be  not  sold,  e.g. 
because  the  beneficiary  prefers  to  take  in  forma  specified  {Attorney- 
General    V.    Holford,   1    Pr.   426 :    Advocate-General   v.    Williamson,   1840, 

13  D.  436  ;  1843,  2  Bell's  App.  89) ;  but  it  is  otherwise  where  there 
is  a  power  only  to  sell,  and  an  option  is  given  to  the  legatee  to  take 
certain  heritage  at  a  specified  price  to  account  of  his  share  {Lord 
Advocate  v.  Meiklam,  1860,  22  D.  1427;  cf.  Attorney -Genercd  v.  Mangles, 
5  M.  &  W.  120  ;  Attorney-Geiural  v.  Simeox,  1  Ex.  749,  18  L.  J.  Ex.  61). 
In  so  far  as  the  purposes  for  which  the  sale  was  directed  liave  failed  or  are 
revoked,  conversion  is  not  operated  {Thomas,  1868,  7  M.  114;  Cowan,  1887, 

14  E.  670;  see  1  M'Laren,  Wills,  ss.  433  sqe^)'     A  direction  to  sell  is  not  to 
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be  iuferred  from  a  mere  power,  although  exercised,  if  exercised  merely  for 
the  advantage  of  the  estate  {in  re  Evans,  2  C.  M.  &  E.  206,  4  L.  J.  Ex. 
201),  or  for  the  couvenieuce  of  parties  {Advocate-General  v.  Smith,  1852, 
14  D.  585  ;  1854, 1  Macq.  760) ;  unless  that  power  be  combined  with  the  clear 
intention  that  it  must  be  exercised  in  order  to  give  effect  to  the  trust 
purposes  {Advocate-General  v.  WUJianison,  ut  sujjrcc ;  Adovcatc-Gcnercd  v. 
Blackburn's  Trs.,  1847,  10  D.  166;  JVeir,  1865,  3  M.  1006:  cf.  Buchanan, 
1862,  4  Macq.  374);  or  unless  trustees,  directed  to  consider  the  propriety  of 
selling,  and  invested  with  an  absolute  discretion,  determine  upon  a  sale, 
and  sell  accordingly  {Advoccdc -General  v.  Hamilton,  1856,  18  D.  636).  In 
the  last  case,  the  charge  will  be  limited  to  the  portion  of  the  estate  actually 
realised  {Attornri/-Gencral  v.  Mangles,  ut  supra;  Attorney-Genercd  v.  Simcox, 
id  sujjra.  In  re  Evans,  ut  supra,  is  not  overruled  by  these  cases,  see  Advoccdc- 
General  v.  Smith,  ut  supra).  Oljserve  that  the  charge  does  not  extend 
to  the  proceeds  of  lands  sold,  expended  by  trustees  in  paying  off  heritable 
debts  secured  on  lands  unsold  {Lord  Advocate  v.  Hill,  1862,  24  D.  808). 
Nor  is  duty  chargeable  where  there  is  a  direction  to  sell,  and  to  invest  the 
proceeds  in  heritage  {Heed,  8  Ex.  839,  note ;  3fules,  ih.  830,  22  L.  J.  Ex. 
350 :  see  (34)  l)elow).  As  to  the  term  from  which  conversion  takes  place, 
see  3rorris,  L.  E.  26  Ch.  D.  601 ;  Seton's  Tr.,  1886,  13  E.  1047;  Ersk.  Prin. 
(Eankine's  ed.)  ii.  ii.  10  (a).  Heritage  sold  l)y  the  direct  act  of  the  owner  is 
converted  whether  the  sale  l)e  voluntary  or  involuntary.  A  trustee  or 
administrator  cannot  voluntarily  alter  the  quality  of  the  succession  of  him 
for  whom  he  holds ;  and  the  rule  operates  quoad  the  excess  where  creditors 
have  used  legal  diligence  to  sell  more  of  the  debtor's  estate  than  is  necessary 
to  satisfy  their  claims.  Sometimes  the  terms  of  the  Statute  or  decree 
authorising  the  sale  are  such  as  to  impress  the  proceeds  with  a  heritable 
character  {Garland,  1841,  4  D.  1 ;  Moncrciff,  1856,  18  D.  1286  ;  Dwjdale,  L.  E. 
9  Eq.  212,  6  Ch.  App.  501 :  cf.  Advocate-General  v.  Anstruther,  1842,  13  D. 
450;  Heron,  1856,  18  I).  917;  Maefarlane,  1895,  22  E.  405;  Attorney- 
General  V.  Aileshury,  L.  E.  12  A.  C.  672  ;  and  see  8  &  9  Vict.  c.  19,  ss.  67, 
68).  It  has  been  held  in  England  that  where  a  sale  is  directed  by 
the  Court  in  order  to  raise  a  charge,  duty  will  attach  to  the  amount 
required  to  meet  the  charge,  if  the  will  contain  a  power  of  sale,  and  the 
Court  compel  the  donees  of  the  power  to  exercise  it ;  but  that  it  wiU  not 
attach  if  the  Court  act  upon  its  general  jurisdiction  {Hobson,  17  Beav. 
178 ;  cf.  Harding,  2  Gif.  597). 

(3)  Legacies  directed  to  be  Paid  free  of  Duty. — No  duty  is 
chargeable  upon  money  to  be  applied  in  payment  of  duty  pursuant  to  a 
testamentary  direction  for  payment,  out  of  some  other  fund,  of  the  duty 
chargeable  on  any  legacy,  so  that  the  person  entitled  may  receive  his  legacy 
duty-free  (36  Geo.  in.  c.  52,  s.  21).  Thus  residue  camiot  be  given  free  of 
duty  {Londesborongh,  19  Beav.  295,  23  L.  J.  Ch.  646).  Where  all  the 
legacies  are  left  free  of  duty,  and  there  is  a  shortcoming  of  funds  to  meet 
the  entire  amount  of  the  legacies,  the  legatees  are  liable  in  duty  on  the 
amount  of  their  legacies,  including  the  portion  thereof  to  be  ap])lied  in 
payment  of  duty  {Lord  Advocate  v.  Millers  Tr.^.,  1884,  11  E.  1046  ;  cf.  JFilson, 
L.  E.  17  Eq.  419).  Where,  however,  some  of  the  legacies  are,  and  some  are 
not,  left  free  of  duty,  all  are  equally  subject  to  abatement ;  but  the  whole 
duty  must  come  out  of  the  legacies  not  given  free  of  duty  ( Warbriek,  30 
lieav.  241  ;  re  Wilkins,  L.  E.  27  Ch.  D.  703).  Where  a  specific  legacy  is 
given  free  of  duty,  the  gift  of  the  duty  is  a  common  pecuniary  legacy  for  the 
benefit  of  the  specific  legatee ;  whicli,  in  the  event  of  the  general  estate 
proving  insufficient,  must  abate  along  with  other  pecuniary  legacies  {Farrcr, 
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L.  E.  IG  Eq.  19).  It  has  been  observed  that  where  a  legacy  is  given  free  of 
duty,  it  is  an  increase  of  the  legacy  itself,  and  ought  therefore  to  be  paid 
out  of  the  same  fund  {Noel,  7  Pr.  241,  per  Richards,  L.  C.  B.).  Accordingly, 
where  an  annuity  charged  on  real  estate  is  given  duty-free,  the  owners  of 
the  real  estate  must  pay  the  duty  {Stow,  5  B.  &  Ad.  359  ;  cf.  Attorney- 
General  V.  Jacl'son,  2  C.  &  J.  101 ;  Wilhinson,  L.  E.  14  Eq.  96).  What 
amounts  to  a  direction  for  payment  duty-free  appears  from  Bulloch,  1853, 15 
D.  373  ;  M' Alpine,  1883,  10  E.  837,  and  the  cases  collected  in  Hanson,  464 ; 
Norman,  73  ;  Jarnian  on  Wills,  5th  ed.,  151,  note  ;  Williams  on  Executors,  9th 
ed.,  1506. 

(4)  Disclaimer  dy  Legatee. — When  the  legatee  disclaims,  duty  is 
not  payable  (see  Attorney-General  v.  Munhy,  3  H.  &  N.  826 ;  Attorney- 
General  V.  Bracl'cnhury,  1  H.  &  C.  782,  '32  L.  J.  Ex.  108;  cf.  Lord 
Advocate  v.  Millers  Trs.,  ut  supra). 

(5)  Legacies  for  Charitable  Purposes. — As  to  the  question 
whether  such  gifts  are  dutialjle,  although  none  of  the  recipients  might  ever 
receive  £20,  see  Hanson,  3rd  ed.,  201 ;  Trevor,  64;  and  44  Vict.  c.  12,  s.  42. 
As  to  the  exemption  in  favour  of  Ireland  in  regard  to  such  gifts,  see  Hanson, 
520. 

(6)  ExEMPTioxs. — Legacy  duty  is  not  chargeable  in  respect  of  bequests 
to  a  deceased's  husband  or  wife,  or  to  any  member  of  the  Eoyal  Family  (55 
Geo.  III.  c.  184,  Sched.  pt.  iii.) ;  bequests  of  specific  articles  to  bodies  corporate 
for  preservation  {Ih. ;  see  also  39  Geo.  iii.  c.  73,  s.  1.  This  exemption  is  in 
practice  extended  to  certain  unincorporated  bodies.  Observe,  further,  that 
the  Treasury  is  empowered  to  remit  any  death  duty  in  respect  of  pictures, 
etc.,  bequeathed  to  the  nation,  or  to  a  university,  county  council,  or 
municipality  (57  &  58  Vict.  c.  30,  s.  15) );  plate,  etc.,  while  enjoyed  in  kind 
by  persons  not  having  the  power  of  sale  or  disposal  (36  Geo.  ill.  c.  52,  s.  14) ; 
legacies  and  residue  out  of  the  estate  of  any  deceased  depositor  in  any 
savings  bank,  where  the  whole  of  such  estate  does  not  exceed  £100  in  value 
(26  &  27  Vict.  c.  87,  s.  41  ;  46  &  47  Vict.  c.  47,  s.  3) ;  bequests  of  money  to 
pay  legacy  duty  (36  Geo.  ill.  c.  52,  s.  21  This  section  is  extended  in  practice 
to  money  applied  in  payment  of  succession  duty  ;  see  (28)  below,  and  16  & 
17  Vict.  c.  51  s.  18);  bequests  of  leaseholds  (16  &  17  Vict.  c.  51,  s.  19. 
They  are  liable  to  succession  duty) ;  and  certain  bequests  to  Irish  charities 
(see  Hanson,  520).  As  to  the  property  of  a  nominator  in  a  friendly  or 
industrial  society,  under  £80,  see  46  &  47  Vict.  c.  47,  s.  10  ;  56  &  57  Vict, 
c.  39,  ss.  26,  27  ;  and  59  &  60  Vict.  c.  25,  ss.  57,  58.  Duty  is  not  chargeable 
in  respect  of  any  legacy  or  residue  or  share  thereof  in  the  following  cases : 
(1)  Where  the  deceased  died  before  1  June  1881,  and  the  legacy,  etc.,  did 
not  amount  to  £20  (55  Geo.  iii.  c.  184,  Sched.  pt.  iii.) ;  (2)  where  the  gross 
value  of  the  personal  estate  of  a  person  dying  on  or  after  24  March  1880 
does  not,  including  foreign  assets,  if  any,  amount  to  £100  (43  Vict.  c.  14, 
s.  13.  Effect  is  given  to  this  exemption  in  practice  where  the  wdiole  estate 
is  reduced   by  debts   below  £100,  whatever  may  be  the  date  of   death) ; 

(3)  where  the  gross  value  of  the  personal  estate  of  a  person  dying  on  or 
after  1  June  1881  does  not,  including  foreign  assets,  if  any,  exceed  £300, 
and  where  the  fixed  duty  of  30s.  has  been  paid  (44  Vict.  c.  12,  ss.  33-36)  ; 

(4)  wdiere  the  gross  value  of  the  estate,  heritable  and  moveable,  of  a  person 
dying  on  or  after  2  August  1894  (exclusive  of  property  settled  otherwise 
than  by  the  will  of  the  deceased)  does  not  exceed  £500,  and  the  fixed  duty 
of  30s.  or  50s.  has  been  paid  {ih. ;  57  &  58  Vict.  c.  30,  s.  16)  ;  and  (5)  wdiere 
the  net  value  of  the  estate  of  a  person  dying  on  or  after  2  August  1894 
(exclusive  of  property  settled  otherwise  than  by  ^\\\\  of  tlie  deceased)  does 
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not  exceed  £1000,  and  the  fixed  duty  or  estate  duty  has  been  paid  {ih.).  The 
one  per  cent,  legacy  duty  is  not  payable  in  respect  of  property  whereon 
inventory  or  account  duty  (-14  Yict.  c.  12,  s.  41),  or  estate  duty  (57  &  58 
Yict.  c.  30,  s.  1,  Sched.  L),  has  been  paid. 

In  practice,  the  duty  is  not  exacted  in  Scotland  where  the  Crown  takes 
as  ultimus  hcercs{see  Currie,  Confirmation  of  Executors,  2nd  ed.,  p.  93;  Clerk 
and  'Sicvo^e, Forms  and  Powers  of  the  Court  of  Exchequer  in  Scotland,  221-224) ; 
nor  is  it  usual  to  require  duty  on  any  sum  not  exceeding  £100,  paid  to  the 
representatives  of  deceased  owners  without  representation  under  the  pro- 
visions uf  27  &  28  Yict.  c.  36  (extended  by  31  &  32  Yict.  c.  90);  28  &  29 
Yict.  c.  Ill ;  and  5G  Yict.  c.  5,  as  to  deceased  soldiers  and  sailors. 

(7)  Rates  of  Duty. — The  rate  of  duty  is  one  per  cent,  in  case  of 
children  of  the  deceased  or  their  descendants,  or  the  father  or  mother  ox 
other  lineal  ancestor  of  the  deceased ;  three  per  cent,  in  the  case  of  the 
brothers  and  sisters  of  the  deceased,  or  their  descendants ;  five  per  cent,  in 
the  case  of  the  brothers  and  sisters  of  the  father  or  mother  of  the  deceased, 
or  their  descendants  ;  six  per  cent,  in  the  case  of  the  brothers  and  sisters  of  a 
grandfather  or  grandmother  of  the  deceased,  or  their  descendants  ;  and  ten 
per  cent,  in  the  case  of  persons  in  any  other  degree  of  collateral  consanguinity, 
or  strangers  in  blood  to  the  deceased  (55  Geo.  in.  c.  184,  Sched.  pt.  iii.),  c.(/. 
his  illegitimate  children.  Where  a  legatee,  before  his  legacy  becomes 
chargeable,  has  married  a  spouse  more  nearly  related  to  the  testator  than 
he  himself  is,  he  pays  duty  at  the  lower  rate  (16  &  17  Yict.  c.  51,  s.  11. 
Observe  that  this  provision  does  not  extend  to  the  case  where  the  testator 
has  married  a  relation  of  the  legatee  more  nearly  related  to  him  than  is  the 
legatee). 

Legacies  or  moneys  payable  out  of,  or  arising  from,  the  sale  or  mortgage 
of  real  estate  are  liable  to  the  higher  rates  imposed  by  51  Yict.  c.  8,  where 
the  testator  died  on  or  after  1  July  1888  (see  (29)  below). 

See  also  (16)  below. 

(8)  When  the  Duty  is  Payable;  Interest;  Discount. — The 
duty  is  to  be  accounted  for  and  paid  upon  the  retainer  of  the  legacy  or 
residue,  or  part  thereof,  for  the  benefit  of  the  person  entitled,  and  upon 
delivery,  payment,  or  other  satisfaction  or  discharge  whatsoever  of  the 
same  (36  Geo.  in.  c.  52,  s.  6).  Observe  that  an  executor  entitled  to  any 
legacy,  residue,  etc.,  is  chargeable  with  duty  whenever  he  becomes  entitled, 
in  the  due  course  of  administration,  to  retain  to  his  own  use  any  part  of  the 
estate  {ih.  s.  35).  If,  by  reason  of  the  infancy  or  absence  of  the  person 
entitled,  the  legacy  or  residue  cannot  be  paid  over,  the  money  may  be  paid 
into  the  Bank  of  England,  after  deduction  of  the  duty  {ih.  s.  32 ;  see  35  & 
36  Yict.  c.  44,  s.  26  ;  Hanson,  491).  Duty  is  payable  upon  each  devolution, 
notwithstanding  that  he,  for  whose  benefit  tlie  legacy  is  liable  to  be  retained, 
may  not  have  lived  to  come  into  beneficial  enjoyment  thereof  {Attorney- 
General  V.  Malkin,  2  Ph.  64,  16  L.  J.  Ch.  99;  Attorney-Gcnercd  v.  Maxwell, 
10  Ir.  C.  L.  R  262;  Attorney -General  v.  Cleave,  31  U'T.  II.  86;  Kcnli><,  L. 
E.  [1895]  2  Ch.  458 ;  see  (26)  below).  It  is  payable,  not  when  the  right 
accrues,  but  upon  retainer  or  satisfaction  {in  re  Hillas,  2  Ir.  Jur.  o^).  ]\Iere 
appropriation  does  not  amount  to  retainer,  unless  it  o])erates  to  take  the 
fund  out  of  the  executor's  control  {Attorney-General  v.  Manners,  1  Tr.  411 ; 
Attorney -General  v.  Wood,  2  Y.  &  J.  290  ;  Attorney-General  v.  Hancoeh, 
2  M.  &'W.  563,  6  L.  J.  Ex.  168),  e.g.  payment  into  Court  under  a  decree 
{Ildl,  2  Mer.  45;  Coomhe,  1  My.  &  C.  69 ;  Attorney-General  v.  Loscomhe, 
5  11  &  N.  564,  29  L.  J.  305).  Duty  is  cliargciablc  on'tbc  satisfaction  of  the 
legacy,  by   whatever    means   it   may  have  been   brought  about  {Attorney- 
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General  v.  Holford,  1  l\:  426 ;  Atturncy -General  v.  Metcalfe,  6  Ex.  26,  20 

L.  J.  Ex.  329). 

Arrears  of  duty  were  chargeable  with  interest  at  the  rate  of  four  yer 
cent,  under  31  &  32  Vict.  c.  124,  s.  9.  Sec.  18  of  the  Finance  Act,  1896, 
provides  that  simple  interest  at  the  rate  of  thveeper  eent,  without  deduction 
of  income  tax,  shall  be  payable  from  the  date  of  the  deceased's  death,  or, 
where  the  duty  is  payable  by  instalments,  or  becomes  due  at  any  date  later 
than  six  months  after  the  death,  from  the  date  at  which  the  first  instalment, 
or  the  duty,  becomes  due,  and  shall  be  recoverable  as  if  it  were  part  of  the 
duty.  The  Commissioners  are  empowered  to  remit  the  interest,  when  not 
worth  the  trouble  of  calculation  and  account. 

Observe  that,  in  practice,  sec.  40  of  the  Succession  Duty  Act,  1853,  is 
regarded  as  applicable  where  legacy  duty,  payable  by  instalments,  is  paid 
in  advance.     In  such  cases,  discount  is  allowed  at  the  rate  of  three  per  cent. 

(see  (39)  below). 

Acceptance  or  recovery  of  duty  and  interest  operates  as  an  absolute 
waiver  of  penalties  (31  &  32  Vict.  c.  124,  s.  9). 

(9)  By  whom  the  Duty  is  Payable. — The  deceased's  executors, 
or  those  administering  or  intromitting  with  his  estate,  are  primarily  liable 
for  the  duties.  If  the  bequest  is  payable  in  money,  duty  must  be  deducted 
before  payment ;  if  it  is  to  be  transmitted  in  specie,  payment  of  duty  must 
be  required  from  the  person  entitled  before  transfer.  The  primary  liability 
remains  till  the  duty  is  satisfied;  and  if  the  person  primarily  liable  has 
paid  or  transferred  the  subject  of  the  legacy  to  the  legatee  without 
providing  for  the  duty,  the  latter  is  also  liable  (36  Geo.  ill.  c.  52,  ss.  6,  24). 
Moneys  received  for  payment  of  duties  are  recoverable  by  the  Crown  from 
the  recipient  (54  &  55  Vict.  c.  38,  s.  2).  When  a  settled  fund  is  appointed 
by  will  in  virtue  of  a  general  power  contained  in  the  settlement,  the 
executors  of  the  will  are  primarily  liable  (re  PMllriclcs  Tr.,  34  L.  J.  Ch. 
368 ;  Hayes,  L.  E.  14  Eq.  1 ;  re  HosJcins  Tr.,  L.  E.  5  Ch.  D.  229,  6  Ch.  D. 
281).  He  who  has  received  his  legacy  without  payment  of  duty,  may  be 
called  upon  to  reimburse  the  person  primarily  liable,  if  the  latter  has  met  the 
Crown's  claim  (Foster,  2  Bing.  N.  C.  269 ;  Bate,  13  Q.  B.  900,  18  L.  J.  Q.  B. 
273 ;  Brooke,  L.  E.  6  Eq.  25  ;  Hales,  1  B.  &  B.  391);  and  the  rule  apphes  to 
the  purchaser  of  a  money  legacy  (Nishett's  Trs.,  1845,  8  D.  69  ;  Bryan,  26  L. 
J.  Ch.  510 ;  see  also  Farivell,  3  De  G.  &  Sm.  359,  18  L.  J.  Ch.  189)  to  the 
extent  of  the  interest  purchased  (Hicks,  3  Beav.  141 ;  Wright,  19  L.  J.  Ch. 
38 ;  Attorney-General  v.  Giles,  5  H.  &  N.  255,  29  L.  J.  Ex.  176).  The  duty 
upon  an  annuity  charged  upon  a  legacy  is  payable  by  the  legatee,  who  may 
retain  the  amount  in  paying  the  annuity  (36  Geo.  ill.  c.  52,  s.  9).  In  case 
of  legacies  enjoyed  by  several  persons  in  succession,  who  are  liable  at  the 
same' rate,  the  duty  shall  be  deducted  by  the  executor  upon  payment  or 
satisfaction  to  the  trustee  (see  re  Jones's  Trs.,  21  L.  J.  Ch.  566)  of  the 
persons  entitled,  or  upon  receipt  of  any  part  of  the  income  by  the  primary 
legatee.  In  the  case  of  legatees  liable  at  different  rates,  the  executor  is 
clfargeable  with  the  duties  in  succession  in  the  same  manner  as  in  the  case 
of  an  immediate  bequest,  unless  the  property  bequeathed  shall  have  been 
paid  or  satisfied  to  any  trustee  for  the  person  entitled.  In  that  case  the 
trustee  is  chargeable  (36  Geo.  iii.  c.  52,  ss.  12,  13).  The  only  persons 
accountable  for  the  duty  upon  a  life  interest  are  the  persons  paying  and 
receiving  the  income  (see  Bowra,  10  W.  E.  747).  In  case  of  a  bequest  of 
articles  not  yielding  any  income  to  be  enjoyed  by  different  persons  in 
succession,  the  legatee  is  chargeable  only  if  and  when  he  is  capable  of 
disposing  of  the  property,  or  the  articles  are  actually  sold  (ih.  s.  14;   cf. 
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HamiUon,  1892,  oO  S.  L  11.  U^S).  Duties  on  logacios  cliavged  (Hi  real  eblate 
are  payable  by  the  person  to  whom  it  is  devised  {At (onirij- General  v. 
Jackson,  2  C.  &  J.  101 ;  see  (3)  above),  or,  where  there  is  a  trust,  by  the 
trustees  (45  Geo.  iii.  c.  28,  s.  5 ;  Rales,  1  B.  &  B.  391 ;  Stow,^  5  B.  &  Ad. 
359).  In  the  case  of  a  compounded  legacy,  where  nothing  is  said  about  the 
duty,  it  is  not  payable  out  of  the  general  estate,  but  is  to  be  deducted  from 
the  sum  paid  to  the  legatee  (cf.  FiscJicr,  1825,  4  S.  192,  with  Grevillc,  27 
Beav.  396).  Sec.  25  (supplemented  by  16  &  17  Vict.  c.  51,  s.  53)  secures 
the  payment  of  legacy  duty  on  funds  in  manihus  curiae;  see  A.  S.,  1  March 
1878):  but  the  agent  is  not  therebv  relieved  from  seeing  that  the  duty  is 
provided  for  {Bri/an,  26  L.  J.  Ch.''510;  L'ov.ra,  10  W.  li.  747;  see  Foster, 

2  Bing.  K  C.  209). 

As  to  the  provisions  of  43  Vict.  c.  14,  s.  12,  and  of  52  Vict.  c.  7,  ss.  12, 
14,  as  to  the  exemption  from  liability  to  duty  after  a  specified  period,  see 
(31)  below. 

(10)  Oy  WHAT  Amount  the  Duty  is  Payable. — It  is  chargeable 
upon  the  amount  or  value  of  the  property  as  it  stands  with  its  accretions 
of  income,  or  with  the  interest  accrued,  at  the  time  when  the  duty  is 
computed,  or  when  the  gift  is  satisfied,  and  not  as  it  stood  at  the  time  of 
the  deceased's  death  (Attoo-ney- General  v.  Cavendish,  Wight.  82;  Thomas, 

3  Euss.  502  ;  Advocate-General  v.  Oswald,  1848,  10  D.  969 ;  Nishett's  Trs., 
1845,  8  D.  69 ;  Bate,  13  Q.  B.  900,  18  L.  J.  Q.  B.  273).  Effects,  other  than 
money  or  securities  for  money,  if  not  sold,  should  be  valued.  The 
Commissioners  may  accept  the  parties'  estimate,  or  may  themselves  have  a 
valuation  made  (36  Geo.  ill.  c.  52,  s.  22).  Where,  owing  to  the  nature  of 
the  property,  actual  sale  is  the  only  satisfactory  test,  the  amount  of  duty 
cannot  be  regarded  as  settled  until  a  sale,  or  until  the  property  has  been 
handed  over  in  specie  on  the  conclusion  of  tlie  administration  of  the  estate 
{Attorney-Generaly.  Dardier,  L.  E.  1 1 Q.  B.  D.  16 ;  Attorney- General  v.  Smith,  L. 
E.  [1892]  2  Q.  B.  289 ;  [1893]  1  Q.  B.  239 ;  Hanson,  470).  As  to  the  valuation  of 
contingent  interests,  stocks,  etc.,  see  Lord  Advocate  v.  Pringle,  1878,  5  E.  912  ; 
Gallcthjs  Trs.,  1880,  8  E.  74.  In  ascertaining  the  clear  residue,  deduction 
is  allowed  of  debts,  funeral  expenses,  legacies,  and  other  charges  first  payable 
thereout  (55  Geo.  iii.  c.  184,  Sched.  pt.  iii. ;  see  Johnson,  2  Carr.  &  P.  207 ; 
Lord  Advocate  v.  Punlojj's  Trs.,  1892,  19  E.  461 ;  suh  nom.  Macfarlane  v. 
Lord  Advocate,  1894,  21  E.  (H.  L.)  28).  The  costs  of  an  administration 
suit  can  be  deducted.  An  appraisement  for  legacy  duty  is  exempt  from 
stamp  duty  (54  &  55  Vict.  c.  39),  save  when  made  for  the  purpose  of 
obtaining  a  return  of  duty. 

See  also  (15)  (16)  infra. 

(11)  T//E  Method  of  Charge. — Where  the  whole  beneficial  interest 
in  the  property  given  vests  in  the  legatee,  the  duty  is  chargeable  on  the 
full  amount  or  value,  even  where  it  is  so  given  as  to  pass,  in  certain  events, 
to  some  other  ])erson,  who  may  be  liable  at  a  different  rate  (36  Geo.  in. 
c.  52,  s.  17  ;  see  Hanson,  454,  and  s.  34).  If  the  gift  be  by  way  of  annuity  for 
life  or  for  years,  the  duty  is  chargeable  on  the  value  of  the  annuitant's 
interest  as  calculated  by  the  taldes  ap])ended  to  the  Succession  Duty  Act, 
under  sec.  31  of  that  Act,  and  is  payable  by  four  annual  instalments.  If 
an  annuitant  die  before  four  years'  payments  of  his  annuity  are  (hu>,  the  duty 
shall  be  payable  according  to  the  number  of  ainiual  payments  due.  11  the 
annuity  be  determinable  ])y  some  event  otlier  than  death,  on  the  event 
happening  the  duty  is  recalculated  according  to  the  actual  duration  ol  the 
annuity,  and  the  duty  over])aid  is  refunded  (ss.  8,  9.  As  to  the  valuatidu 
of  nn  annuity  for  a  single  life  or  two  joint  lives,  see  Attornnj-Gencral  v. 
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Wynford,  0  Ex.  746,  33  L.  J.  Ex.  223).  The  duly  payable  un  a  legacy 
given  to  purchase  an  annuity  is  to  be  paid  at  once,  and  the  annuity  purchased 
reduced  in  proportion  (s.  10).  In  the  case  of  legacies  of  which  the  value 
can  be  ascertained  only  by  application  of  the  fund  allotted,  the  duty  is 
charged  on  the  fund  as  applied  (s.  11).  Where  the  gift  is  to  be  enjoyed  by 
several  persons  in  succession,  all  liable  at  the  same  rate,  the  whole  duty  is 
payable  at  once ;  but  if  the  rates  Ije  different,  the  duty  is  calculated  by  way 
of  annuity  for  the  duration  of  interest  of  the  person  for  the  time  being 
entitled,  until  the  property  falls  to  someone  absolutely  entitled,  when  the 
duty  is  paid  on  the  capital  (s.  12;  Hanson,  436-445;  see  re  Green- 
wood, L.  E.  4  Ex.  327  ;  Ke')ilis,  L.  E.  [1895]  2  Ch.  458).  Where  articles 
unproductive  of  income,  e.g.  plate,  are  given  to  different  persons  in  succes- 
sion, no  duty  is  chargeable  until  they  are  sold  or  fall  to  someone  absolutely 
entitled  (s.  14;  cf.  Hamilton,  1891,  29  S.  L.  E.  213;  1892,  30  i&.  138). 
These  rules  are  equally  applicable  where  some  of  those  successively 
entitled  take  by  virtue  of  intestacy  (s.  15).  In  cases  of  joint  tenancy,  where 
one  or  some  of  the  tenants  are  exempt,  the  duty  is  payable  in  proportion  to 
the  interest  of  each  tenant ;  and  if  any  of  them,  being  liable  to  duty,  acqune 
a  larger  interest  in  the  legacy  by  survivance  or  severance,  they  must  pay 
duty  in  proportion  to  the  increase  of  interest  (s.  16).  In  the  case  of  legacies 
subject  to  powers  of  appointment,  the  legacy  is  charged  as  a  legacy  given  to 
different  persons  in  succession,  where  the  power  is  limited.  But  where  the 
donee  of  an  absolute  power  takes  also  a  Hmited  interest  under  the  will,  if 
he  does  not  take  in  default  of  appointment,  the  legacy  is  chargeable  (after 
giving  allowance  for  any  duty  already  paid)  on  the  execution  of  the  power, 
as  if  it  had  been  given  innnediately  to  the  donee.  If  he  does  take  in  default 
of  appointment,  it  is  chargeable  as  if  it  had  been  given  to  him  absolutely  in 
the  first  instance  (s.  18 ;  Attorney-Gcjieral  v.  Braclrnhury,  1  H.  &  C.  782,  32 
L.  J.  Ex.  108).  Money  directed  to  be  laid  out  in  the  purchase  of  real  estate 
is  chargeable  as  personal  estate,  except  when  given  to  be  enjoyed  by  different 
persons  in  succession,  in  which  case,  when  they  are  liable  to  different  rates 
of  duty,  each  successive  owner  shall  be  charged  by  way  of  annuity,  unless 
and  until  the  money  is  actually  laid  out.  If,  however,  before  the  money  is 
actually  laid  out,  anyone  becomes  absolutely  entitled  to  an  estate  of  inherit- 
ance in  possession  in  the  real  estate  to  be  purchased,  he  must  pay  duty  as 
for  an  absolute  bequest  (s.  19 ;  in  re  De  Lcmeey,  L.  E.  4  Ex.  345,  5  Ex. 
102,  6  Ex.  286,  7  Ex.  140  ;  Lord  Advocate  v.  Dunlop's  Trs.,  1892,  19  E. 
461 ;  1894,  21  E.  348 ;  sitb  nom.  Macfarlane  v.  Lord  Advocate,  21  E.  (H.  L.) 
28 ;  Advocate-General  v.  Stair,  1850,  Ex.  Ca.). 

(12)  The  Method  of  Pa  yment  ;  Proof  of  Pa  yment  ;  Recti fic.  i- 
TiON  of  Duty. — The  method  of  paying  the  duty  is  prescribed  by  36  Geo.  in. 
c.  52.  The  accovmtable  person  may  not  distribute  any  part  of  the  dutialile 
property  without  taking  a  receipt  in  the  form  prescribed  (s.  27) ;  which 
receipt  he  must  bring  to  the  Commissoners  within  twenty-one  days,  to  be 
stamped  on  payment  of  the  duty  (s.  29).  If  he  make  default  in  either  respect, 
he  incurs  a  penalty  of  ten  jycr  cent,  upon  the  amount  of  the  property  dis- 
tributed ;  and  the  recipient  thereof  is  made  liable  in  a  like  penalty  on  failure 
to  give  a  receipt  in  the  form  prescribed  (s.  28).  No  evidence  shall  Ije  given 
of  payment  of  a  legacy  or  residue  without  production  of  the  stamped  receipt, 
unless  the  actual  payment  of  the  duty  shall  be  first  pro\'ed,  as  by  a  copy  of 
the  entry  in  the  Commissioners'  books,  proved  by  a  person  who  has  himself 
compared  it  with  the  original  (s.  27 ;  Harrison,  10  Sim.  380,  9  L.  J.  Ch.  72 ; 
see,  however,  Howe,  L.  E.  2  Ch.  App.  155).  The  receipt  may  be  stamped 
after  twenty-one  days  and  within  three  calendar  months  on  payment  of  tliQ, 
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duty  and  ten  per  cent,  thereon  (s.  29) ;  and  after  three  calendar  months  on 
payment  of  the  duty  and  ten  per  cent,  on  the  amount  of  the  property  dis- 
tributed (48  Geo.  III.  c.  149,  s.  44).  Where  too  httle  duty  has  been  paid  in 
the  first  instance  by  mistake,  the  difference  lietween  what  was  paid  and  the 
full  duty,  with  ten  per  cent,  on  the  difference,  may  be  accepted  (36  Geo.  in. 
c.  52,  s.'oO.  See  also  (14)  below).  If,  by  reason  of  the  legatee's  infancy  or 
absence  beyond  the  seas,  the"  legacy  cannot  be  paid,  the  money  may  be  paid 
into  the  Bank  of  England,  after  deduction  of  the  duty  (s.  32  ;  see  (8)  aboye). 
An  executor,  when  himself  entitled,  shall,  liefore  retaining  his  legacy,  trans- 
mit to  the  Commissioners  the  particulars  with  the  duty  which  he  oilers.  I  f 
he  neglect  to  pay  the  duty  due  within  fourteen  days  of  retainer,  he  is  liable 
in  treble  the  amount  of  the  duty  (s.  35).  The  Act  16  &  17  ^'ict.  c.  51  giyes 
the  Commissioners  powder  to  enforce  returns  from  executors  and  administra- 
tors for  the  purposes  of  the  Legacy  Duty  Acts  (s.  48),  and  to  sue^tliem 
in  the  Court  of  Exchecjuer  on  failure  to  make  such  returns  (s.  47;  see 

s.  45). 

As  noted  aboye,  sec.  9  of  31  &  32  Yict.  c.  124  proyides  that  the  accept- 
ance or  recovery  of  duty  and  interest  shall  operate  as  an  a1)Solnte  waiyer 
of  penalties. 

(13)  The  Method  of  Recovery  is  regulated  by  the  Court  of 
Exchequer  Act,  1856  (19  &  20  Vict.  c.  56).  See  also  54  &  55  Yict.  c.  38, 
s.  2,  which  provides  for  the  recovery  of  money  received  for  payment  of 
duty,  and  not  appropriated  thereto. 

(14)  Return  of  Duty  Oi'ERPAW.—Sec.  34  provides  for  the  rei)ay- 
ment  of  duty  to  a  legatee  who  has  been  forced  to  refund  his  legacy  in  whole 
or  in  part,  in  respect  of  any  debt  recovered  against  the  deceased's  estate, 
or  for  any  other  good  cause  (cf.  ss.  8,  17,  noted  (11),  and  s.  37,  noted  (16)). 
Sec.  40  of"l6  &  17  Yict.  c.  51,  as  applied  to  legacy  duty,  is  noted  (8)  above; 
see  also  (12)  above. 

(15)  Co.uFOUND/XG  THE  DuTY.—Sec.  11  of  43  Yict.  c.  14  provides  that, 
on  the  application  of  the  trustee,  executor,  or  other  accountable  person, 
the  Commissioners  may  commute  the  duty  presumptively  payable  in  respect 
of  certain  interests  in  expectancy.  Sec.  43  of  44  Yict.  c.  12  provides  that, 
on  the  application  of  the  person  acting  in  execution  of  a  deceased's  will, 
and  on  delivery  of  an  account  showing  the  amount  of  the  estate  and  the 
persons  entitled  in  possession  or  expectancy,  the  Commissioners  may  assess 
the  duty  at  such  sum,  by  way  of  composition,  as  shall  in  tlie  circumstances 
ay.p(^'ir  pro]3er  (see  also  36  Geo.  ill.  c.  52,  s.  33).  Where  a  legacy  or  a 
residue  is  compounded  for  less  than  its  value,  duty  is  payable  on  tlio 
amount  of  the  composition  (s.  23  ;  see  Lord  Advocate  v.  FrccUctons  Jndtacd 
Factor,  1894,  21  E.  743).     See  also  (10)  above  and  (16)  below. 

(16)  Avoidance  of  y^z^.i/ZAV^ry^.-^r/OA'.— if  the  authority  under  whieh 
an  estate  is  admhiistered  is  made  void,  any  duty  impropcu'ly  paid  must  be 
returned  (s.  37).  When  the  will  is  set  aside  as  a  whole  by  decree,  whetlier 
of  consent  or  cf«^s^  cofjnitd,  the  rate  of  duty  will  depend  u])on  the  propin- 
quity of  the  testator  to  the  persons  entitled  (Sfrarr/fs  case,  6  (,).  I'>.  657).  1  f  it  l>e 
allowed  to  stand,  tlie  case  will  be  regarded  as  falling  under  sec.  23,  altliough 
the  c(niipromise  receive  elfcct  in  the  form  of  a  decree  (Lord  Advocate  v. 
Freckleton's  Judicicd  Factor,  ut  supra). 

(17)  Passing  ^c'C0^.V7-5.— All  legacy  duties  must  be  i.ai.l  j.crsonally, 
or  by  an  agent,  at  the  Legacy  and  Succession  Duty  Ullice  at  ]':(buburgli,  or 
to  a  stamp  distributor  in  tlie  country,  and  executors,  trustees,  or  tlieir 
agents  will  be  supplied  with  the  necessary  forms  <»n  apiibcatinn  to  Ibc 
local  official. 
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B.  Succession  Duty. 

(18)  Date  from  which  the  Act  is  Operative. — The  Succession 
Duty  Act,  1853  (16  &  17  Vict.  c.  51),  came  into  operation  on  19  May 
1853  (s.  54). 

(19)  Canon  of  Interpretation. — It  is  to  be  borne  in  mind  in 
construing  the  Statute  that,  as  it  applies  to  the  whole  of  the  United 
Kingdom,  and  as  the  language  which  it  employs  is  adapted  to  the  techni- 
calities of  the  law  of  property  in  both  portions  of  the  island,  its  terms  must 
be  taken  in  their  popidar  sense,  without  regard  to  the  technicalities,  whether 
of  EngHsh  or  Scotch  law  {Saltoun,  1860,  3  Macq.  659,  per  Ld.  Chan.  Campbell ; 
see  Commissioners  of  Income  Tax  v.  Pemscl,  L.  E,  [1891]  A.  C.  531). 

(20)  Definitions. — "  In  the  construction  and  for  the  purposes  of  this 
Act,  the  term  '  real  property '  shall  include  all  freehold,  copyhold,  customary, 
leaseliold,  and  other  hereditaments  and  heritable  property,  whether  corporeal 
or  incorporeal,  in  Great  Britain  and  Ireland,  except  money  secured  on 
heritable  property  in  Scotland,  and  all  estates  in  any  such  hereditaments ; 
the  term  '  personal  property '  shall  not  include  leaseholds,  but  shall  include 
money  payable  under  any  engagement,  and  money  secured  on  heritable 
property  in  Scotland,  and  all  other  property  not  comprised  in  the  preceding 
definition  of  real  property ;  the  term  '  property '  alone  shall  include  real 
property  and  personal  property ;  the  term  '  succession '  shall  denote  any 
property  chargeable  with  duty  under  this  Act  [see  (22)  infrcC];  the  teini 
'  trustee  '  shall  include  an  executor  and  administrator,  and  any  person  having 
or  taking  on  himself  the  administration  of  property  affected  by  any  express 
or  implied  trust ;  the  term  '  person '  shall  include  a  body  corporate,  company, 
and  society ;  the  term  '  Legacy  Duty  Acts '  shall  denote  the  Acts  now 
in  force  for  charging  duties  on  legacies  and  shares  of  the  personal  es'tates 
of  deceased  persons"  (s.  1).  The  terms  "successor"  and  "predecessor"  are 
defined  in  sec.  2  of  the  Act  (see  (22)  infra). 

(21)  The  Property  Subject  to  the  Duty  is  either  real  or 
personal  (see  (20)  supra).  Eeal  estate  is  not  dutiable  unless  dc  facto  situated 
within  the  United  Kingdom ;  and  the  personal  estate  of  a  testator  or 
intestate  who  is,  at  the  time  of  his  death,  domiciled  abroad,  is  not,  on  his 
death,  liable  to  succession  duty  any  more  than  it  is  to  legacy  duty 
( Wallace,  L.  R.  1  Ch.  App.  1 ;  Westlake,  Private  Intcrnatio7ud  Law, 
3rd  ed.,  s.  116 ;  see  (1)  supra).  But  succession  duty  is  chargeable 
where  a  foreigner  exercises  a  power  of  testamentary  appointment  created 
by  an  instrument  which  must  be  construed  by  the  Courts  of  this  country 
{in  re  Lovelaces  Trusts,  4  De  G.  &  J.  340,  28  L.  J.  Ch.  489 ;  in  re  Wallop's 
Trusts,  1  De  G.  J.  &  S.  656,  33  L.  J.  Ch.  351  ;  Lyall,  L.  R.  15  Eq.  1) ; 
or  where  he  places  his  property  in  the  hands  of  trustees,  so  as  to  subject 
the  trust  fund  exclusively  to  the  jurisdiction  of  the  said  Courts  {in  re 
Smith's  Trusts,  12  W.  E.  933 ;  in  're  Badart's  Trusts,  L.  E.  10  Eq.  288 ; 
Attorney-General  v.  Camphcll,  L.  E.  5  H.  L.  524  ;  Thomson,  1876,  W.  N.  177, 
278;  Littledales  Trs.,  1882,  10  E.  224:  Duncan's  Tr.,  1888,  15  E.  638; 
Attorney-General -Y.  Felce,  10  T.  L.  E.  337);  even  where  the  trustees  are 
not  all  subject  to  that  jurisdiction  {in  re  Badart's  Trusts,  ut  supra  ;  Campbell, 
ut  supra ;  Littledales  Trs.,  ut  supra),  and  the  property  consists  of  the  stocks 
of  foreign  Governments,  and  shares  in  foreign  companies  (m  re  Cigala's 
Settlement  Trusts,  L.  E.  7  Ch.  D.  351). 

(21a)  Gifts  Duty-free. — There  is  not  in  the  Succession  Duty  Act  a 
provision  corresponding  to  that  in  the  Legacy  Duty  Act  (see  (9)  above,  (31) 
below),  which  requires  the   executor   to   deduct  the  duty.     Accordingly, 
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where  a  person  bound  himself  to  pay,  within  twelve  months  of  his  death,  to 
the  trustees  of  a  settlement,  a  sum  "  free  from  all  deductions,"  it  was  held 
that  the  duty  could  not  be  deducted  by  the  deceased's  execut(.)rs,  but  must 
be  paid  by  the  trustees  of  the  settlement  (re  Higgins,  L.  K.  29  Ch.  D.  697, 
31  Ch.  D.  142  ;  see  also  Floycr,  3  De  CI.  J.  &  S.  306,  33  L.  J.  Ch.  1 ;  Peardh, 
L.  K.  22  Ch.  D.  182).  It  is  to  be  observed  that  under  an  ajjpointment  of 
so  much  stock  as  shall  be  sufhcient  to  raise  a  certain  sum,  the  appointee 
takes  the  gift  subject  to  the  duty.  "What  is  given  is  not  a  net  sum,  but 
stocks  sufficient  to  produce  that  sum  {re  Saunders,  L.  E.  [1897]  1  Ch.  888). 
See  (3)  above. 

(22)  What  is  a  Succession? — By  sec.  2  it  is  enacted  that  " every 
past  or  future  disposition  of  property,  by  reason  whereof  any  person  has  or 
shall  become  beneficially  entitled  to  any  property  or  the  income  thereof 
upon  the  death  of  any  person  dying  after  "  19  May  1853, "  either  immediately 
or  after  any  interval,  either  certainly  or  contingently,  and  eitlier  orio;iiiair\- 
or  by  way  of  substitutive  limitation,  and  every  devolution  liy  law  of  anv 
beneficial  interest  in  property,  or  the  income  thereof,  upon  the  death  of  any 
person  dying  after"  19  May  1853,  "to  any  other  person,  in  possession  or 
expectancy,  shall  be  deemed  to  have  conferred  or  to  confer  on  the  })erson 
entitled  by  reason  of  any  such  disposition  or  devolution  a  '  succession ' ; 
and  the  term  '  successor  '  shall  den(jte  the  person  so  entitled  :  and  the  term 
'  predecessor '  shall  denote  the  settlor,  disponer,  testator,  obligor,  ancestor,  or 
other  person  from  whom  the  interest  of  the  successor  is  or  shall  be 
derived."  The  term  "  disposition  "  covers  any  act,  other  tlian  by  way  of  sale 
(see  below  (24)  (25)),  whetlier  i7iter  vivos  or  testamentary,  by  which  one 
person  confers  upon  another  a  beneficial  interest  in  i)roperty,  or  in  the 
income  thereof,  to  arise  upon  a  death  {Attorney-General  v.  Gell,  3  H.  &  C. 
G15,  34  L.  J.  Ex.  145:  Bing,  L.  R  14  Eq.  357).  Thus  it  has  been  held  to 
include  an  obligation  in  an  antenuptial  contract  by  the  lady's  father  to  pav 
a  sum  to  trustees  on  his  death,  for  her  liferent  use  {Lord-  Advocate  v. 
Bohert's  Trs.,  1858,  20  D.  449 ;  Lord  Advocate  v.  Meiklam's  Trs.,  1878,  not 
reported  :  noted  in  Hanson,  544 :  see  also  m  re  Higgins,  L.  E.  29  Cli.  J). 
697;  Attorney-General  v.  Montefiore,  L.  E.  21  Q.  B.  D.  461,  and  (2)  {a) 
above).  But  where  the  Legislature  thought  fit  to  sup2)lement  a  testator's 
provisions,  it  was  held  that  those  who  derived  their  interests  under  the  Act 
alone  did  not  take  under  a  disposition  {Lord  Advocate  v.  Jamieson,  1886, 
13  E.  737,  and  cf.  Attorney-General  v.  Leconfield,  2  Ir.  L.  E.  290 ;  see  also 
Attorney-General  v.  Ahdy,  1  H.  &  C.  266,  32  L.  J.  Ex.  9,  and  (23)  infra). 
"  Devolution  "  denotes  the  operation  of  law  by  which,  in  the  absence  of  any 
act,  property  passes  from  one  person  to  another.  By  the  words  "  bene- 
ficiallv  entitled"  and  "beneficial  interest"  is  intended  actual  eiiiovmcnt  or 
])ossession  by  the  pers(jn  entitled  {Lord  Advocate  v.  Stevenson,  1869,  7  M. 
(H.  L.)  1  :  Wilcox,  4  Drew.  40,  26  L.  J.  Ch.  596).  The  term  "succession" 
includes  not  only  property  charged  with  duty,  but  an  increase  of  benefit  in 
such  property  {Attorney-General  v.  llohertson,  L.  E.  [1893]  1  Q.  B.  D.  293, 
])er  Lhidley,  L.  .1.:  see  also  ss.  3,  5,  7,  20).  But  where  a  father  assigned  a 
])olicy,  \\\)u\\  which  he  had  paid  the  premiums  ior  many  years,  gratuitously 
and  absolutely  to  his  daughter,  who  thereafter  kept  U])  the  i)oli('y,  it  was  held 
that  the  assignatifui  did  not  so  dispose  of  the  policy  nu)neys,  as,  on  the  father's 
death,  to  create  a  succession,  for  it  was  owing  to  the  daughter's  jjuymcnts 
tiiat  the  ])olicv  su])sisted  at  the  father's  death  {lAird  Adrueate  V.  Iwhcrtson, 
1895,  22  E.  568:  1897,  34  S.  L.  E.  485  ;  see  (25)  l)e]ow).  When  a  j.erson 
by  irrevocalde  deed  settled  moveable  ])i'operty  in  I  rust  I'oi  hiniscil'  \nv  Unw 
years,  and  for  his  nieces  absolutely  on  the  cvjiii'atiim  of  Ihe  lerui  (ir  on  his 
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death,  whichever  sliould  first  happen,  it  was  held  that,  on  his  death  within 
the  term,  duty  was  chargeable  on  the  whole  sum  as  a  succession  to  the 
nieces  {Attorney -General  v.  Noyes,  L.  K.  8  Q.  B.  D.  125).  Observe  that  a 
disposition  creates  a  succession  in  cases  where  the  right  of  the  successor, 
althoufdi  it  accrued  prior  to  19  May  1853,  did  not  fall  into  possession 
until  a  date  subsequent  to  that  day  (  Wilcox,  ut  siqjra ;  Attorney-General  v. 
Middleton,  3  H.  &  N.  125,  27  L.  J.  Ex.  229 ;  Attorney -General  v.  Gell,  3  H 
&  C.  615,  34  L.  J.  Ex.  145;  Ring,  L.  E.  14  Eq.  357;  Lord  Advoeate  v. 
Constable,  1880,  7  E.  855).  The  liability  to  duty  attaches  immediately 
upon  the  creation  of  the  succession — i.e.  at  the  moment  when  the 
disposition  takes  effect — although  the  duty  is  not  payable  until  the 
succession  falls  into  possession  (see  s.  20).  Sec.  8  provides  that  dispositions 
takino-  effect  at  periods  ascertainable  only  by  reference  to  the  death  of  a 
person  dying  after  19  May  1853,  and  dispositions  made  fraudulently  for 
the  purpose  of  evading  duty,  shall  confer  successions. 

As  to  bonds  and  contracts  for  valuable  consideration,  see  (25)  below. 
As  to  transmitted  successions,  see  (26)  below. 

(23)  Successor  and  Predecessor. — These  terms  are  defined  in 
sec.  2  above  quoted.  Where  the  succession  is  by  "  disposition,"  the  settlor 
is  the  predecessor,  and  where  by  "  devolution "  the  last  possessor  is  the 
predecessor  {Lord  Advoeate  v.  Saltonn,  1858,  21  D.  124;  1860,  3  Macq.  659). 
In  the  case  of  an  entail,  the  terms  of  the  destination  laid  down  for  the  deed  of 
entail  must  be  regarded  as  the  rcgida  rcgnlans;  and  any  alteration  upon  the 
maker's  intention  by  those  appointed  to  carry  it  out  is  to  be  ignored  {Lord 
Advocate  v.  Murray  Graham,  1884,  12  E.  318;  cf.  Lord  Advocate  v. 
Maedoncdd,  1862,  24  D.  1175).  The  maker  selects  the  various  stirpes,  but 
intra  stirpcm  the  law  takes  its  course :  and,  accordingly,  so  long  as  the 
property  passes  from  one  to  another  meml^er  of  the  same  stirps,  it  passes 
by  way  of  devolution  {Lord  Advoeate  v.  Saltoun,  ut  supra ;  Lord  Advoeate  v. 
Drummond,  1867,  40  Sc.  Jur.  21;  Breadalhane,  1870,  8  M.  835:  Lord 
Advocate  v.  Gordon,  1872,  10  M.  1015  ;  Lord  Advocate  v.  Zetland,  1876, 
4  E.  199  ;  1878,  5  E.  (H.  L.)  51  ;  Lord  Advocate  v.  Murray  Graham,  ut  siqn'a  ; 
Lord  Advocate  v.  M'Oulloch,  1895,  22  E.  356).  Where,  however,  the 
successor  takes  by  way  of  disposition,  it  is  necessary,  in  order  to  ascertain 
the  predecessor,  to  inquke  what  is  the  disposition  which  created  the 
succession,  and  who  was  the  maker  of  the  disposition,  i.e.  who  was  the  last 
person  who,  as  absolute  owner,  disposed  of  the  property  (see  Attorney- 
General  V.  Maule,  56  L.  T.  E.  611 ;  Attorney-General  v.  Wolvcrton,  L.  E. 
[1896]  2  Q.  B.  389  ;  [1897]  1  Q.  B.  231).  Thus,  in  the  case  of  an  entail,  the 
first  member  of  each  new  stirps  must  refer  to  the  maker  of  the  entail  as  his 
predecessor  {Lord  AdvoecUe  v.  Saltoun,  and  the  other  entail  cases  above  cited). 

So,  too,  a  succession,  created  by  the  exercise  of  a  general  power  of 
appointment,  is,  unless  the  case  falls  within  sec.  4,  to  be  referred  to  the 
instrument  creating  the  power ;  and,  accordingly,  the  donor  of  the  power  is 
the  predecessor  {in  re  Lovelace,  4  De  G.  &.  J.  340,  28  L.  J.  Ch.  489  ; 
Braylrooke,  9  H.  L.  C.  150,  31  L.  J.  Ex.  177 ;  Charlton,  L.  E.  4  A.  C.  427  ; 
in  re  Barker,  7  H.  &  N.  109,  30  L.  J.  Ex.  404  ;  Attorney -General  v.  Mitchell, 
L.  E.  6  Q.  B.  D.  548).  Sec.  4,  however,  provides  that  the  appointer,  in 
exercisino'  a  general  power,  taking  effect  on  a  death  other  than  his  own 
(see  in  re  Lovelace,  ut  supra),  and  subsequent  to  19  May  1853,  is  to  be 
deemed  to  be  entitled  to  the  property  as  a  succession.  In  the  view  of 
Turner,  L.  J.,  the  power  "  takes  efi'ect  "  when  it  becomes  certainly  operative; 
not  when,  under  its  exercise,  the  property  falls  into  the  app(»intee's 
possession  {in  re    Lovelace,  ut   sujva,).      But    this    construction    has    been 
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doubted  {Charlton,  L.  R  4  A.  C.  427,  per  Ld.  Selborne ;  see  Hanson,  594 
et  seq.).  The  term  "general  power"  in  that  section  points  to  a  power 
possessed  by  one  person  enabling-  him  to  dispose  of  property  as  an 
absolute  owner,  and  not  to  a  power  which  cannot  be  exercised  without  the 
concurrence  of  two  minds,  the  one  donee  having,  and  the  other  donee  not 
havino-,  an  interest  to  be  displaced  by  its  exercise  (Charlton,  ut  supra, 
per  Ld.  Cairns  and  Ld.  Selborne).  Where  such  a  general  power  is 
exercised,  duty  is  payable  by  the  donee  of  the  power  as  successor  of  the 
donor.  Where  the  appointment  is  made  by  deed,  and  a  new  succession  is 
not  created,  no  further  duty  is  payable  by  the  appointee  (Hanson,  598). 
But  where  the  appointment  is  made  by  will,  he  will  be  lialile,  in  the  case  of 
personal  property,  to  legacy  duty,  if  the  appointor's  domicile  be  British, 
and  to  succession  duty  if  the  appointer  be  domiciled  abroad  and  the 
property  be  situated  in  the  United  Kingdom  (see  (1)  supra ;  in  re  Walloi^s 
Trusts,  1  De  G.  J.  &  S.  656,  33  L.  J.  Ch.  351);  and,  in  the  case  of  real 
property,  to  succession  duty.  So,  too,  the  appointee  is  chargeable  as  a 
successor  where  the  appointment  is  made  by  deed  to  take  eflect  upon  the 
appointor's  death  {Attorney-General  v.  Upton,  L.  Pi.  1  Ex.  224).  Where 
any  person  takes  property  by  the  exercise  of  a  limited  power  of  appoint- 
ment, the  person  creating  the  power  is  the  predecessor  (s.  4). 

Where  the  successor  derives  his  interest  under  the  exercise  of  a  joint 
power,  created  by  himself — a  tenant  in  tail — and  the  tenant  for  life  (see 
Charlton,  ut  supra,  per  Ld.  Cairns  and  Ld.  Selborne),  he  takes  under  his 
own  disposition  (see  s.  12  ;  infra  (28)),  for  it  is  out  of  his  own  estate  that  his 
interest  is  derived.  He  is  himself  chargeal^le  as  if  no  such  disposition  liad 
been  executed  ;  and  he  is  the  predecessor  of  those  who  come  after  him  in  the 
settlement  {Attorney -General  v.  Sibthorp,  3  H.  &  N.  424,  28  L.  J.  "Ex.  9  ; 
BrayhrooTce,  9  H.  L.  C.  150,  31  L.  J.  Ex.  177  ;  Attorney -General  v.  Floyer, 
9  H.  L.  C.  477,  31  L.  J.  Ex.  404;  Attorney-General  v.  Sniythe,  9  H.  L.  C. 
497,  31  L.  J.  Ex.  404 ;  cf.  Charlton,  ut  siqyra,  and  Attorney-General  v. 
Dowliny,  L.  Pi.  6  Q.  B.  D.  177.  See  also  Lord  Advocate  v.  K  of  Glasgow, 
1875,  2  Pi.  317,  and  Lord  Advocate  v.  Constable,  1880,  7  R  855,  per  Ld. 
Shand). 

Where  a  person  purchases  for  money  or  money's  wortli  the  right  to 
property  vested  in  another,  and  directs  it  to  be  settled  so  as  to  create  a 
succession,  he  is  to  be  regarded  as  sole  predecessor,  whatever  may  be  the 
form  of  the  disposition  {in  re  Jenlinson,  24  Beav.  64,  26  L.  J.  Ch.  241 ; 
Attorney-General  v.  Yelverton  7  H.  &  N.  306,  30  L.  J.  Ex.  333 ;  Attorney- 
General  V.  Cecil,  L.  R  5  Ex.  263;  Attorney-General  v.  Balcer,  4  H.  &  N.  19; 
Attorney -General  v.  Floyer,  ut  siqjra ;  see  also  (25)  below,  and  cf.  Attorney- 
General  V.  Bowling,  L.  K.  5  Ex.  D.  139,  6  Q.  B.  D.  177,  with  in  re  Ramsay  s 
Settlement,  30  Beav.  75,  30  L.  J.  Ch.  849,  where  the  question  wliether  a 
lady  who  brought  £6000  into  settlement  on  marriage  had  purchased  the 
correspondnig  provisions  made  by  her  husl)and,  was  answered  in  the 
negative). 

Where,  on  or  before  19  May  1853,  reversionary  property,  wliidi  in 
tlie  original  owner  would  liave  been  a  succession,  is  vested  in  another, 
under  any  sucli  disposition  as  is  mentioned  in  sec.  2,  tlie  derivative  owner 
stands  qiul  duty  as  regards  rate  and  time  of  payment  in  the  place  of  tlie 
original  owner.  Wliere,  after  19  May  1853,  any  succession  lias,  before 
the  successor  sliall  liave  become  entitled  tliereto  in  possession,  lieen  vesliMl 
bv  ahenation  or  by  any  title  not  conferring  a  new  succession  in  any  other 
person  (see  Cuddon,  L.  P.  4  Ch.  D.  583),  the  latter  staiuls  r/iu1  duty  as 
reg.irds  rate  and  tinn;  of  paynicnl  in  the  place  of  the  foniier  owner  (s.    1."  : 
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Attorney-General  v.  Eushton,  2  H.  &  C.  812,  33  L.  J.  Ex.  184;  Solicitor- 
General  V.  Laiv  Reversionary  Society,  L.  R.  8  Ex.  233  ;  m  re  Cooper  &  Aliens 
Contract,  L.  K.  4  Ch.  D.  802  ;  contrast  Attorney-General  v.  Mancler,  65  L. 
J.  Q.  B.  246.  Cf.  re  Jenkinson,  ut  supra  ;  Attorney-General  v.  Yelverton,  ut 
supra ;  Attorney-General  v.  Gardner,  1  H.  &  C.  639,  32  L.  J.  Ex.  84.  See 
also  (31)  below). 

The  beneficial  interest  accruing  to  a  surviving  joint  tenant  is  to  be 
deemed  a  succession  ;  and  the  predeceasing  joint  tenant  is  the  j^redecessor, 
save  where  the  property  was  vested  in  the  joint  tenants  as  a  succession. 
In  that  case,  the  person  from  whom  the  joint  title  is  derived  is  the  pre- 
decessor (s.  3  ;  see  Hanson,  591). 

The  increase  of  benefit  accruing  to  any  person  on  the  extinction  or 
determination  of  a  charge,  estate,  or  interest,  determinable  by  the  death  of 
any  person,  or  at  any  period  ascertainable  only  by  reference  to  death,  is 
deemed  a  succession ;  and  his  predecessor  is  the  person  from  whom  the 
successor  derived  title  to  the  property  so  charged  (s.  5  ;  Lord  Advocate 
V.  Macdonald,  1862,  24  D.  1175;  Harding,  2  Gif.  597;  see  also  Wilcox, 
4  Drew.  40,  26  L.  J.  Ch.  596). 

"  Where  the  successor  shall  derive  his  succession  from  more  predecessors 
than  one,  and  the  proportional  interest  derived  from  each  of  them  shall  not 
be  distinguishal)le,  it  shall  be  lawful  for  the  Commissioners  to  agree  with 
the  successor  as  to  the  duty  payal)le ;  but  if  no  such  agreement  shall  be 
made,  the  successor  shall  be  deemed  to  have  derived  his  succession  in  equal 
proportions  from  each  predecessor,  and  shall  be  chargeable  with  duty 
accordingly"  (s.  13;  Floyer,  3  De  G.  J.  &  S.  306,  33  L.  J.  Ch.  1).  The 
existing  ^official  practice  is  to  regard  him  as  predecessor  out  of  whose 
interest  the  succession  in  the  event  conies. 

Where  a  person,  who  by  paying  an  annual  premium  to  a  benevolent 
fund  became  entitled  under  the  rules  to  direct  how  the  sum  to  which  he 
would  be  entitled  on  death  should  be  applied,  bequeathed  the  said  sum  to 
his  sister,  it  was  held  that  the  case  did  not  materially  differ  from  that  of  a 
bequest  of  a  sum  insured  (see  s.  17) — that  the  testator  was  predecessor,  on 
the  o-round  that  by  subscribing  to  the  fund  he  had  created  the  power  under 
which  he  acted  {Attorney-General  v.  Ahdy,  1  H.  &  C.  266,  32  L.  J.  Ex.  9. 
See  also  (25)  below,  and  s.  17,  there  quoted). 

As  to  the  case  of  a  person  taking  under  a  disposition  made  by  hmiself, 

see  (28)  below. 

(24)  Dispositions  accompanied  by  a  Reservation  of  Benefit. — 
A  disposition,  if  neither  a  honCt  fide  sale  nor  conferring  an  interest  expectant 
on  death  on  the  disponee,  if  accompanied  by  the  reservation  or  assurance  of, 
or  contract  for,  any  benefit  to  the  granter  or  any  other  person  for  life,  or 
for  any  period  ascertainable  only  by  reference  to  death,  shall  be  deemed  to 
confer  on  the  disponee,  at  the  time  appointed  for  the  determination  of  such 
benefit,  a  succession  equal  in  annual  value  to  the  yearly  amount j3r  yearly 
value  of  the  benefit  so  reserved,  assured,  or  contracted  for  (s.  7).  Thus 
where  moveable  property  was  assigned  by  a  father  to  his  sons  on  condition 
that  they  should  pay  him  a  life  annuity  equivalent  to  £A:  jmr  £100  on  the 
property  assigned,  it  was  held  that  the  case  fell  within  this  section  {Lord 
Advocate  v.  M'Kersies,  1881,  19  S.  L.  R.  438  ;  approved  in  Grossman,  18 
Q.  B.  D.  256  ;  see  also  Attorney-General  v.  Brown,  Times,  November  1897  ; 

and  (25)  infra). 

(25)  LvsuRANCE  Policies;  and  certain  Bonds  op  Contracts 
FOR  Valuable  Consideration.  — Sec.  17  provides  that  "no  policy  of 
insurance  on  the  life  of  any  person  shall  create  the  relation  of  predecessor 
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and  successor  between  the  insurers  and  the  assured,  or  between  the 
insurers  and  any  assignee  of  the  assured,  and  no  bond  or  contract  made  by 
any  person  lond  fide  for  vahiable  consideration  in  money  or  money's  worth, 
for  the  payment  of  money  or  money's  worth  after  the  death  of  any  other 
person,  shall  create  the  relation  of  predecessor  and  successor  between  tlie 
person  making  such  bond  or  contract  and  the  person  to  or  with  whom  the 
same  shall  be  made  ;  but  any  disposition  or  devolution  of  the  moneys 
payable  under  such  policy,  bond,  or  contract,  if  otherwise  such  as  in  itself 
to  create  a  succession  within  the  provisions  of  this  Act,  shall  be  deemed  to 
confer  a  succession."  It  has  been  observed  that,  "  looking  at  the  Act  as  a 
whole,  it  is  in  fact  an  Act  to  grant  a  duty  on  successions  to  property  by 
persons  succeeding  to  estates  by  gratuitous  title.  The  only  exception  is,  that 
a  marriage  consideration  is  treated  as  a  gratuitous  title  "  {Flayer,  3  De  G.  J. 
&  S.  306,  33  L.  J.  Ch.  1  ;  Lord  Advocate  v.  Sidgiuick,  1877, 4  E.  815  ;  Attorney- 
General  v.  Woherton,  L.  E.  [1896]  2  Q.  B.  389  ;  [1897]  1  Q.  B.  231).  "  It  is 
opposed  to  the  Act  to  say  that  a  purchaser  for  ^-alue  is  to  pay  duty  "  (per 
Jessel,  M.  E.,  Fryer,  L.  E.  3  Ch.  I).  675).  Thus  duty  is  not  payable  by  a 
person  who  acquired  right  to  certain  policies  not  by  gratuitous  grant,  but  by 
an  assignation  which  formed  part  of  an  onerous  transaction  {Lord  Advocate 
v.  Fife,  1883,  11  E.  222),  or  by  the  surviving  subscribers  to  a  tontine  in 
respect  of  the  increase  of  benefit  accruing  to  them  from  time  to  time 
{Oldfield,  3  De  G.  F.  &  J.  398),  or  in  respect  of  an  assignment  of  a  policy  in 
the  Customs  Benevolent  Fund  to  a  nominee  for  a  money  consideration  {in 
re  Maclean's  Trusts,  L.  E.  19  Eq.  274  ;  cf.  Attorney -General  v.  Aidy,{2S)  supra. 
See  also  De  Fuclibunj,  L.  E.  38  Ch.  D.  192).  Where  a  person  gratuitously 
assigned  a  policy  to  his  daughter,  who,  from  the  date  of  the  assignation 
kept  up  the  policies,  it  was  held  that  duty  was  not  exigible  on  the  assignor's 
death  {Lord  Advocate  v.  Robertson,  1895,  22  E.  568  ;  1897,  34  S.  L.  E.  485). 
But  where  a  tenant  for  life  settles  a  sum  for  the  benefit  of  his  daughters, — 
the  sum,  which  is  to  be  raised  after  his  death,  being  the  price  of  an 
immediate  life  annuity  secured  by  him  to  the  remainderman — a  succession 
is  created  as  between  the  tenant  for  life  and  his  daughters  {in  re  Jenlcinson, 
24  Beav.  64,  26  L.  J.  Ch.  241  ;  Attorney-General  v.  Yelverton,  7  H.  &  M. 
306,  30  L.  J.  Ex.  333  ;  Attorney-General  v,  Abdy,  1  H.  &  C.  266,  32  L.  J. 
Ex.  9  ;  see  (23)  above). 

(26)  Cumulative  Duties;  Transmitted  Successions. — It  has 
already  been  observed  ( (8)  supra)  that  legacy  duty  is  payable  upon  each 
devolution,  although  he  for  whose  benefit  the  legacy  is  liable  to  be 
retained,  may  not  have  lived  to  come  into  beneficial  enjoyment  thereof. 
This  principle  is  not  affected  by  sec.  14  of  the  Succession  Duty  Act 
{Attorney -General  v.  Cleave,  31  L.  T.  E.  86),  which  provides  that  "  where  the 
interest  of  any  successor  in  any  personal  property  shall,  before  he  sliall 
have  become  entitled  thereto  in  possession,  have  passed  by  reason  of  death 
to  any  other  successor  or  successors,  then  one  duty  only  shall  be  paid  in 
respect  of  such  interest,  and  shall  be  due  from  the  successor  who  shall  first 
become  entitled  thereto  in  possession;  but  such  duty  shall  be  at  the 
highest  rate  wliich,  if  every  such  successor  had  been  subject  to  duty, 
would  have  been  payable  by  any  one  of  them."  This  section  applies 
although  the  person  who  comes  in  as  double  successor  takes  quoad  one 
succession  as  a  legatee  {in  re  Chapman's  Trust,  2  H.  &  ]\I.  447,  per 
Wood,  V.  C. ;  Attorney-General  v.  Littledale,  L.  E.  5  Ex.  275,  5  II.  L.  C. 
290 ;  see  also  (28)  infra).  No  such  provision  was  necessary  with  regard 
to  real  estate  (see  s.  21,  cited  infra  (34)  {h)  (i.)). 

(27)  Disclaimer  by  Successor. — In   England,  an    heir  at  law   to 
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whom  realty  passes  by  devolution  cannot  disclaim  the  inheritance  which 
the  law  casts  upon  him  (Hanson,  p.  G59).  In  Scotland,  a  person  who 
succeeds  as  heir  to  heritage  is,  since  the  passing  of  the  Conveyancing 
(Scotland)  Act,  1874  (37  &  38  Vict.  c.  94,  s.  9;  cf.  Lord  Advocate  v. 
Stevenson,  1869,  7  M.  (H.  L.)  1),  chargeable  upon  his  beneficial  interest, 
however  soon  he  may  die ;  unless,  indeed,  he  renounce  the  succession 
within  the  six  months  which  the  law  allows.  See  Aj^NUS  deliberandi, 
and  infra  (41). 

(28)  Exemptions. — Sec.  12  provides  that  a  successor  shall  not  be 
chargeable  with  duty  upon  a  succession  taken  under  a  disposition  made  by 
himself,  save  only  if,  at  the  date  of  the  disposition,  he  shall  have  been 
entitled  to  the  property  comprised  in  the  succession  expectantly  on  the 
death  of  any  person  dying  after  19  May  1853,  and  such  person  shall  have 
died  during  the  continuance  of  such  disposition.  Nor  shall  any  person  be 
chargeable  with  duty  upon  the  extinction  or  determination  of  any  charge, 
estate,  or  interest  created  by  himself,  unless,  at  the  date  of  the  creation 
thereof,  he  shall  have  been  entitled  to  the  property  subjected  thereto 
expectantly  on  the  death  of  some  person  dying  after  19  May  1853. 
Sec.  18  provides  that  succession  duty  shall  not  be  chargeable  as  well  as 
legacy  duty  in  respect  of  the  same  acquisition  (either  in  point  of  interest 
or  in  point  of  possession — Attorney-General  v.  Littledale,  L.  R.  5  H.  L.  C. 
290  ;  see  per  Ld.  Hatherley,  C.  J.)  of  the  same  property ;  or  "  upon  any  money 
applied  to  the  payment  of  duty  on  any  succession  according  to  any  trust 
for  that  purpose " ;  or  upon  any  succession  which,  were  it  a  legacy 
bequeathed  to  the  successor  by  the  predecessor,  would  fall  under  one  of 
the  express  exemptions  from  legacy  duty  {Attorney -General  v.  Fitzjohn,  2 
H.  &  N.  465,  27  L.  J.  Ex.  79  ;  re  Wallops  Trusts,  1  De  G.  J.  &  S.  656,  33  L.  J. 
Ch.  351);  or  in  respect  of  any  interest  surrendered  or  extinguished  before 

19  May  1853  (Lord  Advocate  v.  Constable,  1880,  7  K  855) ;  or  where  the 
amount  of  the  whole  succession  or  successions,  derived  from  the  same  pre- 
decessor, is  under  £100  ;  or  where  the  succession  is  of  less  value  than  £20  in 
the  whole.  This  last  exemption  does  not  apply  to  a  succession  by  a  death  on 
or  after  1  June  1889  (52  Vict.  c.  7,  s.  10  (2)) ;  or,  although  they  are  made 
chargeable  as  successions  to  personalty  (51  Vict.  c.  8,  s.  21),  to  legacies 
charged  on  real  estate.  Nor  is  succession  duty  chargeable  upon  the 
determination  of  any  lease,  purporting  at  the  date  thereof  to  be  a  lease  at 
rack-rent,  in  respect  of  the  increase  accruing  to  the  successor  upon  such 
determination  (s.  20) ;  nor  in  respect  of  the  personal  estate  of  a  person 
dying  on  or  after  1  June  1881,  of  which  the  gross  value  does  not  exceed 
£300,  and  on  which  the  fixed  duty  of  30s.  has  been  paid  (44  Vict.  c.  12, 
ss.  34-36) ;  nor  where  the  gross  value  of  the  estate,  heritable  and  moveable, 
of  a  person  dying  on  or  after  2  August  1894,  exclusive  of  property  settled 
otherwise  than  by  the  will  of  the  deceased,  does  not  exceed  £500,  and  the 
fixed  duty  of  30s.  or  50s.  has  been  paid  (ib. ;  57  «&  58  Vict.  c.  30,  s.  16)  ; 
or  where  the  net  value  of  the  estate  of  a  person  dying  on  or  after  2  August 
1894,  exclusive  of  property  settled  otherwise  than  by  the  will  of  the 
deceased,  does  not  exceed  £1000,  and  the  fixed  duty  or  estate  duty  has 
been  paid  (ih.). 

Succession  duty  at  the  rate  of  one  or  one  and  a  half  ^cr  cent,  is  not  payable 
in  respect  of  property  whereon  inventory  or  account  duty  (44  Vict.  c.  12, 
s.  41 ;  see  re  Haygarth's  Trusts,  L.  R  22  Ch.  D.  545),  or  estate  duty  (57  &  58 
Vict.  c.  30,  s.  1,  and  Sched.  1),  has  been  paid. 

The  exemption  provided  by  51  Vict.  c.  8,  s.  21,  from  the  additional  rates 
imposed   thereby,  applies  to  leaseholds.      Where  charges  upon   heritable 
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estate  determine  by  a  death  ou  or  after  1  July  188S,  and  the  original 
succession  opened  prior  to  that  date  and  after  19  May  1853,  the  additional 
duties  are  not  charged ;  and  they  are  not  chargeable  in  respect  of  property 
which  has  become  the  subject  of  a  charitable  trust,  as  defined  in  sec.  IG 
of  the  Succession  Duty  Act,  1853  {Lord  Advocate  v.  Marshall,  1893, 
30  S.  L.  E.  599). 

(29)  The  Rate  of  Duty  is  one  per  cent,  in  case  of  the  lineal  issue  or 
lineal  ancestor  of  the  predecessor ;  three  per  cent,  in  case  of  the  brothers 
and  sisters  of  the  predecessor,  and  their  descendants ;  five  per  cent,  in  case 
of  the  brothers  and  sisters  of  the  father  or  mother  of  the  predecessor,  and 
their  descendants ;  six  p)er  cent,  in  case  of  the  brothers  and  sisters  of  a 
grandfather  or  grandmother  of  the  predecessor,  and  their  descendants; 
and  ten  p)er  cent,  in  case  of  persons  in  any  other  degree  of  collateral 
consanguinity,  or  strangers  in  blood  to  the  predecessor  (s.  10). 

When  any  person  chargeable  with  succession  duty,  before  his  succession 
becomes  chargeable,  has  married  a  spouse  more  nearly  related  to  the 
predecessor  than  he  himself  is,  he  pays  duty  at  the  lower  rate  (s.  11). 
Observe  that  this  provision  does  not  extend  to  the  case  where  the 
predecessor  has  married  a  relation  of  the  successor  more  nearly  related 
to  him  than  is  the  successor. 

The  Act  51  Vict.  c.  8,  s.  21,  imposes  rates  additional  to  the  rates  imposed 
by  sec.  10  of  the  Succession  Duty  Act,  1853  (see  Lord  Advocate  v.  Marshall, 
1893,  30  S.  L.  E.  599), — one  half  ^C7-  cent,  for  lineals,  and  one  and  a  half  ^t 
cent,  for  collaterals  and  strangers, — in  respect  of  any  succession  upon  a  death 
on  or  after  1  July  1888 ;  and  these  additional  rates  are  chargeable  in 
respect  of  legacies  or  moneys  payable  out  of  or  arising  from  the  sale  or 
mortgage  of  real  estate  of  a  person  dying  after  that  date,  as  successions  to 
personal  property. 

As  to  the  time  at  which  the  rate  is  determinable,  see  (22)  sub  Jin.  As 
to  the  estate  duty  chargeable  under  52  Vict.  c.  7,  see  Estate  Duty  under 
52  Vict.  c.  7. 

(30)   When  the  Duty  /s  Payable;  Acceleration ;  Interest.— 

The  duty  is  payable  when  the  successor  or  any  person  in  his  right  or  on 

his  behalf  becomes  entitled  in  possession  to  his  succession,  or  to  the  receipt 

of  the  income  and  profits  thereof ;  except  that  if  there  be  any  prior  charge, 

estate,  or  interest,  not  created  by  the  successor   himself,  upon  or  in  the 

succession,  by  reason  whereof  the  successor  shall  not  be  presently  entitled 

to  the  full  enjoyment  or  value  thereof,  the  duty  in  respect  of  the  increased 

value  accruing  upon  the  determination  of  such  charge,  estate,  or  interest 

shall,  if  not  previously  paid,  compounded  for,  or  commuted,  be  paid  at  the 

time  of  such  determination  (s.  20 ;  see  Attorney -General  v.  Rohertson,  L.  R. 

[1893]  1  Q.  B.  293).     Observe  that  if  a  person  upon  whom  a  succession 

will  devolve  on  the  death  of   another,  by  anticipation  charges  the  estate 

with  an  annuity  for  the  benefit  of   a  third  person  (thus   creating  a  new 

succession),  the  hitter  is  liable  to  pay  duty  in  respect  of  his  annuity,  and 

the  former  pays  the  duty  upon  his  original  succession,  under  deduction  of 

the  annuity,  and  upon  the  increased  vahie  of  his  estate  when  the  annuity 

ceases  (per  Wilde,  ?>.,  in  in  re  Peyton,  7  II.  &  N.  2G5,  287,  31  L.  J.  E.x.  50 ; 

cf.  s.  12).     Sec.  15  provides  that ''  where  the  title  to  any  succession  sliall  be 

accelerated  by  the  surrender  or  extinction  of  any  prior  interests,  then  the 

duty  thereon  shall  be  payable  at  the  same  time  and  in  the  same  manner  as  " 

if  no  such  acceleration  had  taken  place.     Tiiere  is  no  acceleration  when  the 

succession  comes  to  the  person  entitled  at  the  moment  intended  l)y  the 

settlement.     The  cause  of  the  acceleration  must  be  something  dehors  the 
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settlement  {ex  parte  Sihoell,  L.  E.  21  Q.  B.  D.  46G ;  Attorney -General  v. 
Robertson,  L.  E.  [1893]  1  Q.  B.  293 ;  of.  Commissioners  of  Inland  Bevcnue  v. 
Harrison,  L.  E.  7  H.  L.  C.  1).  Sec.  37  provides  that  when  a  successor  does 
not  obtain  the  whole  of  his  succession  at  the  time  of  the  duty  becoming 
payable,  he  shall  be  chargeable  only  with  duty  on  the  value  of  the  property 
or  benefit  from  time  to  time  obtained  by  him. 

By  31  &  32  Vict.  c.  124,  s.  9,  arrears  of  legacy  or  succession  duty  were 
made  chargeable  with  interest  at  the  rate  of  four  per  cent.  Sec.  18  of  the 
Finance  Act,  1896,  provides  that  simple  interest  at  the  rate  of  three  per 
cent.,  without  deduction  of  income  tax,  shall  be  payable  from  the  date  of  the 
deceased's  death,  or,  where  the  duty  is  payable  by  instalments,  or  becomes 
due  at  any  date  later  than  six  months  after  the  death,  from  the  date 
at  which  the  first  instalment  or  the  duty  becomes  due,  and  shall  be 
recoverable  as  if  it  were  part  of  the  duty.  The  Commissioners  are 
empowered  to  remit  the  interest,  where  it  is  not  worth  the  expense  and 
trouble  of  calculation  and  account. 

(31)  By  whom  the  Duty  is  Payable. — Sec.  44  makes  certain 
persons,  beside  the  successor,  personally  accountable  for  the  duty,  as  a  debt 
to  the  Crown,  but  to  the  extent  only  of  the  property  actually  received,  or 
disposed  of,  by  them ; — a  restriction  which  appears  to  apply  to  the  case  of 
the  successor.  The  persons  are  every  trustee  (see  (20)  above),  guardian, 
committee,  tutor,  curator,  or  husband,  in  whom  respectively  any  property, 
or  the  management  of  any  property,  subject  to  such  duty,  shall  be  vested, 
and  every  person  in  whom  the  same  shall  be  vested  by  alienation  or  other 
derivative  title  at  the  time  of  the  succession  becoming  an  interest  in 
possession.  The  purchaser  of  a  succession,  sold  prior  to  its  falling  into 
possession,  is  thus  a  successor,  and  is  liable  for  the  duty,  save  when  the 
original  claim  is  displaced  by  the  creation  of  a  new  succession  {Solicitor- 
General  V.  Law  Reversionary  'interest  Society,  L.  E.  8  Ex.  233 ;  in  re  Cooper 
&  Allen's  Contract,  L.  E.  4  Ch.  D.  802.  Contrast  re  Kidcl  &  Gihlons 
Contract,  L.  E.  [1893]  1  Ch.  695 ;  and  cf.  Cooper,  28  Beav.  194),  and  the 
rate  of  duty  is  that  payable  by  the  alienor,  while  the  value  to  be  paid  upon 
will  be  that  of  the  alienee's  own  life,  where  it  is  not  upon  the  capital  value 
of  the  succession  {Solicitor-General  v.  Law  Reversionary  Interest  Society,  ut 
sup)ra\  contrast  Attorney-General  v.  Mancler,  65  L.  J.  Q.  B.  246;  and  see 
(32)  (33)  below). 

The  Act  43  Vict,  c.  14,  s.  12,  provides  that  an  executor  who  has  notified 
to  the  Commissioners  his  intention  to  distribute  a  fund,  and  has  satisfied 
their  claim  to  legacy  or  succession  duty,  is  entitled  to  a  discharge,  which 
shall  affect  only  his  liability  in  whose  favour  it  is  expressed  to  be  given. 

The  Act  52  Vict.  c.  7,  s.  12  (1),  discharges  lands  from  liability  to  succes- 
sion duty,  in  case  of  purchasers  and  mortgagees,  on  expiry  of  six  years  from  the 
date  of  the  notice  to  the  Commissioners  of  the  fact  that  the  successor,  or  any 
one  in  his  right,  has  become  entitled  in  possession  to  his  succession,  or  from 
the  date  of  the  first  payment  of  any  instalment  or  part  of  the  duty,  or,  if  he 
has  availed  himself  of  the  option  given  to  him  by  51  Vict.  c.  8,  s.  22  (see 
(34)  (&)  (i.)  below),  after  two  years  from  the  time  for  the  payment  of  the 
last  instalment  or  part  of  the  duty ;  "  or  in  the  absence  of  any  such  notice 
or  payment,  after  the  expiration  of  twelve  years  from  the  happening  of  the 
event  (whether  before  or  after  the  passing  of  this  Act)  which  gave  rise  to 
an  immediate  claim  to  such  duty,  or  if  such  period  of  twelve  years  expires 
within  six  years  from  the  date  of  the  passing  of  this  Act,  then  after  the 
expiration  of  six  years  from  the  last-mentioned  date." 

Sec,  13  of  the  same  Act  limits  the  liabihty,  in  the  case  of  a  person  who 
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deposits  with  the  Commissioners  in  the  manner  prescrihed  an  attested  copy 
(exempt  from  stamp  duty)  of  a  document  creating  a  liabiUty  for  succession 
duty,  other  than  a  testamentary  document  admitted  to  probate,  to  six  years 
from  the  date  of  notice  to  the  Commissioners  of  the  fact  ^vhich  gives  rise 
to  an  immediate  claim  to  such  duty. 

Sec.  14  of  the  same  Act  provides  that  no  one  shall,  under  a  testamentary 
document  admitted  to  probate,  or  under  letters  of  administration,  or  under 
a  confirmation,  be  liable  for  payment  of  legacy  or  succession  duty  after  the 
expiration  of  six  years  from  the  date  of  the  settlement  of  the  account,  if 
the  account  be  full  and  true  and  contain  all  the  material  facts ;  and  that 
the  liability  of  a  trustee,  executor,  or  administrator  shall  cease  after  the 
expiration  of  the  same  period,  if  the  Commissioners  are  satisfied  that  the 
account  rendered  was  correct  to  the  best  of  his  knowledge,  information, 
and  belief. 

Sec.  53  of  the  Succession  Duty  Act,  1853,  provides  for  the  payment  of 
succession  duty  out  of  any  property  in  the  possession  or  control  of  the 
Court;  see  A.  S.,  1  March  1878;  Harding,  2  Gif.  597;  Baiky,  18  Jur. 
668. 

(32)  Duty  a  First  Charge  ;  Shiftixg  of  Charge. — Sec.  42  pro- 
vides that  the  duty  "  shall  be  a  first  charge  on  the  interest  of  the  successor, 
and  of  all  persons  claiming  in  his  right  "^  (see  Attorney -General  v.  Mander, 
ut  supra),  "  in  all  the  real  property  in  respect  wdiereof  such  duty  shall  be 
assessed  "  ;  and  also  "  a  first  charge  on  the  interest  of  the  successor  in  the 
personal  property  in  respect  whereof  the  same  shall  be  assessed,  while  the 
same  shall  remain  in  the  ownership  or  control  of  the  successor,  or  of  any 
trustee"  (see  (20)  supra),  "for  him  or  of  his  guardian  or  committee  or  tutor 
or  curator,  or  of  the  husband  of  any  wife  who  shall  be  the  successor ;  and 
the  said  duty  shall  be  a  debt  due  to  the  Crown  from  the  successor,  having, 
in  the  case  of  real  property  comprised  in  any  succession,  priority  over  all 
charges  and  interests  created  by  him,  but  such  duty  shall  not  charge  or 
affect  any  other  real  property  of  the  successor  than  the  property  comprised 
in  such  succession"  (cf.  57  &  58  Vict.  c.  30,  s.  18);  "provided  that  where 
any  settled  real  property  comprised  in  a  succession  shall  be  subject  to  any 
power  of  sale,  exchange,  or  partition  exercisable  with  the  consent  of  the 
successor,  or  by  the  successor  with  the  consent  of  another  person,  he  shall 
not  be  disqualified  by  the  charge  of  duty  on  his  succession  from  eftectually 
authorishig  by  his  consent  the  exercise  of  such  power,  or  exercismg  any 
power  with  proper  consent,  as  the  case  may  be,  and  in  such  case  the  duty 
shall  Ijc  charged  substitutively  upon  the  successor's  interest  in  all  real 
properly  acquired  in  substitution  for  the  real  property  before  com]n-ised  in 
the  succession,  and  in  the  meantime  upon  his  interest  also  in  all  moneys 
arising  from  the  exercise  of  any  such  power,  and  in  all  investments  of  sucli 
moneys."  Thus  in  Dugdale  (L.  E.  C  Ch.  App.  501)  lands  charged  witli 
payment  of  a  jointure  were  settled,  a  power  of  sale  exercisal)k^  witli  the 
consent  of  the  tenant  for  life  for  the  time  being  given  to  the  trustci'S,  wlio 
were  directed  to  purchase  with  the  proceeds  other  hereditaments  to  l)e 
settled  on  the  same  trusts.  Part  of  the  lands  were  sold  with  the  consent 
of  the  tenant  for  life  and  the  jointress;  and  it  was  held  that  the  duty  i>ayable 
on  the  death  of  the  jointress  would,  under  sec.  42,  be  a  charge  on  tlie  pro- 
ceeds of  sale  or  the  hereditaments  purchased  tJierewith.  'I'hc  sanu;  principle 
was  applied  in  the  case  of  a  sale  by  the  Court  under  the  Settled  Estates  Act, 
1877  (re  Warner's  Settled  Edalcs,  L.  li.  17  Ch.  D.  711 ;  40  &  41  Vict.  c.  IS, 
BS.  22,  34). 

(33)  A.wwuAL    Value;  Allowances.— {a)  Annual   Value— \i  is  to 
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be  ascertained  at  the  time  when  the  successor  becomes  entitled  in  possession. 
If  the  property  has  at  that  time  no  annual  value,  actual  or  potential,  it  is 
not  dutiable.  If  it  is  not  exempt  from  the  operation  of  the  Act,  and  has  a 
saleable  value,  its  annual  value  may  be  taken  as  equivalent  to  £3  per  £100 
thereon  {Attorney-General  v.  E.  of  Sefton,  2  H.  &  C.  362,  32  L.  J.  Ex.  230, 
11  H.  L.  C.  .257,  34  L.  J.  Ex.  98, — the  decision  proceeded  upon  the  Crown's 
admissions;  see  Lord  Advocate -y.  D.  of  Bucclcuch,  1888,  15  E.  333,  and 
Lord  Advocate  v.  M.  of  Ailsa,  1881,  9  K.  40).  In  estimating  the  annual 
value  of  lands  used  for  agricultural  purposes,  houses,  buildings,  tithes,  teinds, 
rent-charges,  and  other  property  yielding,  or  capable  of  yielding,  income 
not  of  a  fluctuating  character,  an  allowance  is  made  for  all  necessary 
outgoings  (s.  22).  These  include  repairs,  lire  insurance,  and  public  rates, 
but  not  income  tax  or  the  expenses  of  estate  management  {in  re  Ehves, 
3  H.  &  N.  718,  28  L.  J.  Ex.  46  ;  in  re  Earl  Cowley,  L.  E.  1  Ex.  288).  Sec. 
18  (2)  of  the  Finance  Act,  1894,  provides  that  in  the  case  of  any  agricultural 
property,  where  no  part  of  the  principal  value  is  due  to  the  expectation  of  an 
increased  income  therefrom,  the  annual  value  for  the  purpose  of  succession 
duty  on  the  principal  value  shall  be  arrived  at  in  the  same  manner  as 
under  the  first  part  of  the  said  Act  for  the  purpose  of  estate  duty  (see 
s.  7  (5)).  In  the  case  of  timber,  trees,  or  wood,  not  being  coppice  or 
underwood,  the  successor  is  chargeable  on  his  interest  in  the  net  moneys 
received  from  the  sales  thereof,  after  deducting  all  necessary  outgoings  for 
the  year ;  provided  that  no  duty  shall  be  payable  in  any  year  in  which  such 
moneys  do  not  exceed  £10  (s.  23 ;  see  Lord  Advocate  v.  M.  of  Ailsa, 
1881,  9  li.  40).  As  to  commutation  of  the  duty  on  timber,  vide  infra 
(40).  The  yearly  value  of  any  manor,  opened  mine,  or  other  real  property 
of  a  fluctuating  yearly  income  (see  Lord  Advocate  v.  M.  of  Ailsa,  id  supra), 
shall  be  calculated  either  upon  the  average  profits,  after  deducting  all 
necessary  outgoings,  of  such  numlier  of  years  preceding  the  date  when 
the  first  instalment  of  duty  shall  have  fallen  due,  as  may  be  agreed  upon 
between  the  Commissioners  and  the  successor ;  or,  in  the  absence  of  such 
agreement,  by  taking  three  per  cent,  on  the  ascertained  principal  value  (s.  26). 
As  to  the  method  of  ascertaining  the  value  for  commutation,  see  (40)  infra  ; 
for  the  purposes  of  Estate  Duty  under  52  Vict.  c.  7,  see  Estate  Duty 
UNDER  52  Vict.  c.  7. 

(6)  Alloivanccs. — As  to  allowance  in  the  case  of  agricultural  property,  see 
(33)  (a)  above.  A  successor  in  real  property  is  entitled  to  allowance  in 
respect  of  any  fines,  casualties  of  superiority,  compositions,  reliefs,  or 
charges  incident  to  the  tenure  thereof,  from  the  assessable  value  of  his 
interest  therein  (s.  28).  Sec.  33  provides  that  where  the  donee  of  a  general 
power  of  appointment  shall  become  chargeable  with  duty  in  respect  of  the 
property  appointed  by  him  thereunder,  allowance  shall  be  given  for  any 
duty  he  may  have  already  paid  in  respect  of  any  limited  interest 
taken  by  him  in  such  property  (see  re  Cooper  &  Allen's  Contract,  L.  E.  4 
Ch.  D.  802,  and  (23)  above).  Sec.  34  provides  that  no  allowance  shall  be 
made  in  respect  of  any  incumbrance  created  or  incurred  by  the  successor,  not 
made  in  execution  of  a  prior  special  power  of  appointment ;  but  an  allow- 
ance shall  be  made  in  respect  of  all  other  incumbrances,  and  also  in 
respect  of  any  moneys  laid  out  by  the  successor  previously  to  his  possession 
in  substantial  repairs  or  permanent  improvements.  Where  the  incumbrance 
is  a  principal  charge,  the  allowance  shall  be  limited  to  the  yearly  sums 
payable  by  way  of  interest  or  otherwise  on  such  charge  as  reducing  the 
annual  value  pro  tanto  of  the  property  (see  Lo7rl  Advocate  v.  E.  of  Glasgov:,  1875, 
2  E.  317,  and  in  re  Peyton,  7  H.  &  N.  265,  31  L.  J.  Ex.  50  ;  therein  commented 
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upon).  A  fortiori,  no  allowance  is  given  in  respect  of  costs  incurred  by  the 
successor  in  making  good  his  claim  to  the  property  (Hanson,  682).  Further, 
no  allowance  is  made  in  respect  of  contingent  incumbrances,  unless  they 
take  effect,  or  in  respect  of  any  contingency  upon  the  happening  of  which 
the  property  may  pass  to  some  other  person,  unless  it  so  passes  (ss.  35,  3G ; 
ride  infra  (38)).  Sec.  38  provides  that  allowance  shall  be  given  in  respect 
of  property  which  any  successor  upon  taking  a  succession  shall  be  bound 
to  relinquish  or  be  deprived  of.  Thus  allowance  has  been  given  on  the 
cessation  of  an  annuity,  without  reference  to  the  time  of  its  creation,  or  the 
mode  in  which  it  is  secured,  and  although  unconnected  with  the  succession 
(in  re  Micklethiuaite,  11  Ex.  442,  25  L.  J.  Ex  19 ;  Lord  Braylrooke,  9  H.  L. 
CJ.  150,  31  L.  J.  Ex.  177 ;  Comm.  of  Inland  Revenue  v.  Harrison,  L.  E.  7 
H.  L.  1 ;  Le  Marchant,  L.  R  10  Ex.  292,  1  Ex.  D.  185,  with  which  cf.  Lord 
Advocate  v.  E.  of  Glasgoiu,  1875,  2  K.  317,  and  Hanson,  695).  Observe  that 
sec.  10  (1)  of  52  Vict.  c.  7  provides  that  in  the  case  of  a  successor  taking  a 
succession  upon  the  death  of  any  person  dying  on  or  after  1  June  1889, 
this  allowance  shall  only  be  made  in  respect  of  the  value  of  property  which 
the  successor  may  have  acquired  by  any  title  not  conferring  a  succession  on 
him,  and  which  passes  from  the  successor  to  some  other  person. 

(34)  The  Method  of  Charge  and  Payment. — {a)  In  the  Case  of  Per- 
sonal Property. — The  duty  is  chargeable  upon  the  full  amount  or  capital  value 
when  the  whole  beneficial  interest  vests  at  once  in  the  successor  (see  ss.  1,10; 
cf.  Attorney-General  v.  Noyes,  L.  K.  8  Q.  B.  D.  125).  By  sec.  32,  ss.  8, 10,  11, 12, 
14  (see  (11)  above),  and  23  (see  (15)  (16)  above  and  (41)  below)  of  the  Act  36 
Geo.  III.  c.  52  are  made  applicable  to  successions  in  personal  property, 
and  to  the  assessment  and  payment  of  duty  thereon.  Sec.  29  provides 
that  the  interest  of  a  successor  in  moneys  to  arise  from  the  sale  of  real 
property  under  any  trust  for  the  sale  thereof,  shall,  so  far  as  not  chargeable 
with  legacy  duty  (see  (2)  (b)  above),  be  deemed  to  be  personal  property 
chargeable  with  succession  duty ;  save  that  where  such  moneys  are  subject 
to  a  trust  for  reinvestment  in  the  purchase  of  other  real  property  to  which  the 
successor  would  not  be  absolutely  entitled,  such  moneys  shall  be  deemed 
to  be  real  property.  Sec.  30  provides  that  the  interest  of  any  successor 
in  personal  property,  subject  to  any  trusts  for  the  investment  thereof  in  the 
purchase  of  real  property,  shall,  so  far  as  not  chargeable  with  legacy  duty 
(see  (2)  (a)  above),  be  chargeable  with  succession  duty  as  personal  or  real, 
according  as  the  successor  is  or  is  not  absolutely  entitled  thereto.  Money 
paid  into  Court  for  the  purchase  of  land  taken  compulsorily  by  Statute  does 
not  fall  under  sees.  29,  30,  but  retains  the  character  of  real  estate  (see 
Shard,  14  Ves.  348;  in  re  Pe  Bcaiivoir,  2  De  G.  F.  &  J.  5). 

(b)  In  the  Case  of  Peal  Proj^erty  (see  (34)  {a)  as  to  sees.  29,  30) — 
(i.)  Prior  to  2nd  August  1894. — Sec.  21  provides  that  (subject  to  certain 
exceptions  noted  Ijelow)  the  interest  of  every  successor  in  real  proi)cr(y 
shall  be  considered  to  be  of  the  value  of  an  annuity  equal  to  the  annual 
value  of  such  })ropcrty,  after  making  the  allowances  authorised  by  the  Act, 
and  payable  from  the  date  of  his  becoming  entitled  thereto  in  ]i()ssession,  or 
to  the  receipt  of  the  income  or  profits  thereof,  during  the  resi(Uie  of  his  life, 
or  for  any  less  period  during  which  he  sliall  be  entitled  thereto.  '.I'he 
annuity  is  to  be  valued  according  to  the  tables  annexed  to  the  Act.  1'lie 
duty  is  to  be  paid  by  eight  half-yearly  instalments,  the  first  to  be  paid  at 
the  expiration  of  twelve  months  next  after  the  successor  shall  have  become 
entitled  to  the  beneficial  enjoyment  of  the  ])ro])erty  (observe  that  sec.  9 
of  37  &  38  Viet.  c.  94  nieets'the  i»oint  in  Lord  Adrocalr  v.  Slctrnson,  1866, 
4  M.  322  ;  1869,  7  M.  (H.  L.)  1),  and  the  following  instalmenls  at  liulf-yearly 
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intervals  of  six  months  each,  to  be  computed  from  the  day  on  which  the 
first  instalment  shall  have  become  due.  If  the  successor  shall  die  before 
they  have  all  become  due,  those  not  due  shall  cease  to  be  payable,  save  in  the 
case  of  a  successor  competent  to  dispose  (see  Attorney -General  v.  Hallett,  2  H. 
&  N.  368,  27  L.  J.  Ex.  89 ;  Lilford,  L.  E.  2  H.  L.  63)  by  will  of  a  continuing 
interest  in  such  property,  in  which  case  the  unpaid  instalments  shall  be  a 
continumg  charge  on  such  interest  in  exoneration  of  his  other  property,  and 
shall  be  payable  by  the  owner  for  the  time  being  on  such  interest.  The 
duty  may  be  tendered  in  advance,  and  discount  allowed  at  3  per  cent.,  as  pre- 
scribed by  the  Treasury ;  and  such  payment  shall  not  prejudice  any  right 
to  repayment  (s.  40).  Sec.  22  of  51  Vict.  c.  8  gives  to  a  successor  who  has 
become  entitled  to  a  succession  on  the  death  of  any  person  dying  on  or 
after  1  July  1888,  the  option  of  paying  the  duty  either  as  above,  or  by 
two  equal  moieties,  whereof  the  first  shall  be  paid  by  four  equal  yearly 
instalments :  of  these  the  first  shall  be  paid  at  the  expiration  of  twelve 
months  next  after  the  successor  shall  have  become  entitled  to  the  beneficial 
enjoyment  of  the  property,  and  the  three  following  at  yearly  intervals  to  be 
computed  from  the  day  on  which  the  first  shall  have  become  payable.  The 
second  moiety  shall  be  paid  on  the  day  for  payment  of  the  last  instalment 
of  the  first  moiety,  or,  if  not  so  paid,  shall  be  payable  by  four  yearly  instal- 
ments, with  interest  at  4/)cr  ce?i^.(see  (30)  supra)  from  such  last-mentioned  day 
on  so  much  of  the  moiety  as  shall  for  the  time  being  remain  unpaid,  the 
first  of  such  instalments,  with  the  interest,  to  be  paid  at  the  expiration  of 
twelve  months  from  that  day.  If  he  avail  himself  of  the  second  alternative, 
he  may  tender  duty  in  advance,  and  receive  such  discount  as  the  regulations 
of  the  Treasury  may  prescribe.  If  he  die  before  all  the  duty,  with  interest 
(if  any),  shall  have  been  paid,  then  the  portion  unpaid  shall,  just  as  under 
the  Succession  Duty  Act,  1853,  be  a  continuing  charge,  if  he  shall  have 
been  competent  to  dispose  by  will  of  a  continuing  interest  in  the  property ; 
if  he  shall  not  have  been  so  competent,  it  shall  be  a  debt  due  to  Her 
Majesty,  and  payable  out  of  his  estate  either  in  advance,  under  the  provi- 
sion of  this  section,  or  at  the  same  time  and  in  the  same  manner  as  the 
amount  unpaid  would  have  been  payable  by  him  if  he  had  not  died.  If  he 
shall  have  died  before  the  day  for  the  payment  of  the  last  instalment  of  the 
first  moiety,  the  debt  shall  be  reduced  by  so  much  as  would  have  ceased  to 
be  payable  if  the  duty  had  been  payable  by  eight  half-yearly  instalments 
under  the  Act  of  1853. 

Successions  subject  to  trusts  for  charitable  or  public  purposes  are 
chargeable  at  the  rate  of  ten  per  cent,  on  the  capital  value  (s.  16).  They 
are  not  liable  to  the  additional  duties  imposed  by  51  Vict.  c.  8,  s.  21  {Lord 
AdvoccUe  v.  Marshall,  1893,  30  S.  L.  E.  599).  So  also  successions  devolving 
upon  corporations  are  chargeable  upon  the  capital  value,  under  sec.  27, 
which  provides  for  payment  of  the  duty  by  instalments. 

(ii.)  On  and  after  2nd  August  1894. — Sec.  18  of  the  Finance  Act, 
1894,  provides  that  the  value  of  a  succession  to  real  property,  for  succession 
duty  purposes,  shall,  where  the  successor  is  competent  to  dispose  of  the 
property,  be  the  principal  value  thereof,  after  deducting  the  estate  duty 
payable  in  respect  thereof,  and  the  expenses,  if  any,  properly  incurred, 
of  raising  and  paying  it.  The  duty  shall  be  a  charge  on  the  property, 
and  shall  be  payable  by  the  same  instalments  as  in  the  case  of  estate 
duty  on  real  property,  with  interest  at  the  rate  of  three  per  cent.  The 
first  instalment  shall  be  payable,  and  the  interest  shall  begin  to  run,  at 
the  expiration  of  twelve  months  after  the  date  on  which  the  successor 
became  entitled  in  possession  to  his  succession,  or  to  the  receipt  of  the 
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income  and  profits  thereof;  and,  after  the  expiration  of  the  said  twelve 
months,  the  provisions  with  respect  to  discount  (see  (39)  infra)  shall 
not  apply.  The  principal  value  shall  be  ascertained  as  in  case  of  estate 
duty  (see  Estate  Duty  undek  the  Finance  Act,  1894).  As  to  the 
case  of  agricultural  property,  see  supra  (33).  Observe  that  sec.  23  of 
the  Finance  Act,  1896,  provides  that,  for  the  purposes  of  sec.  18  of 
the  Finance  Act,  189-4,  an  institute  or  heir  of  entail  shall  not  be  deemed 
to  be  a  person  competent  to  dispose,  unless  he  be  entitled  to  disentail 
without  tlie  consent  of  any  subsequent  heir,  or  having  such  consent 
valued  and  dispensed  with. 

(c)  In  the  Case  of  Advoiusons. — No  duty  is  chargeable  on  any  advowson 
or  Church  patronage,  unless  the  same,  or  right  of  presentation,  or  some 
other  interest  therein,  is  disposed  of  by  or  in  concert  w4th  the  successor 
for  money  or  money's  worth,  when  the  duty  is  payable  on  the  amount 
or  value  received  (s.  24;  see  Attorney -General  v.  Lord  Leconfield,  2  Ir. 
L.  R  290). 

{d)  In  the  Case  of  Property  subject  to  a  Bcncfieial  Lease. — A  successor 
entitled  to  real  property  subject  to  such  a  lease,  who  has  not  paid  duty 
on  the  full  yearly  value  of  such  property,  shall  be  chargeable  with  duty 
upon  his  interest  in  any  fine  or  grassum  or  other  consideration  received 
during  his  life  for  the  renewal  of  any  such  lease,  or  the  grant  of  any 
reversionary  lease  of  the  same  property  (s.  25 ;  see  Attorney -General  v. 
Mander,  65  L.  J.  Q.  B.  246). 

(e)  Separate  Assessments. — Sec.  43  provides  that  the  interest  of  the 
successor  in  separate  properties,  or  in  defined  portions  of  the  same  property, 
may,  on  his  request  and  where  reasonably  required,  be  the  subject  of 
separate  assessment  ;-each  property  to  be  charged  only  with  the  amount 
of  duty  separately  assessed  in  respect  thereof. 

(35)  Ti/E  Method  of  Collect/ox. — Sec.  45  provides  tliat  the 
accountable  persons  shall  give  notice  to  the  Commissioners  of  their 
Kability,  and  shall  at  the  same  time  deliver  to  them  a  full  and  true 
account  of  the  dutiable  property,  of  its  value,  and  of  the  deductions 
claimed  by  them,  with  the  names  of  the  successor  and  predecessor,  and 
their  relation  to  each  other,  and  all  particulars  necessary  for  the  ascertain- 
ment of  the  duty.  The  notice  is  to  be  given,  in  the  case  of  personal 
property,  at  the  time  of  the  first  payment,  delivery,  retainer,  satisfaction, 
or  other  discharge  of  the  same  or  part  thereof  to  or  for  any  successor 
or  person  in  his  right ;  and,  in  the  case  of  real  property,  when  any  duty 
in  respect  thereof  shall  first  become  payable.  If  dissatisfied  with  the 
account,  the  Commissioners  may  ajjpoiut  some  person  to  take  an  account 
and  estimate,  and  may  assess  thereon,  subject  to  the  appeal  i)rovided 
])}■  sec.  50  (see  below) ;  the  expenses  of  such  account  and  estimate, 
if  duty  exceed  that  tendered — where  no  appeal  is  taken,  to  be  chargeil 
in  whole  or  part,  in  the  discretion  of  the  Commissioners,  on  the 
successor's  interest,  and  to  be  recovered  as  part  of  tlic  duty : — 
where  an  appeal  is  taken,  to  be  in  the  discretion  of  the  CNnirt ; 
or,  under  the  provisions  of  52  Vict.  c.  7,  s.  10  (3),  the  Commissioners  may 
assess  tlie  duty  on  the  account  provided  by  the  successor,  and  upon  sucli 
estimate  as  tliey  may  place  thereon,  sul)jcct  always  to  the  appeal  after- 
mentioned.  In  the  case  of  wilful  neglect  to  give  sucli  notice  or  deliver 
8uch  account,  or  pay  duty  witliin  twenty-one  days  after  it  has  been  finally 
ascertained,  sec.  46  imposes  a  penalty  of  ten  ^?fr  eent.  u])on  th(^  aniDunt  ol 
the  duty,  calculated  at  one  per  cent.,  for  every  month  of  delay.  Observe  that 
the  acceptance  or  recovery  of  duty  with  interest  operates  as  an  absolute 
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waiver  of  penalties  (31  &  32  Vict.  c.  124,  s.  9).  On  the  production  of  the 
account,  the  Commissioners  may  require  the  persons  accounting  to  verify 
the  account  by  production  of  books  and  documents  (16  &  17  Vict.  c.  51, 
s.  49).  Sec.  50  provides  that  the  accountable  person  may,  upon  giving 
written  notice  within  twenty-one  days  after  the  date  of  the  assessment, 
appeal  to  the  Court  of  Exchequer,  or,  where  the  duty  does  not  exceed 
£50,  to  the  Sheriff  Court. 

(36)  Proof  OF  Payment. — The  stamped  receipt  for  the  duty  granted 
by  the  Commissioners  is  the  proper  evidence  of  payment  (s.  51  ;  see 
Earl  Howe,  L.  E.  2  Ch.  App.  155).  The  Commissioners  shall  deliver  a 
certificate  of  payment  to  any  person  interested  in  the  property  affected 
by  duty,  on  an  application  for  any  reasonable  purpose  approved  by 
them  (s.  51). 

(37)  The  Method  of  Recovery  is  regulated  in  Scotland  by  the 
Court  of  Exchequer  Act,  1856  (19  &  20  Vict.  c.  56).  See  also  54  &  55 
Vict.  c.  38,  s.  2,  which  provides  for  the  recovery  of  money  received  for 
payment  of  duty,  and  not  appropriated  thereto. 

(38)  Return  of  Duty  Overpaid. — In  estimating  the  value  of  a 
succession,  no  allowance  is  made  for  a  contingent  incumbrance.  Where, 
however,  it  takes  effect  as  an  actual  burden  on  the  successor's  interest, 
he  shall  be  entitled  to  a  return  of  a  proportionate  amount  of  duty  (s.  35). 
Nor  is  allowance  given  in  respect  of  any  contingency  upon  the  happening 
of  which  the  property  may  pass  to  some  person  other  than  the  present 
successor.  But,  on  the  happening  of  the  contingency,  he  shall  be  entitled 
to  a  return  of  the  duty  paid  by  him  in  excess  of  that  payable  in  respect 
of  the  actual  duration  or  extent  of  his  interest  (s.  36).  Whenever  it 
shall  be  proved  to  the  satisfaction  of  the  Commissioners  that  duty,  not 
due,  was  paid  by  mistake,  or  in  respect  of  property  which  the  successor 
cannot  recover,  or  from  which  he  has  been  evicted  by  any  superior  title, 
or  that  for  any  other  reason  it  ought  to  be  refunded  {e.g.  where  duty  has 
been  received  in  advance  under  sec.  40  (see  (39)  infra),  and  the 
successor,  entitled  merely  for  life,  dies  before  all  the  instalments  would 
have  become  due),  it  shall  be  refunded  (s.  37). 

(39)  Receiving  Duty  IN  Advance  ;  Discount. — The  Commissioners 
may  receive  the  duty  tendered  in  advance,  and  allow  discount  thereon  at  three 
Ijer  cent.,  as  directed  by  the  Treasury  (s.  40;  and  51  Vict.  c.  8,  s.  22.  See 
also  (30)  above). 

(40)  Compounding  and  Commuting  the  Duty  and  Enlarging  the 
Time  for  Pa  yment. — The  Commissioners  may  compound  the  duty  on  such 
terms  as  they  think  fit,  when  the  value  of  the  succession  is  not  ascertainable 
under  any  of  the  preceding  directions,  or  where  the  matter  is  so  complicated 
as  to  render  such  a  course  advisable.  They  may  also,  in  special  cases, 
where  they  deem  it  expedient,  enlarge  the  time  for  the  payment  of  the 
duty  (s.  39). 

Sec.  41  provides  that  upon  the  application  of  any  person  entitled 
to  a  succession  in  expectancy,  the  Commissioners  may  commute  the  duty 
presumptively  payable.  Sec.  11  of  43  Vict.  c.  14  makes  similar 
provision  in  respect  of  any  interest  in  expectancy  upon  the  determination 
of  a  life  or  other  temporary  interest  in  possession  in  personal  property 
comprised  in  a  succession,  where  the  duty  (if  any)  payable  upon  the  life 
or  temporary  interest  shall  have  been  satisfied,  upon  application  by  the 
executor  or  trustee  or  other  accountable  person. 

In  the  case  of  timber  (see  (33)  {a)  siqyra),  tlie  successor  may  commute 
the  duty  on  delivering  to  the  Commissioners  an  estimate  to  be  approved 
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by  them  of  the  net  money  obtainable  by  him  from  sales  of  timber,  etc., 
as  may,  in  a  prudent  course  of  management,  be  felled  by  him  during  his 

life  (s.  23). 

(41)  Avoidance  of  Administration. — Observe  that  sec.  32  applies 
sec.  23  of  the  Act  36  Geo.  iii.  c.  52,  only  to  successions  in  personal 
property.  It  appears  that  where  a  special  legatee  or  heir  of  provision 
declines  the  bequest  or  provision,  or  consents  to  a  decree  of  reduction  as 
regards  his  interest,  the  rate  of  duty  will  be  determined  by  the  relationship 
to  the  predecessor  of  the  person  actually  taking  in  consequence  of  s\ich 
declinature  or  consent.  But  it  is  otherwise  where  the  legatee  or  heir 
assigns  his  bequest  or  provision,  the  instrument  under  which  he  takes 
standing  unchallenged  {Lord  Advocate  v.  Gordon,  1895,  22  E.  639 ;  cf.  Lord 
Advocate  v.  FrccUetons  Judicial  Factor,  1894,  21  E.  743 ;  see  (16)  and 
(27)  siqyra). 

(42)  Passing  A  ccounts. — All  succession  duties  must  be  paid  personally, 
or  by  an  agent,  at  the  Legacy  and  Succession  Duty  Office  in  Edinburgh,  or 
to  a"^stamp  distributor  in  the  country.  Executors,  trustees,  or  their  agents 
will  be  supplied  with  the  necessary  forms  on  application  to  the  local  official. 

[See  Hanson,  X'caiA  Duties,  4th  ed.,  1897;  Trevor,  Taxes  on  Succession, 
4th  ed.,  1881 ;  Norman,  Digest  of  Death  Duties,  1892 ;  Dowell,  History  of 
Taxation  and  Taxes  in  England,  2nd.  ed.,  1895.  See  also  Estate  Duty 
UNDER  52  Vict.  c.  7.] 


Leg'al. — See  Adjudication. 

Legitim. — Legitim  {legitijiia  jwrtio),  bairns  jMrt  of  gear,  is  a  right 
of  succession  to  a  share  of  the  free  moveable  estate  of  their  father,  or  of 
their  mother,  which  vests  ipso  jure  in  the  children  on  the  parent's  death. 
The  share  extends  to  one-third  of  the  whole  free  moveable  estate  of  the 
first  deceasing  parent,  and  to  one-half  of  the  whole  free  moveable  estate  of 
the  last  deceasing  parent.  In  other  words,  if,  e.g.,  the  father  be  survived  by 
a  widow  and  children,  his  moveable  estate  is  divided  into  three  equal  parts, 
whereof  one  vests  in  the  widow  by  virtue  of  Jus  mucTAi  (q.v.);  one  vests 
in  the  children  as  legitirn ;  the  remaining  third  being  Dead's  Taut  (q.v.),  of 
wliicli  last  he  may  dispose  by  will.  If,  on  the  other  hand,  a  father  is  sur- 
vived by  children  only,  his  moveable  estate  is  divided  into  two  parts,  one 
of  which  is  legitim,  and  the  other  dead's  jjart. 

Previous  to  the  passing  of  the  Married  Women's  Property  Act,  1881 
(44  &  45  Vict.  c.  21),  legitim  was  claimable  only  from  the  father's  estate; 
but  sec.  7  of  that  Act  gives  children  an  equal  right  in  the  case  of  the  estate 
(if  tlieir  mother,  and  provides  that  "  after  the  passing  of  the  Act  the  chil- 
dren of  any  woman  who  may  die  domiciled  in  Scotland  shall  liave  the  same 
right  of  legitim  in  regard  to  her  moveal)le  estate  which  they  have  according 
to  tlie  law  and  practice  of  Scotland  in  regard  to  the  moveable  estate  of  their 
deceased  father,  sul)ject  always  to  the  same  rules  of  law  in  relation  to  tlio 
cliaracter  and  extent  of  the  said  riglit,  and  to  the  exclusion,  discharge,  or 
satisfaction  thereof,  as  the  case  may  be." 

Tlic  riglit  vests  in  the  children  by  their  survivance  of  tli<'  ]'arent ;  and 
the  parent  can  neither  deprive  them  of  it  nor  even  apportion  it  among 
them  against  the  equal  distrilmtion  which  the  law  enjoins  (Mw/c/M,  1882, 
9  E.  982,  Ld.  Young,  at  p.  994). 

All  children  of  the  same  ])areiit,  ullliough  they  be  by  dillereuL  marriages, 
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share  equally  in  legitim  {Chapman,  1631,  Mor.  8163  ;  Henderson,  1634,  Mor. 
8164).  A  posthumous  child  is  entitled  to  legitim  {Jcrvey,  1762,  Mor.  8170). 
The  issue  of  a  child  who  has  predeceased  the  parent  are  not  entitled,  there 
being  no  representation  in  legitim  (Bankt.  iii.  8.  24 ;  Stair,  iii.  8.  44 ;  Ersk. 
Prin.  iii.  9.  8  ;  Eraser,  H.  &  W.  ii.  995).  The  claims  of  children  who  survive 
the  parent  pass  to  their  executors,  although  not  claimed  by  them  during 
their  lives  (Stair,  iii.  8.  50 ;  Bankt.  iii.  8.  40 ;  M'Murray,  1852,  14  L>.  1048). 
By  EoRiSFAMiLiATiox  {q.v.)  the  share  of  legitim  accrues  to  the  other  children. 
If  there  be  one  child,  legitim  is  due  although  that  child  is  heir  {Hoicden, 
1821,  1  S.  14). 

The  fund  from  which  legitim  is  payable  is  the  whole  moveable  estate  of 
which  the  parent  was  possessed  at  the  time  of  his  death.  Policies  of  insur- 
ance "  current  at  death,  and  kept  up  by  the  payment  of  the  premiums,  form 
part  of  the  moveable  estate  of  the  deceased  person  by  whom  they  have  been 
effected  "  {Chalmers  Trs.,  1882,  9  E.  743).  Succession  to  which  the  parent 
was  entitled  at  the  time  of  his  death  is  included.  So  also  are  mortgages 
over  lands  in  England  {Montcith,  ut  supra).  (See  further,  as  to  what  is 
included,  article  on  Jus  relict^e  ;  also  Dawson's  Trs.,  1896,  23  E.  1006.) 

The  estate  subject  to  the  claim  of  legitim  is  the  free  moveable  estate  of 
the  parent  to  be  ascertained  at  the  date  of  his  death  {M'Murray,  1852,  14 
D.  1048).  The  moveable  debts  are  deducted  before  the  legitim  is  computed 
(1  Bell,  Com.,  7th  ed.,  678 ;  Johnston,  1829,  7  S.  226),  and  amongst  such 
debts  are  included  provisions  to  spouse  and  children  by  antenuptial  contract 
(Stair,  i.  5.  6;  Ersk.  iii.  9.  22;  M'Laren,  Wills,  i.  126;  Bell,  Prin.  s.  1584). 
The  executor  is  not  entitled  to  debit  the  legitim  with  a  share  of  losses 
arising  from  improper  investments,  or  from  the  default  of  a  factor  {Earl  of 
Dalhousic,  1868,  6  M.  659;  M'Laren,  Wills,  i.  125).  On  the  other  hand, 
legitim,  being  a  debt  to  be  measured  by  the  amount  of  the  fund  at  the 
father's  death,  does  not  infer  a  right  to  participate  in  the  profits  realised  by 
the  application  of  the  fund  after  the  parent's  death  {M' Murray,  ^d  supra ; 
Minto,  1833,  11  S.  632;  but  see  Boss,  1843,  5  D.  483,  where  a  widow  con- 
sented to  the  employment  of  the  funds  from  which  her  Jus  relictca  was 
payable,  and  was  held  entitled  to  the  profits  on  her  share).  Where,  how- 
ever, from  any  cause  payment  of  legitim  is  postponed,  interest  thereon  is  due 
from  the  date  of  the  parent's  dea,th {Minto,  nt supra;  Hardic,  1823,2  S.  213). 

The  amount  of  the  fund  from  which  legitim  is  payable  may  be  diminished 
by  any  deed  inter  vivos  of  the  parent  alienating  his  moveable  estate  {Agneiv, 
1775,  Mor.  8210;  M'Laren,  Wills,  etc.,  i.  128),  provided  such  deed  is  not  a 
simulate  transaction,  fraudulently  contrived  for  the  purpose  of  disappointing 
the  right  of  the  children,  without  touching  the  father's  own  riglit  during  his 
lifetime  {Hog,  1800,  Mor.  App.  "Legitim,"  3,  4  Pat.  581;  3Iillic,  1803, 
Mor.  8215;  affd.  5  Pat.  160;  Nwolsons  Assignee,  1841,  3  D.  675;  Stair,  iii. 
4.  24).  The  real  question  is  not  what  was  done  in  form,  but  what  was 
intended  in  substance ;  the  mere  form  must  yield  to  the  actual  purpose 
(per  Ld.  J.-C.  Moncreiff'  in  Buchanan,  1876,  3  E.  556,  at  559).  Legitim 
cannot  be  diminished  or  defeated  by  a  mortis  cccusd  deed  (Ersk.  iii.  9.  16 ; 
Laivrie,  1816,  Hume,  291;  see  Andreivs,  1836,  14  S.  589).  An  important 
point  as  to  a  parent's  power  to  withdraw  part  of  his  estate  from  the  legitim 
fund,  has  been  raised  but  not  decided — reduction  on  the  ground  of  death- 
bed has  been  abolished  by  the  Act  34  &  35  Vict.  c.  81,  in  so  far  as  relates 
to  "  deeds,  instruments,  or  writings,"  but  the  question  has  been  raised  {Hay, 
1890,  18  E.  244)  as  to  whetlier  this  ground  of  redaction  has  been  taken 
away  also  with  respect  to  gifts  made  without  writing.  "  Should  such  a 
case  arise  for  consideration,  we  shall  have  to  consider  whether  tlie  enacting 
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words  can  receive  aid  from  the  preamble  ('it  is  expedient  to  abolish 
all  challenges  and  reductions  in  Scotland  ex  cajnte  ledi '),  or  whetlier  they 
must  be  taken  as  they  stand"  (Ld.  M'Laren  in  Hay,  ut  supra,  at  p.  247). 

Discharge  and  Satisfaction. — The  right  to  claim  legitim  may  be  extin- 
guished either  by  discharge  or  by  satisfaction.  The  riglit  is  disch cm/ed  when  it 
is  excluded  by  the  antenuptial  contract  of  the  parents,  expressly  or  by  a 
total  settlement  inconsistent  with  the  right  (Fisher's  Trs.,  1844,  7  D.  129  • 
Maitland,  1843,  6  D.  244);  or  when  it  is  excluded  by  the  child's  own 
deed.  A  trustee  in  bankruptcy  w^as  held  entitled  to  reduce  a  discharo-e 
of  legitim  granted  by  a  bankrupt  during  his  father's  lifetime  {Ohers,  1897, 
24  E.  719).  The  legal  claim  is  satisfied  when  a  testamentary  provision  is 
given  and  accepted  in  place  of  it,  the  renunciation  of  the  legal  claim  beincr 
made  a  condition  of  the  gift.  In  this  case  the  child  has  the  right  of  election 
between  the  legal  right  and  the  conventional  provision.     As  to  election  and 


[Stair,  iii.  8,  s.  44;  Bankt.  iii.  8.  1  etscr[.]  Ersk.  iii.  lb  ct  seq.;  Ersk. 
Prin.,  19th  ed.,  511 ;  Bell,  Frin.  ss.  1582  et  seq. ;  Eraser,  K  &  IV.  ii.  993 ; 
M'Laren,  JVills,  etc.,  i.  123;  Murray,  Fo-op.  of  Married  Fersons,  32,  74,  136.] 

See  Collation;  Electiox  ;  Eorisfamiliation ;  Heieship  Moveables; 
Heritable  and  Moveable;  Communio  bonorum;  Jus  relict.-e;  Dead's 
Part  ;  Legitima  portio. 

Leg'itima  portio. — The  Eomau  law  imposed  on  testators  the 
duty  of  providing  for  certain  persons,  under  a  penalty  of  having  their  entire 
testamentary  disposition  made  void.  The  persons  who  had  a  legal  right  to 
a  2^orfw  legitima  in  the  estate  of  a  testator  were  his  descendants  and 
ascendants,  as  well  as  his  brothers  and  sisters  of  the  full  blood  and  con- 
sanguinean,  but  not  uterine.  Brothers  and  sisters,  however,  were  entitled 
to  claim  only  when  a  persona  twyis  was  preferred  to  tliem  in  the  will. 
Further,  no  person  coukl,  in  any  case,  claim  unless  he  would  have  had  an 
actual  right  of  succession  if  the  deceased  had  died  intestate. 

A  person  who  was  entitled  to  a  legitima  j^ortio  could,  if  he  had  been 
passed  over  or  disinherited  by  the  testator,  maintain  a  querela  inofficiosi 
testamenti,  a  complaint  which  was  based  on  the  fiction  that  the  testator  was 
non  same  mentis,  and  therefore  had  no  capacity  to  make  the  will.  The 
querela  was  tried  before  the  Centumviial  Court,  so  long  as  tliat  Court 
existed  {V\my,Ep.  v.  1).  If  the  testament  was  declared  to  be  ino//iciosum,  it 
was  rescinded  to  the  extent  of  allowing  the  complainer  to  succeed  to  his 
intestate  share ;  for  the  rest,  the  provisions  of  the  will  remained  in  force. 
Originally  the  querela  coukl  be  brouglit  whenever  the  claimant  had  received 
from  the  testator  less  than  his  legal  share.  But,  by  the  law  of  -Justinian,  if 
any  portion,  however  small,  was  left  by  the  will  to  the  complaining  party, 
he  could  not  maintain  a  querela  inofficiosi  testamenti]  his  remedy  was  to 
bring  an  actio  ad  supplendam  legitimam. 

The  legitima  portio  which  a  claimant  could  demand  was  one-fourth  of 
what  he  would  have  got  if  the  testator  had  died  intestate  (Dig.  5.  2.  8.  8). 
Justinian  subsequently  enacted  that  if  a  man  had  less  than  five  children,  he 
must  leave  them  together,  in  equal  sliares,  at  least  one-tliird  of  the  inherit- 
ance; if  five  or  more,  at  least  one-half.  The  Irgitima  po7iio  might  be  given 
by  the  testator  in  his  will  by  appointing  the  person  entitled  to  it  heir,  legatee, 
or  fideicommissarius  ;  but  gifts  made  by  the  testator  during  his  lifetime  were 
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not  counted  as  part  of  the  imrtio  legitima,  unless  made  mortis  causd,  or 
2)ro}itcr  nnptias,  or  by  way  of  dos  {Cod.  3.  28.  29).  Moreover,  the  fourth 
must  be  given  free  of  all  charges  and  limitations,  and  it  must  not  be 
encumbered  with  conditions,  or  restrictions  as  to  time  (dies),  or  as  to  the 
purpose  (modus)  for  which  it  is  to  be  used.  Originally  the  gift,  if  it  was 
limited  in  this  way,  was  inoperative  ;  but  in  Justinian's  time  all  such  limita- 
tions are  simply  pro  nan  scriptis.  The  querela  must  be  brought  within  five 
years  from  the  date  of  the  testator's  death,  and  is  not  transmissible  to  the 
complainer's  heirs. 

Justinian,  in  the  115th  Novel,  effected  a  fusion  between  the  law 
regulating  the  legitima  portio  and  the  law  regulating  disinherison.  A 
testator  was  compelled  to  institute  as  heirs  such  of  his  descendants  or 
ascendants  as  would  be  entitled  to  succeed  him  on  intestacy.  Disinherison 
was  allowed  only  on  certain  definite  grounds  specified  in  the  statute,  and 
the  testator,  in  the  event  of  his  exercising  the  right  to  disinherit,  must 
declare  in  his  will  the  particular  statutory  ground  of  disinherison  on  which 
he  had  proceeded. 

The  Roman  law  doctrine  of  leg  it  iin  a  portio  has  been  adopted  in  Scots  law 
under  the  name  of  legitim.  Formerly  it  was  generally  held  that  the  Scots 
law  doctrine  of  legitim  was  borrowed  directly  from  the  Corpus  Juris,  and 
came  into  Scotland  at  some  time  prior  to  the  Reformation.  In  the  reported 
cases  of  the  seventeenth  and  eighteenth  centuries,  and  in  most  text 
books,  the  doctrine  is  directly  traced  to  a  Roman  origin.  At  the  same  time 
the  notion  of  the  Jus  relicta'.,  which  is  closely  bound  up  with  the  Scots  law 
of  legitim,  was  wholly  unknown  to  the  Romans,  and  there  are  marked  dis- 
similarities on  other  points  between  the  two  systems  in  this  department  of 
law.  The  suggestion  has,  accordingly,  been  recently  made  that  the  doctrine 
of  legitim  was  introduced  into  Scotland,  not  from  Rome,  but  from  England. 
By  the  old  customary  law  of  England  a  testator  who  was  survived  by  wife 
and  children  had  his  power  of  bequest  restricted  to  one-third  of  his  per- 
sonalty, his  widow  having  a  right  to  one-third  of  his  estate,  and  his  children 
to  the  remaining  third  (Glanville,  1.  2,  c.  5  ;  Blackstone,  Com.  ii.  443).  The 
right  on  the  part  of  the  widow  and  children  to  such  a  rationabilis  p)ars,  as  it 
was  called,  ultimately  died  out  in  England,  though  it  lingered  in  many  parts 
of  the  country  till  the  seventeenth  century,  and  in  some  districts  was  got 
rid  of  only  by  passing  Statutes  prohibiting  the  custom.  The  suggestion  is 
that  the  rule  of  the  ratiojiahilis  jyars  was  copied  from  Glanville  into  the 
Begiam  Majestatem,  and  that  the  Scottish  doctrine  was  virtually  the  same 
as  that  of  England  down  to  the  time  of  the  Reformation.  The  doctrine  did 
not  fall  into  desuetude  in  Scotland  after  the  Reformation,  as  it  did  in 
England,  because  it  was  attributed  to  the  Roman  principle  oi p)ortio  legitima, 
and  throughout  the  sixteenth  and  seventeenth  centuries  was  supported  by  the 
authority  of  the  Corpus  Juris.  On  this  subject,  see  Professor  Goudy  on  The 
Fate  of  Rovian  Law  North  and  South  of  the  Tweed,  1894,  Loudon.  On  the 
whole  subject,  see  Savigny,  System,  etc.,  vol.  ii.  p.  127  ;  Inst.  ii.  18  ;  Dig.  v.  2. 
Eor  Scots  law,  see  Legitim. 


Leg"  i  t  i  m  acy . — See  Bastard  ;  Legitimation. 


Legitimation. — Legitimation  in  Roman  Law. — In  the  time 
of  Justinian  Uteri  naturales,  children  not  begotten  in  jiistm  nuptice,  could  be 
subjected  to  their  father's  potestas  by  legitimation  in  three  ways:  (1) per 
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ohiationem  ciirice ;  (2)  per  rescriptitm  principis;  (o)  per  suhscqi'ens  matri- 
monium. 

Legitimation  j^cr  ohiationem  curicc,  by  the  father  making  tlie  son  a  dccurio 
in  a  provincial  town,  was  introduced  by  Theodosius  ii.  in  443  A.u.  The 
office  of  decurio,  though  honourable,  was  onerous  and  expensive,  and  legiti- 
mation was  really  a  bribe  to  induce  men  to  undertake  it.  A  natural 
daughter,  who  married  a  decurio,  was  also  legitimated  {Cod.  5.  27.  3.  4). 

Legitimation  ^^cr  rescriptum  principis,  by  declaration  of  the  emperor,  was 
first  introduced  by  Anastasius.  It  was  fordidden  by  later  emperors,  but 
Justinian  reintroduced  it  by  two  Novels,  74  and  89.  It  was  granted  upon 
the  requisition  of  the  father  in  certain  special  circumstances,  as,  for 
instance,  when  the  marriage  of  the  parents  was  no  longer  possible,  owing 
to  the  death  or  disappearance  of  the  woman,  and  the  man  had  no  legitimate 
children.  A  special  form  of  this  mode  of  legitimation  was  where  the 
emperor's  sanction  was  granted  to  a  provision  in  a  father's  testament 
that  his  natural  children  should  succeed  him  as  lawful  children  (Xov.  74 

Legitimation  per  suhsequens  matrimonium  had  its  origin  in  a  constitution 
of  Constantine.  The  original  enactment  has  not  come  down  to  us,  but  its 
tenor  is  given  in  a  law  of  the  Emperor  Zeno,  who  renewed  it.  It  enacted 
that  children  born  in  concubinage, — a  relation  recognised  by  social  customs 
and  not  regarded  with  censure, — whose  parents  might  have  been  lawfully 
married  at  the  time  of  the  birth  of  such  children,  should  be  legitimated  by 
the  subsequent  mariiage  of  the  parents,  provided  the  man  had  not  already 
children  by  a  lawful  wife.  Justinian  abolished  this  restriction,  enacting 
that  the  law  should  apply  whether  the  father  had  legitimate  children  or 
not.  The  children  so  legitimated  were  subjected  to  the  j^cttria  potestas,  and 
entitled  to  all  the  rights  of  lawful  children.  The  purpose  of  these  enact- 
ments seems  to  have  been  to  encourage  persons  living  in  concubinage  to 
contract  a  lawful  marriage. 

Legitimation  per  siibsequejis  matrimonium  was  strictly  confined  by 
Pioman  law  to  the  offspring  of  concubinage,  and  did  not  extend  to  bastards 
in  general.  Under  the  canon  law,  however,  the  privilege  of  legitimacy  was 
conferred  on  all  bastards,  when  their  parents  afterwards  married,  provided 
the  father  and  mother  were  capable  of  contracting  marriage  at  the  date  of 
the  child's  conception. 

Legitimation  in  Scots  Law. — The  law  of  Scotland  has  followed  the 
rule  of  the  canon  law,  and  allows  the  legitimation  of  all  bastards  by  the 
subsequent  marriage  of  their  parents,  provided  they  were  not  the  oll'spring 
of  an  incestuous  or  adulterous  connection.  The  recognition  of  the  principle 
is  not,  as  has  been  supposed,  based  on  any  legal  fiction  ;  it  rests  simply  on 
grounds  of  justice  and  morality  (see  opinions  in  Kerr,  1840,  2  D.  752 ;  also 
per  Ld.  Gillies  in  Rose,  1830,  4  W.  &  S.  80,  81).  Further,  the  legitimation 
of  previous  offspring  by  the  marriage  of  the  parents  is  the  result  solely  of 
law,  and  does  not  in  any  degree  depend  on  the  intentions  of  the  parents. 
To  be  available,  the  parties,  according  to  what  seems  the  better  opinion, 
must  have  been  under  no  legal  impediment  to  marry  at  the  date  of  the 
cliild's  procreation.  TIius  a  child  conceived  in  adultery  cannot  bo  legiti- 
mated, even  though  at  its  birth  the  parents  are  free  to  marry  (Hankt.  i. 
5.  54 ;  Ersk.  i.  6.  49).  This  is  also  the  rule  of  French  law  (Pothier,  Tr.  dit 
Mariarjc  Par.  5,  c.  2,  s.  415).  Several  authorities,  however,  lay  it  down 
that  the  time  to  be  looked  to,  in  determining  whether  legitimation  per 
suhsequens  matrimonivm  is  possible,  is,  not  the  date  of  the  child's  c()iu'ei)tion, 
but  the  date  of  the  child's  birth  (see  per  Lord  Chancellor  in  Munro,  18G0, 
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1  Eob.  492 ;  Fraser,  P.  &  C,  2nd  ed.,  p.  36.  This  view  finds  support  in 
Cod.  V.  27.  11).  In  Kerr,  1840,  2  D.  752,  it  was  held  by  a  narrow  majority 
of  the  judges  in  the  Court  of  Session,  after  an  elaborate  argument,  that 
the  marriage  of  either  of  the  parents  with  a  third  person,  after  the  birth  of 
a  natural  child,  formed  no  bar  to  the  legitimation  of  the  child  by  the  sub- 
sequent marriage  of  the  parents.  A  marriage,  in  order  to  effect  the 
legitimation  of  previous  issue,  need  not  be  a  public  or  regular  marriage. 
Thus  in  M'Adam  (1807,  Mor.  App.  "  Proof,"  No.  4  ;  affd.  1  Dow,  148)  an 
acknowledgment  by  the  man  of  the  woman  as  his  wife,  and  of  the  children 
as  his,  in  presence  of  the  domestic  servants,  was  found  to  be  sufficient ;  and 
in  Lauderdale  Peerage,  1885,  10  App.  Ca.  692,  legitimation  was  effected  by 
marriage  on  deathbed.  The  question  may  arise  as  to  whether  a  child  born 
of  a  woman  before  marriage  is  the  child  of  the  man  whom  she  has  subse- 
quently married.  In  such  a  case  a  proof  is  allowed  as  to  whether  the 
person  claiming  legitimation  is,  de  facto,  the  child  of  the  two  persons 
wliose  child  he  alleges  himself  to  be  {Innes,  1837,  2  S.  &  M'L.  444). 
The  French  law  gets  rid  of  the  necessity  for  such  inquiries  by  requiring — 
in  this  respect  differing  from  the  Eoman,  Canon,  and  Scots  law — that  the 
children  shall  be  recognised  by  the  married  persons  as  their  children,  before 
the  marriage  or  at  the  time  of  its  celebration.  After  the  marriage  any 
acknowledgment  or  recognition  of  the  children  is  unavailing  in  France. 

Legitimation  by  subsequent  marriage  confers  upon  the  bastard  the 
status  and  rights  of  a  lawful  child.  He  is  entitled  to  legitim,  and  succeeds 
under  a  destination  to  lawful  children  (Ersk.  i.  6.  52).  In  a  question  with 
the  children  born  of  the  bastard's  parents  in  lawful  wedlock,  the  child 
legitimated  by  subsequent  marriage  has  the  same  rights,  as  regards  succes- 
sion and  otherwise,  as  he  would  have  enjoyed  if  he  had  been  born  in  lawful 
marriage.  But  where  there  exists  lawful  issue  of  an  intermediate  marriage 
of  one  of  tlie  parents  with  a  third  person,  a  child  legitimated  by  the  later 
marriage  can  claim,  in  respect  of  priority  of  birth,  no  preference  which 
would  have  the  effect  of  prejudicing  the  rights  of  succession  of  the  children 
of  the  former  marriage  arising  at  their  birth.  In  other  words,  a  child  legiti- 
mated by  a  second  marriage  is  in  the  position  of  being  the  eldest  lawful 
child  of  the  second  marriage  (Bell,  Prin.  s.  1627 ;  Fraser,  P.  &  C,  2nd 
ed.,  p.  39).  The  weight  of  authority  seems  to  be  in  favour  of  the  view  that, 
although  a  child  legitimated  by  a  subsequent  marriage  should  die  before 
the  subsequent  marriage,  the  legitimation  operates  to  confer  on  the 
descendants  of  the  predeceasing  child  all  the  rights  which  would  belong  to 
the  descendants  of  one  lawfully  born  (Bell,  Prin.  s.  1267 ;  Bankt.  i.  5.  58. 
The  authorities  for  and  against  this  view  are  collected  in  Fraser,  P.  &  C, 
2nd  ed.,  pp.  40,  41). 

Legitimation  per  rescriphtm  principis  is  also  recognised  in  Scotland. 
After  the  fall  of  the  Eoman  Empire  the  Popes  exercised  this  prerogative  of 
the  Eoman  emperors.  The  general  opinion,  however,  seems  to  be  that  in 
Scotland  such  papal  legitimations  conferred  legitimacy  only  quoad  sjnritualia, 
so  as  to  enable  the  bastards  to  hold  office  in  the  Church,  and  not  quoad 
civilia,  so  as  to  give  them  rights  of  succession.  Even  before  the  Eeformation 
it  appears  that  rescripts  by  the  sovereign,  embodied  in  royal  letters  of 
leo-itimation,  were  issued  by  the  Scottish  kings.  This  species  of  legitimation 
is  strictly  limited  in  its  effects.  It  does  not  confer  on  the  legitimated  party 
an  active  right  of  succession  ah  intestato  to  any  of  his  relations  by  blood, 
nor  give  him  a  claim  for  legitim  with  the  other  lawful  children  of  his 
father.  By  granting  royal  letters  of  legitimation  the  sovereign  merely 
resigns  his  right  of  succession  to  the  bastard,  and  thereby  entitles  those 
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parties  who  would  have  been  the  bastard's  lieirs-at-law,  had  he  been  born 
in  hxwful  wedlock,  to  take  his  succession  (Stair,  iii.  3.  45 ;  Ersk.  iii.  10.  7 ; 
Bell,  Prill,  s.  2064 ;  Fraser,  Parent  and  Child,  2nd  ed.,  pp.  43,  44).  In  the 
older  law  bastards  did  not  have  testamentary  capacity,  so  that  letters  of 
legitimation  were  valuable  as  containing  a  clause  conferring  a  power  to  test. 
By  the  Statute  6  Will.  iv.  c.  22,  bastards  now  possess  testamentary  power 
without  being  legitimated. 

IxTERXATiONAL   Law. — Owing   to    the    differences   in   the    laws   of 
different  countries  in  the  matter  of  legitimation,  the  rules  of  private  inter- 
national law  on  the  subject  are  important.     In  determining  a  question  of 
legitimacy,  the  lex  domicilii  of  the  father  is  entitled  to  prevail.     The  Scots 
Courts  have  not  yet  had  before  them  a  case  in  which  the  child  was  born 
when  the  domicile  of  the  father  was  in  a  country  where  legitimation  per 
suhscquens  matrimonium  is  not  sanctioned,  while   the   marriage   with   the 
mother  took  place  when  the  domicile  of  the  father  was  in  a  country  where 
such  legitimation  is  recognised.     In  Munro  (1837,  16  S.  18 ;  affd.  1840,  1 
Eob.  492,  7  CI.  &  Fin.  842)  the  view  was  expressed  that  in  such  a  case  the 
law  of  the  domicile  at  the  time  of  the  mariiage  must  rule.     On  the  other 
hand,  in  a  later  case  {Udny,  1866,  5  M.  164;'  affd.  1868,  7  M.  (H.  L.)  89), 
Ld.  Hatherley  laid  it  down  that  the  law  of  the  country  in  which  the  father 
was  domiciled  at  the  date  of  the  birth  of  tlie  child  determined  the  child's 
legitimacy    (cf.    Burge,   Com.   i.    104 ;    Savigny,   Priv.   International    Laio 
(Guthrie),  284  et  seq.).     In  England  it  is  now  settled  that,  in  the  case  of  a 
chanire  in  the  domicile  of  the  fatlier  between  the  dates  of  the  birth  of  the 
child  and  the  subsequent  marriage,  the  law  of  the  father's  domicile  at  both 
these  dates  must  recognise  le'^itimation  2Kr  suhftequens  matrimoiiium,  in  order 
to  confer  the  status  of  legitimacy  on  the  child  (in  re  Grove,  1888,  4  Cli.  i). 
(C.  A.)  216).     "The  domicile  at  birth  must  give  a  capacity  to  the  child  to 
be  made  legitimate,  but  then  the  domicile  at  the  time  of  the  marriage,  which 
gives  the  status,  must  be  a  domicile  in  a  country  which  attributes  to  marriage 
that  effect"  (per  Cotton,  L.  J.,  in  in  re  Grove,  1888,  40  Ch.  D.  (C.  A.)  216, 
at  233).     Thus  in  England,  if  the  law  of  the  father's  domicile  at  the  time  of 
the  child's  birth  does  not  allow  legitimation  per  subsequens  matrimonium, 
the  child's  bastardy  is  indelible  (in  re  Wright's  Trusts,  1856,  2  Kay  &  J.  595, 
25  L.  J.  Ch.  621 ;  Shcdden,  1849,  11  D.  1333 ;  1854,  1   :\racq.  535).     The 
domicile  of  the  mother  has  no  effect  in   determining  whether  subsequent 
marriage  avails  to  make  a  child  legitimate  (Munro,  1838,  16  S.  18 ;  alfd.  1 
liob,  492).     It  is  equally  immaterial  for  this  purpose  to  inquire  either  into 
the  place  of  the  child's  birth  {in  re    Wright's   Trusts,  1856,  2  Kay  &  J.  595, 
tide  per  Page  Wood,  V.C,  at  614),  or  into  the  place  where  the  marriage  was 
celebrated  (Munro,  1838,  16  S.  18 ;  atfd.  1  Bob.  492).     Thus  although  both 
the  birth  and  the  subsequent  marriage  take  place  in  Scotland,  yet,  if  the 
father's  domicile  is  English,  legitimation  does  not  follow  (Rose,  1830,  4  W. 
&  S.  289);  and,  on  the  other  imnd,  although  both  the  birth  and  the  sub- 
sequent  marriage  take   place   in   England,  yet,  if  the  father's  domicile  is 
Scotch,  legitimation  follows  (MDonald,  1840,  1  Eob.  475;  1852,  14  D.  525; 
Aikman,   1861,   3  Macq.  854).     In   Scotland  a  person  legitimated   by  the 
subsequent  marriage  of  his  pansnts  is  allowed  to  inherit  heritable  ])roperty ; 
but  a  person  born  out  of  lawful  wedlock,  even  though  he  has  attained  tlie 
status  of  legitimacy,  cannot  be  heir  to  English  real  estate,  for  the  descent  to 
real  estate  is  regulated  by  the  lex  rei  sitK  (Bir/ whistle,  1835,  2  CI.  &  Fin.  571) ; 
nor  can  he  transmit  a  right  to  land  to  his  father  or  to  collateral   relations 
(/v;  Don's  Estate,  1857,  4  iJrew.  194).     As  a  rule,  the  status  of  legitimacy, 
when  once  established  by  ihalex  domicilii,  is  recognised  by  other  countries; 
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but  if  the  legitimacy  is  derived  from  a  foreign  marriage  which  is  incestuous 
in  the  view  of  Scots  law,  the  status  of  legitimacy  will  not  be  recognised  in 
Scotland  {Fcnton,  1859,  3  Macq.  497). 

[Stair,  iii.  3.  45 ;  Ersk.  i.  6.  52,  iii.  10.  7  ;  More,  Notes  to  Stair,  xxxii ; 
Bell,  Prin.  ss.  1627,  2064  ;  Eraser,  Parent  and  Child,  2nd  ed.,  chs.  ii.  and  iii. ; 
Savigoy,  Private  Intcrnationcd  Laio  (Guthrie),  284,  301,  308  ;  Story,  Conflict 
of  Laws,  s.  93 ;  Foote,  Private  Pnternational  Jurisprudence,  2nd  ed.,  pp.  62 
et  seq.;  Dicey,  Conflict  of  Laws,  pp.  497,  761.] 

See  Bastard;  Domicile;  Paeent  and  Child. 


Lcnocinium,  or  Connivance. 

A  husband  or  wife  who  is  pursuer  of  an  action  of  divorce  for  the  adultery 
of  the  other  spouse  is  barred  from  obtaining  decree  if  it  is  shown  that  he  or 
she  has  been  guilty  of  this  offence  in  relation  to  the  adultery  complained  of. 
It  ought  to  be  pleaded  on  record,  but  has  been  considered  when  not  so 
pleaded  {Munro,  1877,  4  E.  322  ;  see  English  cases  cited  by  Eraser,  H.  &  W, 
ii.  1193).  The  Lord  Advocate  may  enter  appearance,  and  tiie  Court  may 
direct  a  case  to  be  laid  before  him  in  order  that  he  may  determine  whether 
he  should  do  so  (Conjugal  Eights  Act,  1861'(?.i'.)  (24  &  25  Vict.  c.  86),  s.  8. 
See  Rcdston,  1881,  8  E.  371 ;  Paul,  1896,  4  "S.  L.  T.  No.  260).  In  Paid  a 
defence  of  condonation  was  withdrawn,  and  Ld.  Low  directed  the  papers  to 
be  laid  before  the  Lord  Advocate.  The  Lord  Advocate  decided  not  to  take 
any  action. 

Lcnocinium  in  its  primary  sense  means  the  making  of  gain  by  the 
prostitution  of  another,  and  a  husband  who  has  taken  profit  from  his  wife's 
adultery  cannot  divorce  her.  But  it  is  not  necessary  for  the  offence  of 
lenocininm  that  this  element  of  pecuniary  gain  should  be  present  {Mackenzie, 
1745,  Mor.  333  ;   Wemyss,  1866,  4  M.  660). 

In  the  leading  case  Ld.  J.-C.  Inglis  declined  to  define  lcnocinium,  but 
described  it  in  these  terms :  "  When  a  husband  is  accessory  to  the  crime  of 
adultery  by  his  wife,  or  is  participant  in  the  crime,  or  is  the  direct  occasion 
of  her  lapse  from  virtue,  he  will  be  obnoxious  to  the  plea  of  lcnocinium  " 
(Wemyss,  ut  siqjra,  at  Y).  Q62).  This  description  was  quoted  with  approval 
by  Ld.  Ormidale  in  Munro,  1877,  4  E,  at  p.  342.  In  the  same  case  Ld. 
Gifford  said  the  questions  were  :  "  Did  the  husband  by  his  own  conduct  cause 
or  conduce  to  his  wife's  guilt  ?  or.  Did  he  connive  at  or  consent  thereto  ? "  {ih. 
at  p.  344).  Other  descriptions  are,  an  "  attempt  to  corrupt  his  wife's  chastity, 
or  a  pandering  to  her  guilt"  (per  Ld.  Ormidale  in  Poncdd,  1  M.  at  p.  743); 
and  "  there  must  be  conduct  on  the  part  of  the  husband  which  makes  him  the 
pander  to  his  own  dishonour,  the  wilful  tempter  and  inciter  of  his  wife  to 
the  commission  of  adultery  "  (per  Ld.  Ardmillan,  ib.  at  p.  748). 

In  Wemyss,  Ld.  J.-C.  Inglis  said  the  Court  could  get  no  light  from 
English  cases  on  connivance.  "  The  plea  of  connivance  in  England  is 
founded  on  the  maxim  volenti  non  fit  injuria,  but  lcnocinium  in  our  law, 
as  in  the  canon  law,  is  not  founded  on  any  such  maxim "  {ut  supra,  at 
p.  661). 

But,  with  great  respect,  it  is  thought  that  this  distinction  is  not 
borne  out  by  the  authorities.  Sanchez  expressly  says  the  rule  of  the 
canon  law  is  founded  on  this  maxim.  After  saying :  "  Dcinde,  quia  cum  vir 
codem  criminc  implicetur,2yerinde  est  ae  si  i2)se  sit  adulterii  reus" — a  reason  no 
longer  applicable  in  Scotland,  where  recrimination  is  not  a  defence — he  goes 
on :  "  Tandem,  quia  injuria  illata  viro  oh  achdterium  est  causa  et  fundamcntum 
divortii.     Quce  cessat  ipso  consentientc.     Nam  scieriti  et  volenti  non  jit  injuria  " 
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{De  Sando  Matrimonio,  x.  5.  4 ;  see  also  x.  5.  5  and  x.  12.  52  ;  and,  to  the  same 
effect,  Freisen,  Gcscldchtc  ilcs  Canonisclicii  Uhcrcchts,  p.  836  ad  init.).  The 
bar  is  now  statutory  in  England,  relief  not  being  granted  where  it 
is  found  that  the  petitioner  has  been  "accessory  to  or  conniving  at  the 
adultery  "  (Matrimonial  Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  30).  But 
this  was  merely  declaratory,  and  the  rules  of  the  old  Consistorial  Court  are 
followed  in  deteraiining  what  amounts  to  being  "accessory  to  or  conniving 
at  the  adultery."  These  rules,  like  those  laid  down  in  Scotland,  are  based 
on  the  canon  law  {Phillips,  18-40,  4  Notes  of  Cases,  at  p.  524;  Pollock  and 
Maitland,  Hid.  of  English  Law,  ii.  366  ad  init.).  The  Scots  authorities  on 
Icnocinium  are  meagre,  and  in  none  of  them  is  it  said  that  the  principle  of 
the  canon  law  has  been  rejected.  There  is  a  presumption  that  the  Scots 
law  on  this  point  is  the  same  as  the  English,  both  being  founded  on  the 
canon  law  (see  Collins,  1884,  11  E.  H.  L.  at  p.  23,  per  Ld.  l^ackburn). 
Eemarks  by  writers  who  are  treating  of  adultery  as  a  crime  must  be  applied 
with  caution,  divorce  being  a  remedy  granted  to  an  innocent  spouse,  and  not 
primarily  a  penalty  imposed  on  a  guilty  one.  In  England,  connivance  has 
been  defined  as  a  "  willing  consent  to  the  act "  {Harris,  1862,  31  L.  J.  V.  &  M. 
at  p.  72,  per  Sir  C.  Cresswell ;  and  see  Moorsom,  1793,  3  Hag.  Ec.  107; 
Rogers,  1830,  ih.  59 ;  Tiiiimings,  1792,  ib.  81).  It  is  more  than  mere 
negligence,  and  the  Court  will  overlook  great  in)prudence  on  the  part  of  the 
husband  if  not  satisfied  that  there  was  any  corrupt  intention  on  his  part, 
or  that  his  conduct  was  the  direct  occasion  of  his  wife's  adultery  {Glryinic, 
1862,  32  L.  J.  P.  &  M.  17  ;  FhUlips,  1844,  1  Rob.  E.  144 ;  alfd.  1846, 4  Notes 
of  Cases,  523;  Rix,  1777,  3  Haq.  Ec.  74;  GUpin,  1804,  3  Hag.  Ec.  150; 
Stone,  1844,  1  Rob.  E.  99  ;  6^^>j;5,^1863,  32  L.  J.  P.  &  M.  78).  In  one  case 
a  husband  who  had  virtually  consented  to  his  wife's  adultery  was  held  not 
barred  because  his  consent  was  against  his  will  {Marris,  ut  supra). 

Strong  evidence  is  needed  to  support  tlie  plea,  which  is  one  much  more 
often  taken  than  sustained  {PhiUips,  1844,  1  Rob.  E.  144).  In  some  of  the 
cases  where  it  has  been  sustained  there  has  been  an  active  conspiracy  to 
procure  the  adultery  {Allen,  1859,  30  L.  J.  P.  &  M.  2  ;  Piclcen,  1854,  34 
L.  J.  P.  &  M.  22 ;  Goiver,  1872,  L.  R.  2  P.  &  D.  428  ;  not  however,  in 
Timmings,  ut  supra ;  Lovering,  1792,  3  Hag.  Ec.  85).  Taking  a  wife  to  a 
brothel  is  not  lenocinium,  unless  it  is  done  to  tempt  her  to  commit  adultery 
{Donald,  1863,  1  M.  741;  Wemyss,  nt  supra).  But  a  husl)and  was  held 
barred  from  divorce  who,  having  married  a  prostitute,  deserted  her  without 
supplying  her  with  means  of  support,  and  recommended  her  to  return  to  her 
former  niode  of  life  {Marshall,  1881,  8  R.  702).  It  rather  seems  that  tliis  is 
the  only  reported  case  in  Scotland  in  which  the  plea  has  been  sustained. 
But  such  a  recommendation  is  not  lenocinium  unless  meant  to  be  acted  upon, 
and  so  understood  {Hunter,  1883,  11  R.  359).  It  is  not  lenocinium  to  watch 
a  wife  whose  infidelity  is  suspected  {M'Intosh,  1862,  20  S.  L.  R.  117). 
Desertion  is  not  coiniivance  {Donald,  nt  supra).  It  lias  been  said  in  England 
that  a  husband  who  has  once  connived  at  an  act  of  adultery  is  barred  from 
founding  on  a  subserpient  act  either  with  the  same  or  another  paramour 
{Lovering,  1792,  3  Hag.  Ecc.  85 ;  Gipps,  ut  supra).  This,  however,  scenes  a 
matter  of  circumstances  (see  Eraser,  H.  &  IV.  ii.  1191;  Hodges,  1795,  3 
Hag.  Ecc.  118;  Lingers,  1830,  3  Hag.  Ecc.  at  p.  72  ;  Stone,  1844,  :5  Notes  of 
Cases,  278).  Connivance  may  be  pleaded  against  the  wife,  but  will  be  even 
less  readily  sustained  than  against  the  husband  {Turton,  1830,  W  Hag.  Ecc. 
338;  Anffle,  1848,  12  Jur.  .525;  Dance,  in  note  to  Bcehy,  1799,  1  Hag.  Ecc. 
794;  Palmer,  1859,  29  L.  J.  Mat.  27).  In  the  last  case  it  was  sustained, 
but  the  facts  were  very  special.     It  was  pleaded  against  the  wife  in  Scotland 
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iu  a  recent  case,  but  was  not  sustained  {Glasgow,  1  Xov.  1895,  Ld,  Kin- 
cairney,  N.  E.). 

For  connivance  implied  from  long  delay  to  raise  the  action,  see  Condona- 
tion. 

[See  Bankt.  i.  5.  129 ;  Sir.  Gr.  Mackenzie,  Crim.  Law,  voce  "  Adultery," 
s.  6;  Eraser,^.  &  W.  ii.  1184-1194;  Voet,  24.  2.  5,  and 48.  5.  21;  Sanchez, 
X.  5.  4,  and  x.  12.  52;  Freisen,  Geschichte  dcs  Canonischcn  Ehcrcclits,  835; 
Walton,  II.  &  W.  51 ;  Bishop,  Marriage  and  Divorce,  ii.  s.  203 ;  Browne  and 
Powles  on  Divorce,  60 ;  Dixon  on  Divorce,  100.] 

See  Divorce. 


LaBSio  c norm  is. — See  L.esio  ultra  dimidium. 

Lese  Majesty. — See  Leasing-Making. 

Letter  of  Attorney. — See  Power  of  Attorney. 


Letter  of  Guarantee  to  a  Bank.— Such  guarantees  are 
distinguished  as  those  applicable  (1)  to  a  past  advance;  (2)  to  operations  on 
a  current  account,  limited  as  against  the  guarantor  to  a  certain  specified 
sum,  or  without  any  such  limit ;  (3)  to  any  ultimate  balance  that  may 
become  due  on  a  course  of  dealings ;  and  (4)  to  discounts.  The  following 
are  forms  of  guarantees  usually  adopted : — 

I.  Form  of  Guarantee  with  ^ro  Pecuniary  Limit.    This  form  may  be  adapted  to  a 
case  whei'c  the  guarantor's  liability  is  to  be  limited  to  a  certain  specified  s\mi. 

To  the  Bank. 

Gentlemen, — We  hereby  jointly  and  severally  guarantee  you  due  payment 

of  any  advances  made,  and  which  may  hereafter  be  made,  to  ,  whether  by  way 

of  overdrafts  or  by  bills,  promissory  notes,  cash  orders,  or  other  obligations  discounted 
and  held,  or  to  be  discounted  and  held,  by  you,  and  we  dispense  with  any  necessity  for 
intimation  being  made  to  us  of  the  dishonour  of  any  or  all  said  bills,  promissory  notes, 
cash  orders,  or  other  obligations,  and  declare  that  the  claim  under  this  guarantee  shall 
be  sufficiently  ascertained  by  an  account  made  out  from  the  books  of  the  bank,  and 
certified  by  the  accountant  or  other  officer  thereof,  and  the  balance  aj^pearing  due 
thereon  shall  be  exigible  from  us  at  any  time  upon  a  demand  being  made  therefor,  and 
without  the  necessity  of  enforcing  payment  from  the  parties  to  said  bills,  promissory 
notes,  cash  orders,  or  other  obligations  :  declaring,  however,  that  it  shall  be  in  the  power 
of  you,  the  said  bank,  at  your  own  discretion,  and  without  consulting  us,  to  transact  or 
compromise  with,  or  give  time  to,  any  of  the  parties  on  bills,  promissory  notes,  cash 
orders,  or  other  obligations,  and  generally  to  transact  with  the  said  in  the 

same  manner  as  if  he  were  the  only  party  bound  or  liable,  without  thereby  imjsairing  or 
affecting  the  liability  of  us,  the  said  . — In  witness  whereof,  etc. 

This  form  is  taken  from  the  case  of  Young,  1889,  17  E.  at  p.  232. 

II.  Guarantee  for  Ultimate  Loss. 

To  the  Bank. 

You  having  agreed  to  give  certain  banking  accommodation,  I,  , 

guarantee  you  against  any  ultimate  loss  to  an  extent  not  exceeding  arising 

on  banking  transactions  with  you,  whether  in  resj)ect  of  advances  in  money, 

discounting  bills,  acceptances  for  or  on  account  of  ,  or  in  any  other  manner 

whatsoever,  you  being  always  entitled  to  make  calls  on  me  from  time  to  time  in  respect 
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of  such  loss  for  such  sums  as  you  may  fix  :  Aiul  I  further  declare  that  you  may  at  any 
time  or  times,  at  your  discretion,  grant  to  the  said  ,  or'to  any  drawers, 

accei^tors,  or  endorsers  of  bills  of  exchange  or  promissory  notes  received  by  you  from 
,  on  which  may  be  liable  to  you  any  time  or  other,  indulgence,  and 

compound  with  ,  or  such  drawers,  acceptors,  or  entlorsers,  without  discharging 

or  satisfying  my  liability.  This  guarantee  shall  be  without  prejudice  to  any  other 
securities  or  remedies  which  you  have  or  may  acquire  for  the  general  obligations  of  the 
said  :  declaring  that  this  guarantee  shall  subsist  and  be  binding  upon  me 

notwithstanding    any  change    in  the    constitution    or    partners    of    the   said   firm   of 
. — In  witness  whereof,  etc. 

This  form  is  taken  from  the  report  of  National  Bank,  1892,  19  R.  at  p.  886. 

III.  Guarantee  for  Discounts. 

To  the  Bank. 

Gentlemen, — I  (or  AVe)  hereby  (jointly  and  severally)  guarantee  you  due  payment  of 
all    bills   and    promissory  notes  which   you   may  now  or  hereafter  hold  binding  on 
,  the  amount  which  I  (or  We)  am  (or  are)  to  be  bound  to  pay  under  this 
guarantee  not  to  exceed  £  sterling  :  I  (or  We)  agree  that  you  shall  be  entitled 

to  make  calls  on  me  (or  us  or  any  of  us)  from  time  to  time  in  respect  of 
said  guarantee  for  such  sums  as  you  may  fix  :  And  I  (or  "We)  further  declare  that  you 
may  at  any  time  or  times,  at  your  discretion,  grant  to  the  said  ,  or  to  any 

drawers,  acceptors,  or  indorsers  of  bills  of  exchange  or  promissory  notes  received  by  you 
from  ,  or  on  which  may  be  liable  to  j'ou  any  time  or  other, 

indulgence,  and  compound  with  him,  or  with  the  said  drawers,  acceptors,  or  indorsers 
respectively,  without  discharging  or  satisfying  the  liability  of  me  (or  us  or  any  of  us), 
and  that  this  guarantee  shall  apply  to  and  secure  any  ultimate  balance  of  the  sums  that 
shall  remain  due  to  j'ovi  after  applying  any  dividends,  compositions,  and  payments 
which  you  may  receive  :  And  it  is  further  declared  that  this  guarantee  is  to  remain  in 
force  until  recalled  by  me  (or  us)  or  my  (or  our)  heirs  or  executors  in  writing  [and  is  not 
to  be  affected  by  any  changes  in  the  partnership  of  the  said  firm  of  ]. 

— In  witness  whereof,  etc. 

Negotiations  Preliminary/  to  Execution  of  Guarantee. — There  is  no  legal 
obligation  incumbent  upon  a  banker,  when  taking  a  guarantee  from  a  third 
person,  to  disclose  the  affairs  of  his  customer  or  the  state  of  accounts 
between  them.  On  the  other  hand,  it  is  the  duty  of  the  guarantor,  should 
he  so  wish,  to  make  such  inquiries  as  he  may  deem  necessary  before  under- 
taking the  obligation.  Further,  it  is  not  the  duty  of  a  banker  to  explain  to 
a  guarantor  the  meaning  or  legal  effect  of  a  document  which  he  is  asked  to 
sign,  and  which  he  should  read  for  himself.  The  banker's  silence  on  this 
subject  is  not  considered  such  undue  concealment  as  gives  a  ground  for  a 
reduction  of  the  deed  {Younf/,  1889,  17  R.  2:51).  The  law  is  thus  stated  by 
Ld.  Shand  in  Youngs  case :  "  Nothing  is  better  settled  than  this,  that  a 
bank  agent  is  entitled  to  assume  that  the  cautioner  has  informed  himself 
upon  the  various  matters  material  to  the  obligation  he  is  about  to  under- 
take. The  agent  is  not  bound  to  volunteer  any  information  or  statement 
as  to  the  accounts,  although,  if  information  be  asked,  lie  is  bound  to  give  it, 
and  to  give  it  trutlifull}'."  'J'he  guarantor  would,  liowever,  be  freed  from 
his  obligation  if,  in  reply  for  information  asked,  facts  material  to  the  risk 
were  withheld  (liritish  Guarantee  Association,  185o,  I")  ]).  8;'.l  :  J  fa  lies, 
1878,  8  Ch.  D.  409.  See  also  Cautionaky  Obi.ication).  Again,  it  is  not 
the  duty  of  a  banker  to  volunteer  the  infurmutiun,  if  such  Ik;  the  case,  that 
the  account  of  the  customer  had  been  previously  guaranlcetl,  and  lliat  Ijie 
guarantor  had  withdrawn  his  obligation  (North  British  Insurance  Co.,  187;', 
10  Ex.  52:5).  The  law,  however,  reciuires  that  the  utmost  good  faith  should 
exist  between  a  baidver  and  a  guarantor  at  the  time  the  obligation  is  undei- 
taken,  and  will  protect  a  guarantor  from  fraud  or  undue  concealment  {Royal 
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Banh,  1844,   6  D.  1418;   Hamilton,  1845,  4  S.  Bell,  67  ;  aflcl.  5  D.  280; 
L'rUis/i  Guarantee  Association,  sivpra ;  French,  1893,  20  E.  966). 

Constitution  of  Obligation. — The  obligation  of  a  guarantor,  before  it  can 
be  enforced  in  a  Court  of  law,  must  be  reduced  to  writing,  although  writing 
does  not  seem  necessary  to  its  constitution  (Mercantile  Law  Amendment 
Act,  1856,  s.  6,  as  interpreted  in  Wallace,  1895,  22  E.  H.  L.  56  ;  see  also 
Ld.  Blackburn's  opinion  in  JValke/s  Trs.,  1880,  7  E.  H.  L.  at  p.  88).     This 
distinction,  however,  so  far  as  Scots  law  is  concerned,  can  never  be  of  any 
but  academical  interest  (per  Ld.  Watson  in  Wallace,  swpra).     So  long  as 
the  obligation  can  be  proved  by  writing,  no  particular  form  of  words  is 
necessary  (per  Lord  Chancellor  in  M'-Kenzic,  1831,  5  W.  &  S.  504).     Accord- 
ingly, it  has  been  decided  that  an  undertaking  in  writing  to  give,  when 
required,  a  guarantee  for  the  repayment  of  money  to  be  lent,  is  a  good 
cautionary  obligation  witliin  the  meaning  of  sec.  6  of  the  M.  L.  A.  Act, 
1856,  and  is  binding  as  a  direct  obligation  ( Wallace,  s^ipra).     The  question 
seems  still  open  whether  a  guarantee  to  a  bank  is  a  writing  in  re  mcrcatoria, 
and  entitled  to  the  privileges  of  such  documents  {Johnston,  1844,  6  D.  875 
(not  the  rubric),  and  National  Bank  of  Scotland  Ltd.,  1892, 19  E.  885).     So 
far,  however,  as  the  liability  of  a  guarantor  under  an  informally  executed 
guarantee  in  favour  of  a  bank  is  concerned,  the  law  seems  to  be  that  an 
improbative  guarantee  to  a  bank  for  future  advances,  when  followed  by  rei 
interventus,  will  be  binding,  not  because  it  is  a  document  in  re  mcrcatoria, 
l)ut  because  it  has  been  followed  by  rei  interventus;  for  if  a  person,  by  an 
improbative  writing,  undertakes  an  obligation  of  guarantee,  and  actings 
of  the  kind  which  he  contemplated  follow  upon  it,  then  the  actings  will 
validate   the   obligation    or   agreement.     This   principle   is  illustrated   by 
reference  to  the  following  case.     A  bank  agreed  to  make  advances  to  A.  on 
his  obtaining  B.'s  guarantee.     A  formal  letter  of  guarantee,  ending  with  the 
words  "  in  witness  whereof,"  was  then  prepared  by  the  bank  and  handed  to 
A.  for  execution  by  B.     A.  obtained  B.'s  signature,  and  afterwards  got  two 
persons  to  sign  as  witnesses  who  had  not  seen  B.  subscribe  nor  heard  him 
acknowledge  his  sultscription.     A.  returned  the  document  to  the  bank  with 
the  names  and  designations  of  the  witnesses,  the  testing  clause  was  tilled 
up  by  the  bank,  and  the  bank  made  an  advance  to  A.  upon  the  faith  of  the 
guarantee.     In  an  action  by  the  bank  upon  the  letter  of  guarantee  against 
B.,  the  defender  pleaded  that  he  was  not  bound,  as  the  deed  was  not  tested. 
The  above  facts  were  admitted  or  proved.    It  was  decided  that  the  defender, 
having  signed  the  deed  and  delivered  it  to  A.,  who  was  in  liac  re  the  bank's 
agent,  he  had  delivered  it  to  the  bank  as  a  guarantee  for  advances  to  be 
made  to  A.,  and  that  the  bank  having  made  advances  upon  the  faith  of  it, 
the  defender's  imperfect  obligation  had  been  validated  by  rei  interventus 
{National   Bank,  1892,    19   E.  885 ;   see  also  Patcrson,  1810,  F.  C. ;  affd. 
1814,  17  F.  C.  683,  6  Pat.  38  ;  Thomson,  1831,  9  S.  520;  Bcdlantync,  1842, 
4  D.  419;    Johnston,  swpra]   Ld.   Shand's   opinion  in  Kirl^patrick,  1880, 
8  E.  at  p.  343).     But  there  is  no  satisfactoiy  authority  for  the  opinion 
either  that  a  guarantee  for  past  advances,  which  by  its  nature  is  incapable 
of  support  by  rei  interventus,  or  that  a  guarantee  for  future  advances,  un- 
supported by  evidence  of  rei  interventus,  will  be  binding  {National  Bank  of 
Scotland  Ltd.,  supra). 

Printed  Forms  of  Ouarantee. — Guarantees  in  favour  of  l)anks  are  usually, 
although  not  invariably,  executed  upon  printed  forms.  There  are  certain 
blanks  left  in  the  form  for  the  purpose  of  inserting  the  amount  to  be 
guaranteed,  and  the  person  on  whose  behalf  the  guarantee  is  to  be  given. 
When  such  documents  are  not  tested,  and  when  the  blanks  in  the  form  are 


LETTER  OF  GUARANTEE  TO  A  BANK  39 

filled  up  by  the  guarantor  and  the  form  signed  by  him  outwith  the  presence 
of  subscribing  witnesses,  the  question  arises  for  determination  whether  such 
documents,  when  so  completed,  are  holograph  of  the  granter,  so  as  thereby 
alone  to  constitute  a  valid  obligation.  It  will  be  noted  that  the  only  parts 
to  be  filled  up  are  those  wliich  could  not  be  printed  as  parts  of  the  lorm, 
but  which,  taken  by  themselves  and  apart  from  the  printed  form,  would 
neither  be  a  complete  sentence  nor  be  intelligible.  Stair,  iv.  42.  6,  in 
treating  of  holograph  writs,  says :  "  Writs  are  accounted  holograph  when 
large  sentences  are  written  with  the  party's  hand,  although  not  the  whole 
wrFt "  (see  also  Holograph  Writings).  The  test  seems  to  be  whether  the 
essentials  of  the  obligation  are  holograph,  and  in  the  case  under  considera- 
tion it  is  thought  they  are  not.  Consequently  a  guarantee  in  the  form 
indicated  woukt  not  be  binding  as  a  holograph  writing.  The  form  miglit, 
however,  be  rendered  holograph  by  the  granter  appending  to  his  sub- 
scription a  memorandum  or  docquet  to  the  following,  or  similar,  effect: 
"  adopted  as  holograpli"  {Gavinc's  Trs.,  1883,  10  R.  448). 

Intcrjwctafion  of  Guarantee. — Nothing  will  be  implied  which  the  terms 
of  the  guarantee  do  not  warrant  (;S'»i;Y/i",  1829,  7  S.  244;  Seott,  1866,  4 
M.  551;  Bcnnic,  1866,  4  M.  669),  and  extraneous  evidence  is  incom- 
petent to  modify  the  terms  of  the  written  contract  {Nicholsons,  1882,  10  R. 
121).  The  guarantee  is  confined  to  the  person  to  wdiom  it  is  addressed 
{Bowie,  1840,  2  D.  1061  ;  Rcdmcs,  1842,  4  D.  1167).  _  So,  also,  if  the 
guarantee  is  limited  as  to  time,  or  the  number  of  transactions  to  take  place 
on  the  faith  of  it,  such  limitations  will  receive  effect  {Caledonian  Bemhing 
Co.,  1870,  8  M.  862).  Where,  in  a  guarantee,  the  person  undertaking  the 
obligation  limits  his  liability  to  advances  made  during  a  fixed  period,  if 
the  creditor  does  not  expressly  and  in  writing  accept  the  guarantee,  the 
guarantor  is  entitled  at  any  time  within  the  specified  period  to  intimate 
that  he  withdraws  from  the  obligation,  and  this  notification  will  receive 
effect  as  to  subsequent  advances  {Offorcl,  1862,  12  C.  B.,  N.  S.  748). 
Continuing  Guarantees. — See  Guaranty. 

Guarantee  for  ultimate  Xoss.— When  in  a  letter  of  guarantee  the  person 
undertaking  the  obligation  guarantees  the  due  payment  to  the  creditor  of 
the  whole  debts  due,  or  to  become  due,  to  him  by  the  principal  debtor,  but 
stipulates  that  his  liability  is  to  be  restricted  to  a  certain  specified  sum,  it  is 
a  question,  to  be  determined  on  a  fair  construction  of  the  terms  of  the 
letter  of  guarantee— no  universal  rule  being  applicable,— whether  on  the 
insolvency  of  the  principal  debtor  the  guarantor  is  entitled  to  make  pay- 
ment of  the  amount  of  his  liability,  and  to  rank  for  the  sum  he  has  so  paid, 
or  whether  the  creditor  is  entitled  to  rank  for  the  whole  sums  due  to  hrni, 
irrespective  of  the  amount  of  the  guarantee,  draw  a  dividend  therefor,  and 
thereafter  call  upon  the  guarantor  to  make  good  any  deficiency  up  to  the 
limit  of  his  \\^h\\\iy  {Houston's  Exrs.,  1835,  13  S.  945;  Ellis,  1876,  L.R. 
1  Ex.  D.  157  ;  //artn's  Trs.,  1885, 12  R.  1141).  As  there  can  be  no  double 
ranking  upon  the  same  estate,  the  effect  of  the  creditor  being  entitled  to 
rank  precludes  the  guarantor  from  participating  in  the  division  of  the 
insolvent's  estate  unless  and  until  the  amount  due  to  the  creditor  is  paid 
or  provided  for. 

Hiiputhmtlon  of  Letters  of  Guarantee— LeiiQ^B  of  guarantee  are  not 
negotiable  instruments,  and  hence  the  hypothecation  of  the  7>m  corpora  ot 
letters  of  guarantee  creates  no  right  or  security  over  the  fund  or  the  letters 
in  favour  of  the  person  in  whose  hands  the  letters  may  be  i)laced  {Bohrrtson, 
1891,  18  R.  1225  ;  see  also  Jiell,  Com.  (M'L.  cd.),  vol.  ii.  p.  24). 

Stami)  Duty.— A  letter  of  guarantee  is  subject  to  a  duty  of  sixpence 
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The  duty  may  be  denoted  by  an  adhesive  stamp,  which  must  be  cancelled 
by  the  first  person  who  signs  the  guarantee  (Stamp  Act,  1891,  5-4  &  55 
Vict.  c.  39,  s.  22 ;  see  also  Sched.  to  Act,  sub-title  Agreement). 

See  also  Cautionary  Obligations  ;  Cautionary  Obligations,  Septen- 
nial Limitation  of  ;  Guaranty. 


Letters  of  Credit. — The  nature  of  a  letter  of  credit  is  thus 
defined  in  Bell's  Com.  (M'L.  ed.)  vol.  i.  p.  389 — a  definition  which  is 
adopted  by  Story  on  Bills,  s.  463 : — "  Letters  of  credit,  strictly  speaking, 
are  mandates,  giving  authority  to  the  person  addressed  to  pay  money  or 
furnish  goods  on  the  credit  of  the  writer.  They  are  generally  made  use  of 
for  facilitating  the  supply  of  money  or  goods  required  by  one  going  to  a 
distance  or  abroad,  and  avoiding  the  risk  and  trouble  of  carrying  specie,  or 
buying  bills  to  a  greater  amount  than  may  be  required.  The  debt  which 
arises  on  such  a  letter  in  its  simplest  form,  when  complied  with,  is  between 
the  mandatory  and  mandant,  though  it  may  be  so  conceived  as  to  raise  a 
debt  also  against  the  person  who  is  supplied  by  the  mandatory. 

"  1.  Where  the  letter  is  purchased  with  money  by  the  person  wishing 
for  the  foreign  credit,  or  is  granted  in  consequence  of  a  check  on  his  cash 
account,  or  procured  on  the  credit  of  securities  lodged  with  the  person  who 
grants  it,  or  in  payment  of  money  due  by  him  to  the  payee,  the  letter  is  in 
its  effects  similar  to  a  bill  of  exchange  drawn  on  the  foreifin  merchant.  The 
payment  of  the  money  by  the  person  on  whom  the  letter  is  granted  raises 
a  debt,  or  goes  into  account  between  him  and  the  writer  of  the  letter ;  but 
raises  no  debt  to  the  person  who  pays  on  the  letter,  against  him  to  whom 
the  money  is  paid. 

"  2.  Where  not  so  purchased,  but  truly  an  accommodation,  and  meant  to 
raise  a  debt  against  the  person  accommodated,  the  engagement  generally  is, 
to  see  paid  any  advances  made  to  him,  or  to  guarantee  any  draft  accepted 
or  bill  discounted ;  and  the  compliance  with  the  mandate  in  such  case 
raises  a  debt  both  against  the  writer  of  the  letter  and  against  the  person 
accredited."  The  person  accredited  is  the  real  debtor,  and  the  writer  of  the 
letter  is  his  cautioner.  Letters  of  credit  are  distinguished  as  either  general 
or  special. 

General  Letters  of  Credit. — A  general  letter  of  credit  is  not  directed  to 
any  person,  but  to  all  merchants  or  other  persons  in  general,  and  operates 
as  an  authority,  to  anyone  to  whom  it  may  be  produced,  to  give  credit  to  the 
person  named  in  it.  General  letters  of  credit  are  equivalent  in  injport  and 
intention  to  the  following  language  :  "  Take  this  letter  of  credit,  show  it  to 
any  person  whatsoever,  and  I  promise  any  person  who  shall,  on  the  faith 
thereof,  advance  you  money  on  bills,  cheques,  or  other  orders  within  the 
scope  thereof,  that  I  will  accejDt  and  pay  those  bills."  Such  letters  partake 
of  a  negotiable  quality  to  this  extent,  that  the  person  who  on  the  faith  of 
the  letter  gives  credit  to  the  person  therein  named,  is  entitled,  as  against 
the  person  signing  the  letter,  to  recover  fall  payment  of  his  debt  without 
reference  to  any  change  of  circumstances  which  might  occur  in  the  inter- 
mediate time  between  the  giving  of  the  letter  of  credit  and  the  drawing  of 
the  bills  under  the  same  of  which  the  person  advancing  the  money  had  no 
notice  {in  re  Agra  and  Mastermans  Banli,  1867,  L.  R.  2  Ch.  App.  391). 
It  is  incumbent  on  the  person  giving  the  credit  to  see  that  he  duly  com- 
plies with  the  terms  of  the  letter.  The  letter  may  specify  the  amount 
of  the  credit  to  be  given,  or  it  may  leave  the  amount  unrestricted.  It  may 
further  request  that  credit  be  given  on  a  specified  date  during  a  specified 
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time,  or  it  may  be  of  the  nature  of  a  continuing  guarantee  (see  Letter  of 
GuAKA:^^TEE).  It  may  further  specify  the  mode  in  which  credit  is  to  be 
given  and  the  manner  in  which  it  is  to  be  drawn  upon,  which  directions 
must  be  strictly  complied  with  in  order  to  render  the  writer  of  the  letter  liable 
{British  Linen  Company,  1859,21  D.1197;  1861,  23  D.  (H.  L.)  3,4  Macq.  107; 
Union  Bank  of  Canada,  1877,  47  L.  J.  C.  P.  100).  Occasionally  the 
authority  given  is  to  cash  drafts  when  presented  along  with  shipping 
documents  representing  merchandise,  familiarly  known  as  "  document 
credits";  and  if  the  draft  be  cashed  without  complying  with  the  condition, 
the  writer  of  the  letter  cannot  be  rendered  liable  for  the  amount  so  paid 
{Maitland,  18G5,  2  H.  it  M.  440).  As  to  marginal  letters  of  credit,  which 
are  letters  of  credit  written  in  the  margin  of  blank  bills  of  exchange,  see 
Banner,  1871,  L.  K  5  (H.  L.)  157  ;  Maitleinel,  1869,  38  L.  J.  Ch.  363.  In 
this  case  there  is  a  form  given  of  a  marginal  letter  of  credit.  Further,  the 
person  giving  the  credit  is  bound  to  see  that  he  gives  credit  to  the  proper 
person.  ]\[ere  possession  of  the  letter  of  credit  on  the  part  of  the  person 
presenting  it  does  not  relieve  the  person  to  whom  it  is  presented  from  the 
duty  of  satisfying  himself  that  such  person  is  the  person  named  in  it. 
Hence  payment  on  a  forged  cheque  or  order  is  not  of  itself  any  payment  at 
all  as  between  the  party  paying  and  the  person  whose  name  is  forged, 
unless,  probably,  in  the  case  where  a  forgery  has  been  successfully  accom- 
plished by  reason  of  the  want  of  due  caution  on  the  part  of  tlie  person 
whose  name  is  forged  {Orr  &  Beirber,  1852,  24  Jur.  196  ;  1854,  17  D.  (H.  L.) 
24,  1  Macq.  513).  The  Act  16  &  17  Vict.  c.  59,  s.  19,  which  gives  pro- 
tection to  bankers  in  respect  of  certain  forged  endorsements,  does  not  ajiply 
to  letters  of  credit  {British  Linen  Company,  supra). 

Special  Letters  of  Credit. — Such  letters  of  credit  are  addressed  to  a 
specified  person  or  persons,  or,  as  in  the  case  of  special  letters  of  credit 
issued  by  bankers,  addressed  to  the  correspondents  of  the  bank  as  given  in 
a  letter  of  indication  which  is  issued  along  with  the  letter  of  credit.  Such 
letters  constitute  a  contract  between  the  issuing  bank  and  the  persons 
mentioned  in  the  letter  of  indication,  but  with  no  other  person. ^  The  con- 
tract is  simply  one  of  the  deposit  of  money,  wdth  an  obligation  by  the 
receiver  thereof  to  repay  it  abroad,  through  the  medium  of  one  of  the 
bankers  whose  names  are  given  in  the  letter  of  indication.  Special  letters 
of  credit  can  only  be  operated  upon  by  the  person  in  whose  favour  they 
are  issued,  and  accordingly  they  are  not  negotiable  instruments ;  but  it  is 
competent  for  the  person  in  whose  favour  they  are  conceived  to  endorse 
and  deliver  the  same  for  value,  and  such  delivery  requires  no  intimation. 
As  the  document  is  not  negotiable,  the  endorsee  only  acquires  such  rights 
as  the  endorser  had  at  the  time  of  transference  {Struthers,  1842,  4  D.  460  ; 
Orr  &  Barber,  supra).  The  bearer  of  the  letter  of  credit  is  not  l)ound  to 
require  the  wliole  sum  mentioned  therein  at  the  place  or  places  indicated, 
but  is  entitled  to  recover  back  the  balance  from  the  person  with  whom  and 
at  the  place  where  the  deposit  was  originally  made,  and  that  without  any 
indemnity.  Such  letters  of  credit  have  always  been  understood  as  giving 
an  option  to,  not  imposing  an  obligation  upon,  the  bearer  to  cash  liis 
credit  to  the  full  anujunt  expressed  {Conjlans  Quarry  ComjMny,  1867, 
L.  Pt.  C.  P.  1). 

Stamp  Dut>/.—Vjy  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39,  s.  32),  the 
term  "bill  of  exchange,"  for  the  j)urposes  of  the  stamp  duties,  includes 
inter  alia  a  letter  of  credit  and  any  document  or  writing  (excei»t  a  hank 
note)  entitling,  or  pur])orting  to  entitle,  any  i)er.son,  whether  named  therein 
or  not,  to   payment   l.y   any   other   person  of,  or   to   draw   upon  any  other 
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person  for,  any  sum  of  money.  By  exemption  4  a  letter  of  credit  granted  in 
the  United  Kingdom,  authorising  drafts  to  be  drawn  out  of  the  United 
Kingdom,  payable  in  the  United  Kingdom,  is  exempt  from  stamp  duty. 


Letters  of  Marque.— See  Eeprisals. 
Letter-stealing". — See  Post  Office  Offences. 
Lewd  Practices. — See  Indecent  Practices. 


Lex  commissoria;   Pactum  leg'is  commissoriae. 

— Pactum  legis  commissoria:,  in  the  Roman  law  of  sale,  denoted  an  agree- 
ment between  buyer  and  seller  that  the  latter  shall  be  at  liberty  to  rescind 
the  contract,  if  the  former  does  not  perform  his  obligations  under  it  in  the 
proper  manner  and  at  the  proper  time  {Dig.  18.  3.  1).  This  agreement  did 
not  make  the  sale  a  conditional  one.  In  a  conditional  sale,  if  the  property 
were  destroyed  or  lost  before  the  time  for  payment,  the  loss  fell  on  the 
seller,  whereas,  in  case  of  a  lex  commissoria,  if  the  property  were  destroyed 
or  lost,  the  loss  fell  on  the  Imyer.  If  the  seller  intended  to  take  advantage 
of  the  lex  commissoria,  he  must  give  notice  of  his  intention  to  the  Ijuyer  as 
soon  as  the  latter  has  made  default ;  and  if  he  accepted  or  claimed  pay- 
ment after  the  day  agreed  on,  he  thereby  waived  the  right  which  the  lex 
commissoria  conferred  upon  him.  It  was  also  usual  to  stipulate  in  the  lex 
commissoria  that  if  the  seller  had  to  sell  the  subject  a  second  time,  the  first 
buyer  (Ijy  whose  default  the  second  sale  was  rendered  necessary)  should  l)e 
liable  for  any  difference  between  the  price  at  which  he  had  bought  it  and 
the  price  which  was  got  for  it  at  the  second  sale. 

Neither  in  Scotland  nor  in  England,  under  the  former  law,  was  a  con- 
tract of  sale  rescinded  by  the  buyer's  default,  unless  rescission  was  expressly 
stipulated  (Blackburn  on  Sale,  p.  484 ;  Benjamin  on  Sale,  p.  796 ;  Stopjyel  & 
Co.,  1850,  13  D.  61;  Aclamson,  Howie,  &  Co.,  1868,  6  M.  347;  but  see 
Booker  &  Co.,  1870,  9  M.  314).  By  the  Sale  of  Goods  Act,  1893,  56  &  57 
Vict.  c.  71,  s.  48,  subs.  4,  it  is  provided  that  "  where  the  seller  expressly 
reserves  a  right  of  resale  in  case  the  buyer  should  make  default,  and  on  the 
buyer  making  default,  resells  the  goods,  the  original  contract  of  sale  is 
thereby  rescinded,  but  without  prejudice  to  any  claim  the  seller  may  have 
for  damages."  This  kind  of  rescission  is  not  for  the  advantage  of  the 
buyer.  "  He  runs  all  the  risk  of  resale  without  any  chance  of  profit,  for 
lie  has  clearly  no  right  to  the  surplus  if  the  goods  are  sold  for  a  higher 
price  "( Benjamin  on  Sale,  y>.  796).  Compare  on  this  subject  Ersk.  iii.  3. 
11 ;  Bell,  Com.  i.  260,  ii.  270;  Brown  on  Sale,  430  ;  Brown  on  the  Sale  of 
Goods  Ad,  p.  232. 

This  pact  had  also  a  place  in  the  Roman  law  of  pledge.  In  this  con- 
nection it  meant  an  agreement  between  pledgor  and  pledgee  that  the 
property  pledged  should  l)e  vested  absolutely  in  the  latter,  unless  the  debt 
which  it  secured  was  discharged  on  the  day  fixed  for  payment.  Such  an 
agreement  was  declared  unlawful  and  void  hj  Constantine  (Cod.  Theod.  32 ; 
Cod.  8.  35). 

In  Scotland,  irritant  clauses  in  contracts,  infeftments,  and  the  like  are 
effectual.     Under  the  Pawnbroking  Acts  (consolidated  by  35  &    36  Vict. 
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c.  93)  ca  thing  which  has  been  pledged  is  forfeited  to  the  pawnl)roker  at  the 
end  of  a  year,  to  the  effect  of  entithng  him  to  have  it  sokl,  unless  notice 
be  given  for  a  further  indulgence  of  tln'ee  months :  but  the  expiration  of 
the  year  does  not,  in  the  case  of  pledges  for  more  than  ten  shillings,  prevent 
tlie  pledgor  having  the  right  of  reilemption  at  any  time  before  the  pledge 
has  been  actually  sold.  In  Scotland  an  agreement  of  this  sort  that  the 
right  of  redemption  should  be  irritated,  if  the  sul)ject  were  not  redeemed 
hj  a  fixed  day,  would  certainly  not  be  operative  without  a  declarator  of 
irritancy.  "The  jMctum  Icgis  coiiiinissoricc  \va^  vc])vohaied  in  tlie  civil  law, 
and  is  not  much  favoured  with  us"  (quoted  from  MS.  Notes  of  Ld.  I'res. 
Campbell  in  Eoss,  L.  C.  i.  153).  In  the  ordinary  contract  of  pledge  the 
subject  of  pledge  cannot  be  sold,  Ijy  the  law  of  Scotland,  without  the  order 
of  a  judge,  which  is  olitained  on  a  summary  application  to  the  Sheriil". 
[Ersk.  ii.  8.  14;  Stair,  i.  13.  14;  ii.  10.  6.] 

Lex    loci    contractus.— See   International   Tkivate  Law; 
JuiasDiCTiON ;  Foueign. 

Lex  talioniS. — A  talio  is  a  penalty  of  the  same  kind  and  degree 
as  the  injury  done  by  the  guilty  party  to  another.  The  principle  of  talio  is 
found  generally  in  "all  systems  of  primitive  law,  giving  place,  with  the 
progress  of  law,  to  a  system  of  pecuniary  penalty  or  damages.  Thus  faho, 
as  a  penalty,  was  recognised  in  the  Mosaic  law  :  "  eye  for  eye,  tooth  for 
tooth:  as  he  hath  caused  a  blemisli  in  a  man,  so  shall  it  be  done  to  him 
again"  (Lev.  xxiv.  20).  So  in  Eoman  law  it  was  provided  in  the  Twelve 
Tables:  Si  mcmbrmn  rupit  ni  cum  co pacit  talio  esto  (Gains,  iii.  223).  Ihe 
breaking  of  a  Hmb  was,  however,  the  only  case  in  which  the  punishment 
of  talio  was  inflicted  under  the  Twelve  Tables  ;  for  other  kinds  of  bodily  injury 
a  system  of  pecuniary  reparation  was  already  estabhshcd.  Further,  as 
appears  from  the  fragment  of  the  Tables  quoted  {supra),  it  was  recognised 
that,  even  in  the  case  of  memhrum  ruptam,  a  pecuniary  composition  might 
be  substituted  for  retaliation. 

Libel.— See  Defamation;  Criminal  Prosecution;  Indictment; 
Summons. 

Liberation.— Where  an  appeal  is  taken  in  a  criminal  case  in 
which  the  sentence  has  been  one  of  imprisomnent,  the  accused  may  apply 
for  interim  liberation.  This  may  or  may  not  be  granted,  and  witli  or  with- 
out caution,  according  to  circumstances.  See  Ari'EAL  TO  CiitcuiT  Court 
(vol.  i.  at  p.  252);  Appeal  to  High  Court  of  Justiciaky  (vol.  i.  at 
p.  265);  Suspension;  Advocation  to  Court  of  Justiciary  (vol.  i.  at 
]).  152).  As  to  iidrriin  liberation  on  bail,  see  P.AIL.  For  thr  pur])()so  of 
]»reventing  undue  delay  in  tlu;  trials  of  persons  committed  in  |iiis<ui  unid 
liberated  in  due  course  of  law,  it  is  enacted  by  the  Criminal  ridcdiire 
Act,  1X,S7  (50  &  51  Vict.  c.  35,  s.  43,  i)artly  repealing  1701,  c.  0),  that  any 
lieisoii  who  is  in  ])rison  on  such  commitment,  and  who  is  not  served  with 
an  indictment  within  sixty  days  of  such  commitnieiit,  is  entitled  to  give 
notice  to  the  Lord  Advocate  tlirougb  the  Crown  Agent  in  Edinburgh,  that, 
if  he  is  not  served  with  an  indictment  within  fourteen  days  of  such  notice, 
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the  prosecutor  will  be  called  on  to  show  cause  before  the  High  Court  why 
the  accused  should  not  be  released ;  and  if  no  indictment  is  served  within 
the  said  fourteen  days,  the  Court  shall  call  upon  the  prosecutor  to  show 
cause  ;  and  if  sufficient  cause  is  not  shown,  the  Court  shall  grant  warrant 
for  accused's  release  within  three  days,  unless  within  such  three  days  an 
indictment  is  served.  If  an  accused  be  liberated  in  this  way,  the  prosecutor 
may  raise  an  indictment  against  him  and  obtain  from  the  Court  (the  judge 
of  the  jurisdiction  or  the  High  Court)  a  w^arrant  for  his  apprehension  and 
recommitment  to  await  his  trial  on  such  indictment.  If  he  is  not  tried  at 
the  second  diet  to  which  he  is  cited  in  such  indictment,  or  at  an  adjourned 
or  postponed  diet,  on  his  application  by  note  the  Court  may  (after  hearing 
parties)  order  his  liberation.  All  imprisoned  persons,  however,  must  be 
brought  to  trial,  and  the  trial  concluded  within  one  hundred  and  ten  days 
from  the  date  of  commitment  until  liberated  in  due  course  of  law.  If  not, 
the  accused  must  be  forthwith  set  at  liberty  and  declared  for  ever  free  from 
all  proceedings  in  regard  to  the  crime  on  which  he  was  committed  (ib.). 
See  also  Imprisonment  for  Debt. 


Libraries  (Public). — Public  libraries  in  Scotland  are  regulated 
by  the  Public  Libraries  Consolidation  (Scotland)  Act,  1887  (50  &  51  Vict. 
c.  42),  and  the  Public  Libraries  (Scotland)  Act,  1894  (57  &  58  Vict.  c.  20), 
which  are  to  be  construed  as  one  Act.  These  enactments  repeal  the 
Public  Libraries  Acts,  1867  to  1884,  so  far  as  relating  to  Scotland,  and 
consolidate  and  enlaige  the  provisions  of  those  Acts.  They  apply  to 
"  libraries "  and  "  museums,"  which  terms  include  "  schools  for  science," 
"  art  galleries,"  and  "  schools  for  art."  The  authority  for  the  adminis- 
tration of  the  Acts,  if  adopted,  is  in  all  burglis  including  police  burghs, 
the  town  council,  and  in  parishes  exclusive  of  burghs,  the  parochial  board, 
now  the  parish  council.  In  parishes  partly  landward  and  partly  burghal, 
the  landward  committee  is  the  authority  in  the  landward  part  (sec.  23 
Local  Government  (Scotland)  Act,  1894).  Tiie  term  "householder"  in  the 
Act  means,  in  the  case  of  a  burgh,  any  person  entered  on  the  municipal 
register  of  voters ;  in  the  case  of  a  parish,  any  person  entitled  to  vote  for  a 
school  board  for  that  parish.  In  the  case  of  a  burgh,  the  principal  Act 
(i.e.  of  1887)  may  be  adopted  l)y  a  resolution  of  the  town  council.  One 
month's  notice  of  the  proposed  resolution  must  be  given  to  each  member, 
and  the  resolution,  when  passed,  shall  be  advertised  in  a  local  paper.  In  the 
case  of  a  parish,  upon  the  requisition  in  writing  of  ten  or  more  "  house- 
holders" in  any  parish,  the  Sheriff  of  the  county  shall  ascertain  the 
opinion  of  the  householders  in  such  parish  as  to  the  adoption  of  the  Act 
in  the  manner  set  forth  in  Schedules  A  or  B  which  are  annexed  to  the 
Act.  It  shall  be  optional  to  the  Sheriff'  to  adopt  either  the  procedure 
by  way  of  voting  paper  set  forth  in  Sched.  A,  or  the  procedure  by 
way  of  public  meeting  set  forth  in  Sched.  B.  By  Sched.  A  a  form 
of  voting  paper  is  to  be  issued  to  every  householder,  and  in  it  he  is  to  vote 
"  yes  "  or  "  no  "  as  to  the  adoption  of  the  Act.  These  voting  papers  are  to 
be  returned  to  the  Sheriff  by  a  certain  day,  and  the  adoption  or  rejection 
of  the  Act  is  to  be  determined  by  a  majority  of  votes.  In  the  case  of 
Sched.  B  the  Sheriff  is  to  convene  a  meeting  of  householders  for  the 
purpose  of  determining  whether  the  Act  shall  be  adopted  or  not.  The 
Sheriff  shall  preside  at  the  meeting,  and  in  case  of  equality  of  numbers 
shall  have  a  casting  vote  (s.  4). 

In  the  case  of  a  parish,  if  the  proposal  is  rejected  it  is  not  to  be  brought 
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forward  again  for  two  years.  If  the  Act  be  adopted,  the  expenses  of 
carrymg  it  into  execution  are  to  be  paid  out  of  the  "library  rate," 
which  is  to  be  levied  in  the  case  of  a  burgh  in  the  same  manner  as  the 
burgh  general  assessment,  and  in  the  case  of  a  parish  as  the  poor-rate. 
The  amount  of  the  library  rate  is  not  to  exceed  one  penny  per  pound.  The 
authority  under  the  Act  have  power  to  borrow  money  and  to  acquire  land 
and  buildings.  They  shall  also  appoint  a  committee  annually,  consisting 
of  not  less  than  ten  nor  more  than  twenty  members,  half  of  whom  shall 
be  chosen  from  amongst  the  town  council  or  parish  council,  as  the  case  may 
be,  and  the  remaining  half  from  amongst  the  liouseholders  of  the  burgh  or 
parish  ;  three  members  of  the  committee  to  form  a  quorum.  The  com- 
mittee are  to  manage,  regulate,  and  control  all  liljraries  and  museums 
established  under  the  Act,  or  to  which  the  Act  applies,  and  have  yiower 
to  appoint  and  dismiss  libraiians  and  other  otficials,  to  purchase  books, 
papers,  statuary,  pictures,  specimens  of  art  and  science,  etc.,  to  provide  suitable 
rooms  for  reading,  and  to  lend  out  books  to  householders  and  inhabitants 
of  the  burgh  or  parish.  They  have  also  powers  to  make  bye-laws  regu- 
lating all  matters  within  their  control,  and  also  to  impose  penalties  for 
breach  of  such  bye-laws.  The  committee  shall,  in  the  month  of  April 
in  every  year,  make  up  an  estimate  of  the  sums  required  to  defray  expenses 
in  the  coming  year,  and  shall  report  the  same  to  the  town  or  parish 
council ;  and  the  town  or  parish  council,  as  the  case  may  be,  shall  provide 
the  amount  required  out  of  the  library  rate  to  be  levied  by  them,  and 
shall  pay  over  to  the  committee  the  sum  necessary  for  their  annual 
expenditure  in  terms  of  their  estimate.  All  libraries,  museums,  or  art 
galleries  established  under  this  Act,  or  to  which  this  Act  applies,  shall  be 
open  to  the  public  free  of  charge,  and  no  charge  shall  be  made  for  the  use 
of  books  or  magazines  issued  for  home  reading. 


Licence  to  deal  in  Came. — Two  separate  licences  are 
required  by  game  dealers — one  from  the  justices  of  the  peace  and  the  other 
from  the  excise.  Prior  to  1860  such  licences  were  not  required  in  Scotland. 
But  the  Game  Licence  Act,  1860  (1^3  &  24  Vict.  c.  90),  by  sec.  l:?,  makes 
applica])le  to  Scotland  the  whole  of  the  provisions  of  the  Statutes  1  &  2 
Will.  IV.  c.  32,  and  2  &  3  Vict.  c.  35,  with  reference  to  licences  and  to 
dealing  in  and  selling  game. 

Tlie  Game  Licence  Act,  1831  (1  &  2  Will.  iv.  c.  32),  provides  (s.  13) 
that  the  justices  of  the  peace  of  every  county,  riding,  division,  liberty, 
franchise,  city  or  town,  shall  hold  a  special  session  in  the  division  or  district 
forwliich  they  usually  act  in  every  year  in  the  month  of  July  for  the  purpose 
of  granting  licences  to  deal  in  game,  of  the  holding  of  which  session  seven 
days'  notice  shall  be  given  to  each  of  tlie  justices  acting  for  such  division  or 
district;  and  tlie  majority  of  the  justices  assendjled  at  such  session,  or  at 
some  adjourinnent  thereof,  not  being  less  than  two,  are  thereby  authorised 
(if  they' shall  think  fit)  to  grant  under  their  hands  to  any  person  being  a 
householder  or  keeper  of  a  shop  or  stall  within  such  division  or  district,  and 
not  being  an  iinikeeper  or  victualler  or  licensed  to  sell  beer  by  retail,  nijr 
being  the  owner,  guard,  or  driver  of  any  nuiil  coach  f)i-  other  vehicle  employed 
in  the  conveyance  of  the  mails  of  hjtters,  oi'  of  any  stage  coach,  stage 
waggon,  van,  or  other  public  conveyance,  nor  being  a  carrier  or  higgler,  nor 
being  in  the  onqdoyment  of  any  of  the  above-mentioned  persons,  a  licence 
according  to  the  iorm  in  tlie  Sched.  (A)  annexed  to  the  Act,  empowering 
the  person  to  whom  such  licence  shall  be  so  granted  to  buy  game  at  any 
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place  from  any  person  who  ]nay  lawfully  sell  game  by  virtue  of  this  Act, 
and  also  to  sell  the  same  at  one  house,  shop,  or  stall  only  kept  by  him ; 
provided  that  every  person  while  so  licensed  to  deal  in  game  as  aforesaid  shall 
affix  to  some  part  of  the  outside  of  the  front  of  his  house,  shop,  or  stall, 
and  shall  there  keep,  a  board  having  thereon  in  clear  and  legible  char- 
acters his  Christian  name  and  surname,  together  with  the  following 
words  (that  is  to  say),  "  Licensed  to  deal  in  game  " ;  and  every  such  licence 
shall  continue  in  force  for  the  period  of  one  year  next  after  the  granting 

thereof. 

G-ctme. — The  word  "  game  "  in  connection  with  this  provision,  as  defined 
in  sec.  2  of  the  said  Act,  includes  "  hares,  pheasants,  partridges,  grouse,  heath 
or  moor  game,  black  game,  and  liustards."  What  "  heath  or  moor  game  " 
means  in  an  enumeration  which  contains  also  "  grouse  "  and  "  black  game," 
it  is  vain  to  conjecture. 

Ajypeal. — There  is  no  appeal  against  the  refusal  of  the  magistrates  to 
grant  a  licence  to  deal  in  game. 

Innkeeper. — Although  an  innkeeper  cannot  obtain  a  game  dealer's  licence, 
he  may  (s.  26)  without  a  licence  sell  game  for  consumption  in  his  house  in 
the  ordinary  course  of  his  business,  always  provided  that  he  has  acquired  the 
game  from  some  person  qualified  to  sell  the  same  to  him. 

Forfeiture. — By  sec.  22  it  is  provided  that  if  any  person  licensed  to  deal 
in  game  shall  during  the  period  of  such  licence  be  convicted  of  any  offence 
whatever  against  the  Act,  his  licence  shall  thereupon  become  null  and  void 
for  the  remainder  of  the  period  of  its  currency. 

A  partnership  or  company  carrying  on  business  at  one  place  does  not 
require  (s.  21)  to  take  out  more  than  one  licence,  however  many  mdividuals 
may  be  interested  in  the  concern. 

Excise  Licence.— Aliev  having  obtained  a  licence  from  the  council,  the 
dealer,  before  beginning  business,  must  obtain  an  excise  licence  (23  &  24 
Vict.  c.  90,  s.  14).  This  is  only  issued  on  production  of  the  licence  obtained 
from  the  magistrates.  The  duty  is  £2,  and  it  is  under  the  control  of  the 
Inland  Eevenue  Department. 

Penalties. — The  provisions  with  reference  to  penalties  are  confused  and 
perplexing.  Under  the  Game  Licence  Act,  1860  (23  &  24  Vict.  c.  90),  a 
penalty  of  £20  is  imposed  (s.  14)  upon  any  person  who,  having  obtained  a 
licence  from  the  justices,  shall  deal  in  game  without  having  an  excise 
licence.  The  Eevenue  Act  of  the  following  year  (24  &  25  Vict.  c.  91) 
provided  (s.  17)  that  this  penalty  should  be  incurred  by  any  person  dealing 
in  game  without  an  excise  licence,  whether  or  not  he  had  obtained  a  hcence 
from  the  justices.  In  addition  to  these  provisions  there  are  various 
penalties  imposed  by  the  Game  Act  of  1831. 

Sec.  25  provides  that  if  any  person  not  having  a  game  licence  or  a 
licence  to  deal  in  game  shall  sell  or  offer  for  sale  any  game  to  any  person, 
or  if  a  person  having  a  game  licence  but  no  licence  to  deal  in  game  shall 
offer  for  sale  any  game  to  any  person  other  than  a  licensed  game  dealer, 
such  offender  shall  forfeit  and  pay  for  every  head  of  game  so  sold  or  offered 
for  sale  such  sum,  not  exceeding  £2,  as  the  Court  shall  determine,  together 
with  the  costs  of  the  prosecution. 

Sec.  27  provides  that  if  any  person  not  being  a  licensed  game  dealer 
shall  buy  any  game  from  any  person  other  than  a  licensed  game  dealer,  or 
a  person  whom,  by  reason  of  his  sign-board,  he  has  reasonable  grounds  for 
believing  to  be  a  licensed  game  dealer,  he  shall  for  every  head  of  game  so 
bought  be  liable  in  a  penalty  of  such  sum,  not  exceeding  £5,  as  the  Court 
shall  determine,  together  with  the  costs  of  prosecution. 
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Sec.  28  provides  that  a  penalty  not  exceeding  £10,  together  with  the 
costs  of  conviction,  shall  be  incurred  by — 

(1)  Any  licensed  game  dealer  who  shall  buy  game  from  a  person  not 

having  a  game  licence  or  a  licence  to  deal  in  game. 

(2)  Any  licensed  game  dealer  who  shall 

(a)  Neglect  to  afhx  the  necessary  sign-board  with  the  words 
"  Licensed  to  deal  in  game  "  to  his  shop  or  stall ; 

(h)  Atlix  such  sign-board  to  more  than  one  shop  or  stall ; 

(c)  Sell  game  at  any  place  other  than  the  shop  or  stall  where  the 
sign-board  is  exhibited. 

(3)  Any  person  not  being  a  licensed  game  dealer  who  shall  pretend  to 

be  so  by  exhibiting  any  sign-board,  certificate,  or  otherwise. 

Sale  by  emj^loyees  of  licensed  dealers  is  sale  by  the  licensed  dealer. 
The  penalties  imposed  by  the  Game  Act,  1831,  and  the  Acts  23  &  24  Yict. 
c.  90,  and  24  &  25  Vict.  c.  91,  are  excise  penalties,  and  therefore  a  suspension 
of  a  conviction  for  dealing  in  game  without  a  licence  obtained  in  a 
prosecution  before  the  justices  is  incompetent  {Lazcnby,  1874,  3  Coup.  23  ; 
2  K.  (J.  C.)  6). 

Foreign  Game. — The  Customs  and  Inland  Eevenue  Act,  1893,  s.  2,  pro- 
vides that  the  provisions  of  the  Game  Licence  Act,  18(i0,  as  amended  by  the 
Eevenue  Act,  1861,  s.  17,  relating  to  excise  licences  to  deal  in  game,  and  the 
dealing  in  and  selling  of  game  without  an  excise  licence,  shall  extend  and 
apply  to  the  dealing  in  and  selling  of  hares,  pheasants,  partridges,  grouse, 
heath  or  moor  game,  black  game,  and  bustards  imported  from  foreign  parts 
into  Great  Britain  or  Ireland. 

Live  Game  and  Eggs. — The  Acts  apply  to  live  game,  whether  wild  or 
tame,  as  well  as  to  dead,  and  dealers  commit  an  oftence  if  they  buy  live 
game  from  persons  not  qualified  to  sell  game  (Hcljjs,  8  B.  &  C.  553 ;  Loome, 
30  L.  J.  M.  C.  31).  A  licensed  dealer  or  any  other  person  who  knowingly 
has  in  his  premises  or  possession  the  eggs  of  any  bird  of  game,  or  of  any 
swan,  wild  duck,  teal,  or  widgeon,  wilfully  taken  out  of  the  nest  upon  any 
land  by  a  person  not  having  the  right  to  kill  game  upon  such  land,  or  not 
having  permission  from  the  person  having  such  right,  is  liable  to  pay  for 
every  egg  so  found  such  sum,  not  exceeding  five  shillings,  as  the  Court 
shall  determine,  together  with  the  costs  of  prosecution  (Game  Act,  1831, 
s.  24). 

With  reference  to  the  provisions  imposing  penalties  upon  dealers  who 
shall  purchase  game  from  a  person  not  having  a  game  licence  or  a  licence 
to  deal  in  game,  there  is  an  exception  as  regards  hares  in  favour  of  the 
occupier  or  person  authorised  by  him  to  kill  game  under  the  Ground  Game 
Act,  1880,  s.  4,  and  also  one  in  favour  of  a  person  authoi-ised  to  sell  game  by 
an  order  of  the  Sheriff  under  the  Poaching  Prevention  Act,  1802,  s.  2. 

In  regard  to  the  provisions  concernhig  close  time  as  alTecting  licensed 
dealers,  reference  is  made  to  the  article  upon  Close  Time. 

[Irvine,  Game  Laws  ;  Oke,  Game  Laivs,  new  edition,  1897  ;  Wariy,  Game 
Ljaics  of  England.'] 


Licence  to  Kill  Game. — Apart  altogether  from  the  Game 
Laws  for  the  i)rotection  of  game,  the  lleveinie  Laws  re(|uire  that  the  pursuer 
of  game  shall  take  out  a  licence  entitling  him  to  ])arlicii)ate  in  the  sport. 
The  present  regulaticms  with  regard  to  licences  U)  kill  game  are  now  con- 
tained in  the  Game  Laws  Act,  1860  (23  &  24  Vict.  c.  90),  as  amended  by 
the  Inland  Ileveuue  Act,  1883  (46  &  47  Vict.  c.  10,  ss.  4  and  5). 
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The  leading  Act  provides  (subs.  4)  that  the  following  licence  duties 
shall  be  paid  in  respect  of  licences  to  take  or  to  deal  in  game : — 

For  a  licence  in  Great  Britain,  or  a  certificate  in  Ireland,  to  be  taken  out 
by  every  person  wlio  shall  use  any  dog,  gun,  net,  or  other  engine  for  the 
purpose  of  taking  or  killing  any  game  whatever,  or  any  woodcock,  snipe, 
quail,  or  landrail,  or  any  conies,  or  any  deer ;  or  shall  take  or  kill,  by  any 
means  whatever,  or  shall  assist  in  any  manner  in  the  taking  or  killing,  by 
any  means  whatever,  of  any  game,  or  any  woodcock,  snipe,  quail,  or  landrail, 
or  any  coney,  or  any  deer — 

If  such  certificate  shall  be  taken  out  after  (5th  day  of  April  now,  46  & 
47  Vict.  c.  10,  s.  4)  31st  day  of  July  and  before  the  1st  day  of  November — 

To  expire  on  the  31st  day  of  July  in  the  following  year,  £3. 
To  expire  on  the  31st  day  of  October  in  which  the  licence  or  certificate 
shall  have  been  taken  out,  £2. 

If  such  licence  or  certificate  shall  be  taken  out  on  or  after  the  1st  day 
of  November — 

To  expire  on  the  31st  day  of  July  following,  £2. 

Or  if  the  licence  be  for  any  continuous  period  of  fourteen  days,  to  be 

specified   in    such    licence    or    certificate   (46    &   47    Vict.    c.    10, 

s.  5),  £1. 
Provided  that  any  person  having  the  right  to  kill  game  on  any  lands 

in  Eng-land  or  Scotland  shall  be  entitled  to  take  out  a  licence  to 

authorise  any  servant  for  whom  he  shall  be  chargeable  to  the  duty 

of  assessed  taxes  as  a  gamekeeper,  to  kill  game  upon  the  same  lands 

upon  payment  of  the  duty  of  £2. 
And  for  every  licence  to  deal  in  game  in  England  or  Scotland  to  be 

granted  under  this  Act,  £2.    (See  article  Licence  to  Deal  in  Game.) 

The  penalty  (s.  4)  for  taking  or  pursuing  game  without  the  necessary 
licence  is  forfeiture  of  a  sum  of  £20. 

The  duties  are  excise  duties,  and  are  to  be  collected  as  such,  and  penalties 
are  to  be  recovered  by  excise  prosecutions.  The  prosecution  must  therefore 
be  at  the  instance  of  the  excise,  and  a  private  person  or  informer  cannot 
prosecute.  A  conviction  for  trespass  forfeits  the  licence  in  England  and 
Scotland  (23  &  24  Vict.  c.  90,  s.  11),  but  not  in  Ireland. 

Exceptions  and  Exemptions. 

The  Act  applies  generally  to  all  persons  who  take  part  in  the  pursuit  of 
game,  with  or  without  successful  capture,  but  certain  exceptions  and  exemp- 
tions are  expressly  allowed. 

Exceptions. 

(1)  The  taking  of  woodcock  and  snipe  with  nets  or  springes  in  Great 

Britain. 

(2)  The  taking  or  destroying  of  conies  (rabbits)  in  Great  Britain  by  the 

proprietor  of  any  warren  or  of  any  enclosed  ground  whatever,  or 
by  the  tenant  of  lands,  either  by  himself  or  by  his  direction  or 
permission. 

(3)  The  pursuing  and  killing  of  hares  by  coursing  with  greyhounds  or 

by  hunting  with  beagles  or  other  hounds. 

(4)  The  pursuing  and  killing  of  deer  by  hunting  with  hounds. 

(5)  The  taking  and  killing  of  deer  in  any  enclosed  lands  by  the  owner  or 

occupier  of  such  lands,  or  by  his  direction  or  permission. 
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Exemptions. 

(1)  Any  of  the  Eoyal  Family. 

(2)  Any  person  appointed  a  gamekeeper  on  behalf  of  Her  ^lajesty  by 

the  Commissioners  of  Her  jMajesty's  "Woods  and  Forests. 

(3)  Any  person  aiding  or  assisting  in  the  taking  or  kilhng  of  any  game, 

or  any  woodcock,  snipe,  quail,  landrail,  or  coney,  or  any  deer,  in 
the  company  or  presence,  and  for  the  use  of,  another  person  who 
shall  have  duly  obtained,  according  to  the  directions  of  the  Act, 
and  in  his  own  right,  a  licence  to  kill  game,  and  who  shall,  by 
virtue  of  such  licence,  then  and  there  use  his  own  dog,  gun,  net,  or 
other  engine  for  the  taking  or  killing  of  such  game,  woodcock, 
snipe,  quail,  landrail,  coney,  or  deer,  and  who  shall  not  act  therein 
h\  virtue  of  any  deputation  or  appointment. 

(4)  And  as  regards  the  killing  of  hares  only,  all  persons  who,  under  the 

provisions  of  the  two  several  Acts  11  &  12  Vict.  c.  29  and  30 
respectively,  are  authorised  to  kill  hares  in  England  and  Scotland 
without  obtaining  an  annual  game  certiiicate  (see  article  Hakes, 
vol.  vi.  p.  160). 

(5)  As  regards  the  killing  of  ground  game,  the  occupier  and  the  persons 

authorised  by  him  under  the  Ground  Game  Act,  1880,  are  expressly 
exempted  from  obtaining  a  licence  to  kill  game  if  the  ground  game 
is  killed  or  taken  on  the  land  in  the  occupation  of  such  occupier 
(see  Ground  Game  Act,  vol.  vi.  p.  145). 

(6)  In  Scotland,  by  the  Game  Laws  Amendment  (Scotland)  Act,  1877 

(40  &  41  Vict.  c.  28,  s.  8),  any  lessee,  in  actual  occupation  of  land, 
having  the  right  to  kill  hares  by  himself,  or  any  person  autliorised 
in  writing  by  him,  may  kill  hares  witliout  a  game  licence. 

The  third  exemption  relates  to  persons  employed  as  beaters  or  game 
carriers.  It  will  be  observed  that  the  assistance  must  be  given  to  a  licensed 
person  using  "  his  own  dog,  gun,  net,  or  other  engine."  Accordingly,  it  has 
been  said  (Oke,  p.  55)  that  if  a  person  goes  out  to  shoot  with  a  borrowed 
dog  or  gun,  all  the  beaters  accompanying  liim  are  lial)le  to  a  penalty  of  £20 
for  taking  game  without  a  licence.  Whether  or  not  that  be  the  i)roi)er  con- 
struction of  the  section,  it  is  unlikely  that  the  revenue  authorities  will  seek 
to  enforce  so  extravagant  a  claim. 

Gamekeepers  Licence. — As  above  mentioned,  the  amount  of  licence  duty 
is  £2.  The  licence  belongs  to  the  master,  not  to  the  man,  and  on  a  change 
of  servant  during  the  year  the  master  may  have  tlie  licence  endorsed  to  the 
new  man  (23  &  24  Vict.  c.  90,  s.  8).  The  licence  qualifies  the  keeper  to  kill 
game  only  on  his  master's  ground.  Accordingly,  a  gamekeeper  cannot,  m 
virtue  of  his  licence,  kill  game  on  a  neighbouring  ])roi)netor's  lands. 

If  any  ])erson  be  found  d(jing  an  act  for  which  a  game  licence  is  required, 
his  licence  may  be  demanded  by  any  officer  of  Inland  Kevenue,  or  by  the 
lord  of  the  barony,  or  gamekeeiicr,  or  a  person  having  a  game  licence,  or 
the  owner,  lessee,  or  occupier  of  the  land  on  whicii  tiie  ])crs()n  is  found.  11 
the  licence  be  not  produced,  and  the  i)erson  failing  to  jjroduce  it  refuses  to 
give  his  name  and  address,  he  is  liable  in  a  penalty  of  £20  (23  &  24  Vict, 
c.  90,  s.  10).  The  penalty  is  not  incurred  by  Llic  ni(!re  refusal  to  pn.duce  the 
licence,  uidess  the  person  also  refuses  to  give  his  name  and  adilress  (Mol/on, 

4  Ksp.  21')  ;  see  also,  in  relation  t,o  this  i.rovision,  Ld.  Tenterden  in  Sn(rf/i, 

5  C.  &  r.  38). 

Lists  of  licences  are  published  by   the    Inland    llevenue  locally,  m  such 

manner  as  they  lind  most  expedient  (s.  12). 
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Game  licences  are  available  throughout  the  whole  of  the  United 
Kingdom  (s.  18). 

[Irvine,  Game  Laws;  Oke,  Game  Laws,  1897  edition;  Warry,  Game 
Laws  of  England]. 

Licence  to  Preach.— See  Minister. 

Licensing  (Scotland)  Acts,    1828   to    1897.— The 

Home  Dmmmoud  Act,  1828  (9  Ceo.  iv.  c.  58);  The  Forbes-Mackenzie  Act, 
1853  (16  &  17  Vict.  c.  67);  The  Public  Houses  Acts  Amendment  (Scotland) 
Act,  1862  (25  &  26  Vict.  c.  35) ;  The  Publicans  Certificates  Act,  1876  (39  &  40 
Vict.  c.  26) ;  The  Publicans  Certificates  Act  Amendment  Act,  1877  (40  Vict. 
c.  3);  The  Public  Houses  Hours  of  Closing  Act,  1887  (50  &  51  Vict.  c.  38) ; 
and  The  Licensing  Amendment  (Scotland)  Act,  1897  (60  &  61  Vict.  c.  50).  ^ 
The  first  public  general  Statute  regulating  certificates  for  publicans' 
licences  in  Scotland  was  44  Geo.  in.  c.  55  (1804),  entitled  "  An  Act  for 
more  effectually  preventing  the  sale  of  exciseable  liquors  in  Scotland  by 
persons  not  duly  licensed,  and  for  altering  the  times  of  granting  licences 
to  sell  such  exciseable  liquors  by  retail."  That  Act  was  repealed,  so  far 
as  regarded  Scotland,  by  the  Act  9  Geo.  iv.  c.  58  (1828),  which  is  the 
first  and  principal  Act  of  the  series  now  in  force. 

The  1828  Act  was  passed  to  regulate  the  granting  of  certificates  by 
justices  and  magistrates  authorising  persons  to  keep  common  inns,  ale- 
houses, and  victualling  houses  in  which  ale,  beer,  spirits,  wine,  and  other 
exciseable  liquors  are  sold  by  retail  under  excise  licences,  for  the 
better  regulation  of  such  houses,  and  for  the  prevention  of  such  houses 
being  kept  without  such  certificates.  It  had  only  one  form  of  certificate 
for  all  kinds  of  houses  in  which  exciseable  liquors  were  sold,  and  did  not 
provide  for  preventing  other  goods  being  sold  in  the  licensed  premises,  or 
prohibit  in  any  case  the  consumption  of  exciseable  liquors  in  the  licensed 
premises.  The  certificate  contained  several  conditions,  which  are  still  in 
existence,  and  among  the  original  conditions  were  the  following :  "  do  not 
keep  open  house,  or  permit,  or  suffer  any  drinking  or  tippling  in  any  part 
of  the  premises  thereunto  belonging  during  the  hours  of  divine  service  on 
Sundays,  or  other  days  set  aside  for  public  worship  by  lawful  authority,  nor 
keep  the  same  open  at  unseasonable  hours." 

Many  of  the  provisions  of  this  Statute  are  still  in  force,  but  it  has  been 
extensively  amended  by  subsequent  Acts. 

The  1853  Act,  according  to  its  preamble,  was  passed  because  of  great 
evils  having  been  found  to  arise  from  the  granting  of  certificates  for  spirits, 
wine,  and  exciseable  liquors,  to  be  drunk  or  consumed  on  the  premises,  to 
dealers  in  provisions  and  other  such  commodities.  By  its  first  section  it 
was  provided  that  no  certificate  was  to  be  granted  for  exciseable  liquors  to 
be  drunk  or  consumed  on  the  premises  unless  on  the  express  condition  that 
no  groceries  or  other  provisions  to  be  consumed  elsewhere  were  to  be  sold 
in  the  house  or  premises  to  which  the  certificate  applied. 

By  that  Act  three  forms  of  certificate  were  provided,  namely,  (1)  for  inns 
and  hotels;  (2)  for  pubHc-houses ;  and  (3)  for  dealers  in  spirits,  and  grocers 
and  provision  dealers  trading  in  spirits. 

By  these  certificates  the  holders  were  bound,  except  in  the  case  of 
hotel-keepers  being  entitled  at  all  times  to  supply  refreshment  to  bona  fide 
travellers  or  to  persons  requiring  to  lodge  in  their  hotels,  to  refrain  from 
selling  exciseable  liquors  on  Sundays  and  on  other  days  of  the  week  except 
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between  the  hours  of  8  o'clock  in  tlie  morning  and  11  u'clock  al  ni>'ht. 
The  three  classes  of  certificate  above  described  still  remain,  althonf^h  they 
have  been  somewhat  altered  in  their  terms  by  subsequent  Statutes,°and  no 
other  certificates  are  granted  either  by  the  justices  or  magistrates,  except 
those  for  the  retail  of  table  beer  sold  at  a  price  not  exceeding  the  rate  of 
one  penny  halfpenny  the  quart,  and  not  to  be  drunk  or  consumed  on  the 
premises  (see  see.  3  of  24  &  25  Vict.  c.  21,  and  sec.  17  of  39  &  40  Vict.  c.  2G). 

The  18G2  Act  extended  and  amended  the  1828  and  1853  Acts  on  the 
recommendations  of  a  Eoyal  Commission.  Tliat  Act,  in  addition  to  many 
other  amendments,  made  provision  for  more  etiectually  preventing  the  sale 
of  exciseable  liquors  without  certificate  and  licence. 

The  18 76  Act  assimilates  the  law  of  Scotland  relating  to  tlie  grant  of 
licences  to  that  of  England,  in  so  far  as  it  provides  that  the  grant  of  a  new 
certificate  shall  not  be  operative  unless  it  is  confirmed  by  a  licensiuLc 
committee. 

The  1877  Act  makes  a  slight  amendment  on  the  1876  Act. 

The  1887  Act  authorises  the  respective  licensing  authorities,  except 
those  for  Edinburgh,  Glasgow  inclusive  of  9  towns  immediately  adjoining 
Glasgow,  Greenock,  Leith,  Aberdeen,  Dundee,  and  Paisley,  and  "any  burgii 
town  or  populous  place  containing  50,000  inhabitants  and  upwards,  to  fix 
an  hour  for  closing  all  licensed  houses,  not  earlier  than  10  o'clock  nor 
later  than  11  o'clock  at  night,  and  amends  the  various  classes  of  certificate 
to  permit  of  this  being  done. 

The  1897  Act  provides  that  no  licence  be  granted  for  the  sale  of 
"sweets"  by  retail  without  first  obtaining  a  certificate  in  the  same  way  as 
certificates  under  the  above-cited  Acts.  Certificates  for  the  sale  of  sweets 
may  be  granted  in  either  of  the  forms  prescribed  in  Sched.  (A)  appended 
to  the  1862  Act  for  puljlic-houses  or  dealers  or  grocers.  The  definition  of 
"  sweets  or  made  wines,"  as  given  in  52  &  53  Vict.  c.  42,  s.  28,  is  as  follows : 
"  Any  liquor  which  is  made  from  fruit  and  sugar  or  from  fruit  or  sugar 
mixed  with  any  other  material,  and  wliich  has  undergone  a  process  of 
fermentation  in  tlie  manufacture  thereof."  Persons  trafficking  in  "sweets" 
witliout  obtaining  a  certificate  render  themselves  liable  in  a  penalty  not 
exceeding  ten  pounds  sterling,  and  in  default  of  payment  may  be  im- 
prisoned for  a  period  not  exceeding  two  months. 

In  addition  to  tlic  Licensing  Acts  1828  to  1897,  there  are  at  least  52 
other  Acts  which  contain  provisions  directly  affecting  the  sale  by  retail  of 
exciseable  liquors — 41  of  these  are  public  general  Statutes,  and  are  as 
follows,  namely : — 

1.  Tippling  Act,  1751,  24  Geo.  ii.  c.  40,  s.  12,  so  far  as  not  repealed. 

2.  Tippling  Act,  1862,  25  &  26  Vict.  c.  38,  so  far  as  not  repealed. 

3.  Game  Act,  1831,  1  &  2  Will.  iv.  c.  32,  s.  18. 

4.  County  Police  Act,  1857,  20  &  21  Vict.  c.  72,  s.  24. 

5.  Lmkcepers  Act,  1863,  26  &  27  Vict.  c.  41,  whole. 

6.  Innkeepers  Act,  1878,  41  &  42  Vict.  c.  38,  whole. 

7.  Public  Health  Act,  1897,  60  &  61  Vict.  c.  38,  s.  51. 

8.  Prevention  of  Crimes  Act,  1871,  .".4  &  :55  Vict.  c.  112,  s.  10. 

9.  Metallifcrf)us  :\Iines  Act,  1872,  35  &  36  Vict.  c.  77,  ss.  9,  31. 

10.  Pood  and  Drugs  Act,  1875,  38  &  39  Vict.  c.  63,  ss.  2,  6. 

11.  I'.iod  :iiid  Drugs  Amendment  Act,  1879,  42  &  43  Vict.  c.  30,  .s.  6. 
IL'.   Wiiights  and  Measures  Act,  1878,41  Sc  42  Vict,  c  49,  s.s.  19,  22,  24, 

25,  26,  28,  29,  48. 
13.  Army  Act,  1881,  44  &  45  \'i(l.  v.  58,  ss.  103  d.  JoS,  I  lo,  I  !'.i,  171, 
Second  Sched.  parts  1  and  2. 
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14.  Army  (Annual)  Act,  1897,  60  Vict.  c.  3,  s.  3,  Schedule. 

15.  Wages  Paying  in  Public  Houses  Act,  1883, 46  &  47  Vict.  c.  31,  whole. 

16.  Elections  Corrupt  Practices  Act,  1883,  46  &  47  Vict.  c.  51,  ss.  20, 

21,  38,  68. 

17.  Elections  Corrupt  Practices  Act,  1890, 53  &  54  Vict.  c.  55,  ss.  2,  20, 21. 

18.  Coal  Mines  Act,  1887,  50  &  51  Vict.  c.  58,  ss.  16,  60. 

19.  Interpretation  of  Statutes  Act,  1889,  52  &  53  Vict.  c.  63,  s.  33. 

20    Burah  Police  Act,  1892,  55  &  56  Vict.  c.  55,  ss.  38,  256,  380  to  382, 
401,  440,  454,  465,  501,  510,  515,  516. 

21.  Shop  Hours  Act,  1892,  55  &  56  Vict.  c.  62,  ss.  3  to  6,  9,  10. 

22.  North    Sea  Fisheries  Act,  1893,  50  &  57  Vict.  c.  17,  ss.  2  to  4, 

5  Sched.  Art.  II L 

23.  Quarries  Act,  1894,  57  &  58  Vict.  c.  42,  s.  2  (1). 

24.  Excise  Duties  Act,  1825,  6  Geo.  iv.  c.  81,  part  of  s.  2,  s.  11. 

25.  Theatres  Act,  1835,  5  &  6  Will.  iv.  c.  39,  s.  7. 

20.  Customs  and  Excise  Duties  Act,  1840,  3  &  4  Vict.  c.  17,  s.  1  (part). 

27.  Spirit  Duties  Act,  1860,  23  &  24  Vict.  c.  129,  s.  1. 

28.  Excise  Table  Beer  Act,  1861,  24  &  25  Vict.  c.  21,  s.  3,  part  of 

Sched.  (A). 

29.  Inland  Eevenue  Act.  1861,  24  &  25  Vict.  c.  91,  ss.  6,  12. 

30.  Inland  Revenue  Act,  1863,  26  &  27  Vict.  c.  33,  s.  21. 

31.  Six  Day  Licences  Act,  1872,  35  &  36  Vict.  c.  94,  s.  49. 

32.  Excise  Duties  Act,  1873,  36  &  37  Vict.  c.  18,  s.  4. 

33.  Early  Closing  Act,  1874,  37  &  38  Vict.  c.  49,  ss.  7  and  8. 

34.  Inland  Pevenue  Act,  1880,  43  &  44  A^ict.  c.  20,  ss.  2  (part),  40  to  45. 

35.  Spirits  Act,  1880,  43  &  44  Vict.  c.  24,  ss.  96  to  113,  141,  142,  146 

to  150,  153,  154;  First  Sched.  parts  7  and  8,  and  Fourth  Sched. 

36.  Passenger  Vessels  Act,  1882,  45  &  46  Vict.  c.  66,  whole. 

37.  Customs  and  Inland  Eevenue  Act,  1885,  48  &  49  Vict.  c.  51,  ss.  4 

and  (2)  of  8. 

38.  Revenue  Act,  1889,  52  &  53  Vict.  c.  42,  ss.  26,  27,  28. 

39.  Customs  and  Inland  Revenue  Act,  1890,  53  Vict.  c.  8,  ss.  4,  6. 

40.  Inland  Revenue  Regulation  Act,  1890,  53  &  54  Vict.  c.  21,  s.  11. 

41.  Finance  Act,  1897,  60  &  61  Vict.  c.  24,  s.  7. 
Eleven  are  local  Acts,  namely : — 

1.  Aberdeen  Police  and  Waterworks  Act,  1862,  ss.  221  and  232. 

2.  Aberdeen  Municipal  Extension  Act,  1871,  ss.  21,  152. 

3.  Coatbridge  Burgh  Act,  1885,  48  &  49  Vict.  c.  41,  s.  51. 

4.  Dundee  I'olice  and  Improvement  Consolidation  Act,  1882,  ss.  156, 

157,225,259,201. 

5.  Dundee  Extension  and  Improvement  Act,  1892,  s.  85. 

6.  Edinburgli  Municipal  and  Police  Act,  1S79,  ss.  107,  217,  282,  319. 

7.  Edinburgh  Municipal  and  Police  Extension  Act,  1882,  ss.  22  to  25. 

8.  Glasgow  Police  Act,  1866,  ss.  116,  135,  150. 

9.  Glasgow  Police  Act,  1891,  s.  32. 

10.  Glasgow  Further  Powers  Act,  1892,  s.  27. 

11.  Greenock  Police  Act,  1877,  ss.  145,  146,  252,  414,  416. 

LiCENSixe  Authority.  —  Justices  of  the  peace  for  counties  and 
magistrates  of  royal  and  parliamentary  ])urghs  are  vested  with  the  power 
in  their  respective  jurisdictions  of  granting  and  renewing  certilicates  to 
enable  retailers  of  exciseable  liquors  to  obtain  the  necessary  excise  licences 
(1828,  ss.  2  to  8,  and  1862,  s.  1).  Police  burgh  magistrates  have  no 
licensing  powers  {Tcnnent,  1  S.  L.  T.  522,  613). 


LICEXSINCt  (SCOTLAND)  ACTS,  182S  TO  1897  53 

Justices  may  divide  County  into  Districts. — The  justices  of  any  county 
can  divide  a  county  into  districts  for  considering  and  disposing  of  applica- 
tions under  the  Acts,  and,  after  notice,  can  alter  or  change  any  district  or 
place  of  district  meeting  (ISliS,  s.  5). 

Justices  may,  in  certain  Cases,  grant  Certificates  for  Royal  Burghs. — If 
in  any  royal  burgh  there  shall  not  be  a  sullicient  number  of  magistrates 
present  who  are  qualified  to  grant  certificates  according  to  the  directions  of 
the  Acts  at  any  time  when  such  certificates  are  appointed  to  be  granted,  it 
shall  be  lawful  for  the  justices  of  the  county  to  grant  certificates  for  such 
royal  burgh,  at  the  same  time  and  in  the  same  manner  as  they  are  empowered 
to  grant  certificates  for  the  county.  Any  magistrates  of  such  buigh  as  are 
qualified  can,  in  such  case,  act  along  with  the  justices  in  granting  such 
certificates  (1828,  s.  G). 

Magistrates  may  make  Regulations  regarding  Api^Ucations. — The  justices 
or  magistrates  respectively,  assembled  at  any  general  or  district  meeting 
held  for  the  purpose  of  granting  or  renewing  certificates,  are  empowered  to 
make  such  regulations  and  rules  as  they  shall  think  fit,  not  being  inconsistent 
with  the  provisions  of  the  Acts,  as  to  the  manner  of  making  such  applications, 
as  well  as  for  ascertaining  the  character  of  the  applicants,  as  to  whether  it 
be  expedient  to  grant  such  certificates  in  the  places  in  which  they  are  sought 
to  be  obtained,  and  also  as  to  the  mode  of  proceeding  in  transferring  certificates 
(1828,  s.  11). 

They  may  also  cause  a  descriptive  list  of  persons  to  whom  certificates 
shall  have  been  granted  for  the  year  next  ensuing,  with  the  premises  to 
which  such  certificates  apply,  to  be  made  up  and  printed  in  such  form  as 
they  shall  direct,  for  the  use  of  themselves  and  others  concerned  in  the 
execution  of  the  Acts  (1862,  s.  10). 

What  disqualifi.es  Justices  or  Magistrcdes  under  Acts.  —  No  justice  or 
magistrate  who  is  a  brewer,  maltster,  distiller,  or  dealer  in  or  retailer  of  ale,  beer, 
spirits,  wine,  or  other  exciseable  liquors,  or  who  shall  be  in  partnership  with 
any  person  as  a  brewer,  maltster,  distiller,  or  dealer  in  or  retailer  of  ale,  beer, 
spirits,  wine,  or  other  exciseable  liquors,  shall  act  as  such  justice  or  magistrate 
respectively  in  the  execution  of  the  Acts;  nor  shall  any  justice  or  magistrate 
act  in  the  granting  of  any  certificate  when  he  shall  be  the  proprietor  or 
tenant  of  the  house  or  premises  for  whicli  such  certificate  shall  be  ai)plicd 
for ;  and  everything  done  by  a  justice  or  magistrate  respectively  in  any  case 
in  which  he  is  so  disqualified  to  act  shall  be  null  and  void ;  and  every 
justice  or  magistrate  who  shall  knowingly  or  wilfully  offend  in  any  of  the 
premises  aforesaid  shall  forfeit  and  ])ay  tiie  sum  of  hfty  pounds,  to  be  re- 
covered by  any  person  who  will  prosecute  for  the  same  before  the  Sherill'  of 
the  county  within  six  calendar  months  next  after  the  oifcnce  has  been 
committed  (1828,  s.  1:3). 

Ld.  Kincairney  held  that  justices  who  are  shareholders  of  lailway  eoni- 
panies  which  own  hotels  are  not  disqualified  under  the  Acts.  He  also  held 
that  no  disqualification  attached  to  a  justice  who  had  been  bankrupt,  although 
he  had  not  obtained  a  certificate  1:0  the  effect  that  his  bankrujjtcy  was 
caused  by  misfortune,  without  any  misconduct  on  his  \ydvt{(ireenhdl  (actu)n 
of  reduction),  Ct.  of  Sn.  27  March  189U,  Dewar's  ll</i(or  Laws,  2nd  ed.,  '.)(i, 
p.  223).  A  magistrate  who  is  trustee  on  a  publican's  estate  is  nnt  thereby 
disqualified  as  a  licensing  magistrate  (/^imf^tc  (action  of  reduetion),  IS'.H), 
18  li.  GO). 

Licensing  Meetings. — At  meetings  held  for  the  disposal  of  api»lications 
for  certificates  it  shall  be  lawful  to  grant  certificates  to  such  and  so  many 
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persons  as  the  justices  or  magistrates  then  asseniLled,  or  the  major  part  of 
them,  shall  think  meet  and  convenient,  provided  always  that  all  such 
meetings  shall  be  held  with  open  doors,  that  it  shall  not  be  competent  to 
refuse  the  renewal  of  any  certificate  without  hearing  the  party  in  support  of 
the  application  for  renewal  in  open  Court,  if  such  party  shall  think  fit  to 
attend,  and  that  there  shall  be  at  least  two  justices  or  magistrates  respectively 
present  at  such  meetings  (1828,  s.  7). 

Such  meetings  are  held  half-yearly  :  the  magistrates  of  burghs  meet  on 
the  second  Tuesday  of  April  and  the  third  Tuesday  of  October,  and  the 
justices  within  their  several  counties  or  districts  on  the  third  Tuesday  of 
April  and  the  last  Tuesday  of  October,  in  each  year.  They  are  empowered 
to  adjourn  such  meetings  from  time  to  time  as  they  shall  think  fit,  during 
the  period  of  one  month  next  after  the  day  of  their  first  meeting,  but  no 
longer  (1862,  s.  1).  It  is  lawful  for  tlie  licensing  justices  or  magistrates,  where 
they  shall  think  it  inexpedient  to  grant  to  any  person  a  certificate  in  the  form 
applied  for,  to  grant  him  a  certificate  in  any  other  of  the  forms  contained  in 
Sched.  A  of  the  1862  Act,  s.  2.  Every  certificate  shall  be  in  force  for  one 
whole  year  commencing  at  the  term  of  Whitsunday,  or  lor  six  months  from 
Martinmas  respectively,  according  to  the  period  of  the  year  at  which  such 
certificate  is  granted  (1828,  s.  9).  Where  a  person  holding  a  certificate 
applies  for  the  renewal  of  his  certificate,  he  need  not  attend  in  person  at 
the  meeting  for  granting  and  renewing  certificates,  unless  he  is  required  by 
the  justices  or  magistrates  to  attend  (1876,  s.  15).  It  has  been  held  in 
England  that  a  majority  of  the  justices  present  at  a  licensing  meeting  must 
vote  in  favour  of  an  application  for  a  certificate  before  it  is  granted  (Garton, 
Queen's  Bench,  27  April  1893,  57  J.  P.  o28).  This  question  has  not  been 
settled  in  Scotland,  but  in  the  opinion  of  eminent  counsel  the  judg- 
ment should  be  determined  by  the  majority  of  those  voting.  This  seems 
reasonable,  because  while  a  case  is  being  heard  justices  and  magistrates 
sometimes  enter  and  leave  the  meeting,  and  it  not  infrequently  happens 
that  justices  or  magistrates  are  present  who  are  disqualified  from  voting. 

Judgment  of  licensing  Court  will  not  be  disturbed  by  Supreme  Court 
unless  for  excess  of  statutory  jurisdiction  {Lundie,  1890,  18  E.  60).  A 
chairman  of  a  licensing  Court  has  no  casting  vote  {Maxwell  (action  of 
reduction).  Court  of  Session,  6  Mar.  1888,  Dewar's  Liquor  Laus,  2nd  ed., 
82,  p.  213).  Licensing  Court  in  absence  of  hotel-keeper,  and  without 
giving  notice  to  attend,  reduced  hotel  certificate  to  that  of  a  public-house. 
Ld.  Eraser  held  this  quite  competent  ( Waterson  (action  of  reduction),  1888, 
Dewar's  Liquor  Lcms,  2nd  ed.,  87,  p.  216).  Justices  cannot  license  within 
Courts  of  parliamentary  burghs  {Booth,  1867,  5  Irv.  371). 

Applications  fop  Certificates,  etc. — Applications  for  certificates 
or  renewal  of  certificates  require  to  be  made  according  to  form  contained 
in  the  first  part  of  Sched.  (B)  annexed  to  the  1862  Act  (s.  8).  Printed 
forms  of  application  are  obtainable  from  the  clerk  of  the  peace  or  town 
clerk  at  sixpence  per  copy,  and  when  duly  filled  up  and  signed  by  the 
applicant  or  his  agent,  must  be  lodged  with  the  clerk  fourteen  days  at 
least  before  the  general  meeting  for  granting  and  renewing  certificates 
(1862,  s.  8).  In  an  appeal  case  {FvcuCb..  C,  1897,  4  S.  L.  T.  471)  it  was 
held  that  the  number  of  days  within  which  a  complaint  should  be  brought 
was  to  be  reckoned  by  days  and  not  by  hours,  so  the  same  principle  should 
apply  to  time  when  mentioned  by  days  in  the  Public  Houses  Acts. 

A  hotel-keeper  who  had  not  lodged  his  application  for  a  renewal  of  his 
certificate  in  time,  although  granted  a  certificate  in  the  lower  Court,  and 
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also  on  appeal  at  quarter  sessions,  had  same  suspended  by  Lord  Ordinary 
{M'lntijrc,  14  July  1876,  Irons'  Manual,  p.  10). 

In  such  circumstances  the  way  usually  adopted  of  getting  over  tlie 
difficulty  is  for  the  applicant  to  petition  the  Board  of  Inland  Kevenue  for 
permission.  If  such  a  petition  is  recommended  by  the  local  magistrates, 
permission  is  generally  obtained. 

Certificates  of  SuitaMlity  of  Premises  and  as  to  Character  of  Ajjplicaiit. 
— The  licensing  authority  is  prohibited  from  entertaining  an  application  for 
a  certificate  for  a  house  not  licensed  until  a  report  shall  have  been  made 
and  subscribed  by  a  justice  or  magistrate  of  the  jurisdiction,  such  justice  or 
magistrate  being  entitled  to  grant  certificates,  stating  that  the  premises  are 
of  suitable  construction  and  accommodation  for  the  purpose  applied  for, 
and  accompanied  with  a  certificate  from  a  justice  or  magistrate  as  to  the 
applicant's  character  and  qualifications.  These  reports  and  certificates 
require  to  be  given  in  the  form,  as  near  as  may  be,  contained  in  the  second 
part  of  the  Sched.  (B)  annexed  to  the  1862  Act  (s.  8).  A  certificate  of 
character  and  qualification  is  not  necessary  with  applications  for  renewal 
of  certificates.  A  licensing  Court  cannot  legally  sign  a  mniute  embodying 
a  resolution  to  license  extended  premises  if  and  when  they  have  been 
erected  conform  to  the  plans  submitted  (Hannah  and  Others,  1894, 
1  S.  L.  T.  457). 

Begister  of  Applicants,  etc. — The  names  and  designations  of  all  persons 
who  make  application  for  certificates  require  to  be  entered  by  the  clerk  in 
a  book  or  register,  which  shall  contain  a  record  of  the  proceedings  and  of 
the  manner  in  which  the  applications  are  disposed  of;  the  cases  of  new 
applicants  are  not  to  be  considered  until  all  the  other  cases  have  been  dis- 
posed of;  and  it  is  not  lawful  at  any  adjourned  meeting  to  alter  anything 
which  was  done  at  any  previous  meeting  in  granting  or  refusing  (1828,  s. 
12).     The  form  of  register  of  applications  is  given  in  Schedule  to  1853  Act. 

The  statutory  direction  that  new  applications  are  not  to  be  considered 
until  all  the  other  cases  have  been  disposed  of  is  in  many  cases  more 
lionoured  in  the  breach  than  in  the  observance.  It  has  not  been  decided 
in  any  case  in  the  Supreme  Court  that  the  adjournment  or  continuation  of 
a  new  application  is  a  disposal  of  it. 

List  of  New  Apjilicants,  New  Tenants  or  Occupants,  and  of  Transferred 
Certificates  to  he  advertised. — The  clerk  of  peace  or  town  clerk  shall,  at  least 
ten  days  before  the  general  meeting  for  the  granting  and  renewing  of 
certificates,  make  out  and  advertise,  at  least  twice  in  one  or  more  news- 
papers printed  or  generally  circulated  in  the  district,  a  complete  list,  in  the 
form,  as  nearly  as  may  be,  set  forth  in  Sched.  (C)  annexed  to  the  1862 
Act,  of  all  applications  for  certificates  within  their  respective  bounds  for 
premises  not  at  the  time  certificated,  and  of  all  applications  by  new  tenants 
or  occupants  of  premises  at  the  time  certificated,  and  also  of  all  applications 
for  renewal  of  certificates  wliich  have  been  transferred  during  the  currency 
of  the  previous  half-year  (1862,  s.  10). 

In  some  licensing  Courts  applications  for  certificates  are  lodged  by  new 
tenants  or  occupants  ten  days  before  the  licensing  meetings  in  October,  and 
such  applications  are  entertained  and  disposed  of.  This  seems  to  l)e  an 
irregularity,  because  a  certificate  granted  at  the  annual  meeting  in  Ajnil 
runs  to  15th  May  of  the  following  year.  If  a  chan<:o  becomes  necessary 
during  the  currency  of  a  certificate,  it  ought  to  be  transferred. 

Objectors  to  the  Grantimj  of  Certificates.^ Any  person,  or  the  agent  of 
any  person,  owning  or  occupying  ])ropcrty  in  the  neighbourhood  ot  the 
housi,'  or  premises  in  respect   of  vvhi(;h  any  ccrtilicatt!   oi'  rcm'wal  of  any 
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certificate  shall  be  applied  for,  may  object  to  the  granting  or  renewal  of 
such  certificate  by  lodging  at  any  time,  not  less  than  five  days  before  the 
general  meeting  of  the  justices  or  magistrates  for  the  granting  and  renewal 
of  certificates   where    such   house  -or   premises   shall   be   situated, _  with 
the  clerk  of  the  peace  or  town  clerk,  as  the  case  may  be,  a  notice  in 
writing  to  that  effect,  signed  by  such  person  or  his  agent,  specifying  the 
grounds    of    such  objection,   which    objection     shall    be    heard  ^  at     the 
ensuing   general   meeting;  and  if  such   objection   shall    be    considered  of 
sufficient  importance  by  the  justices  or  magistrates  in  such  general  meet- 
ing, and  shall  be  proved  to  their  satisfaction,  the  said  certificate  shall  not 
be^granted  or  renewed ;  provided  always  that  no  such  objection  shall  be 
entertained   unless   it   shall  be  proved  or  admitted  that    the   person    so 
objecting,  or  his  agent,  did,  at  least  five  days  before  such  general  meeting, 
deUver  or  cause  to  be  delivered  to  the  person  applying  for  such  certificate 
a  copy  of  the  aforesaid  notice,  or  did  forward  to  him  by  post,  with  postage 
prepaid,  or  did  leave  for  him  a  copy  thereof,  addressed  to  him  at  his  place 
of  abode  mentioned  in  his  application,  or,  in  tlie  case  of  an  application  for 
the   renewal   of  any  certificate,  at  the  licensed   premises  for   which  the 
application  is  made  ;  and  it  shall  be  lawful  for  the  justices  or  magistrates 
respectively,  in  the  event  of  their  considering  the  allegations  and  objections 
against  a  renewal  of  a  certificate  contained  in  any  such  notice  frivolous, 
or  vexatious,  or  unauthorised,  to  find  the  person  or  agent,  as  the  case  may  be, 
making  the  same,  liable  in  such  expenses  as  they  shall  deem  proper,  and 
the  amount  of   the   expenses  so  found  due  shall  be   recoverable   in  the 
sheriff's  or  justices'  Small-Debt  Court  having  jurisdiction  in  the  district ; 
and  a  certified  copy  of  the  aforesaid  finding  shall  be  sufficient  evidence  and 
authority  for  decerning  for  the  amount  thereof,  with  expenses  (1862,  s.  11). 
It  shall  be  lawful  for  the  justices  or  for  the  magistrates,  at  any  general 
meeting  for  the  granting  and  renewal  of  certificates,  to  hear  and  determine 
as  at  present,  and  without  the  notice  required  by  sec.  11,  any  objections  to 
be  made  verbally  or  in  writing  by  any  justice  or  magistrate,  or  by  the 
procurator-fiscal,  chief  constable,  or  superintendent  of  police,  against  the 
granting  or  renewing  of  any  certificate  (1862,  s.  12). 

Confirmation  of  New  Certificates.— In  1876  the  Tublicans  Certificates 
Act  was  passed,  having  for  its  object  the  assimilating  of  the  law  of 
Scotland  relating  to  the  granting  of  licences  to  that  of  England.  Since 
it  came  into  force  on  1  January  1877  all  new  certificates  granted 
require  to  be  confirmed  in  counties  by  the  county  licensing  committee 
and  in  burghs  by  the  joint  committee  for  the  burgh,  before  becoming 
operative.  "A  new  certificate"  means  "a  certificate  granted  by  the 
competent  authority  for  a  licence  for  the  sale  of  exciseable  liquors  to  any 
person  in  respect  of  any  premises  which  are  not  certificated  at  the  time 
of  the  application  for  such  grant,  but  shall  not  apply  to  the  rebuilding  of 
certificated  premises  which  have  been  destroyed  by  fire,  tempest,  or  other 
unforeseen  and  unavoidable  calamity"  (1876,  s.  4).  lu  the  report  of  the 
Eoyal  Commission  on  Grocers'  Licences  of  1878,  the  Commissioners,  in 
par.  6o,  give  it  as  their  opinion  that  under  the  definition  of  "a  new 
certificate"  "the  justices  or  magistrates  might,  without  confirmation  being 
required,  convert  every  licensed  grocer's  shop  within  their  jurisdiction  into 
a  public-house,  or  vice  versd,  which  was  probably  not  the  intention  of  the 
Act."  In  appeal  case  Weir  &  Patrick,  H.  C,  12  March  1897,  S.  L.  _T. 
472,  vol.  4,  342,  the  Court  held  that  where  a  publican  got  a  hotel  certifi- 
cate granted  to  him  in  place  of  a  public-house  certificate,  it  was  "  a  new 
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certificate,"  aucl  required  confirmation.  It  is  doubtful  if  the  Court  wouM 
hold  confirmation  necessary  in  a  case  where  a  hotel  certificate  was  reduced 
to  one  for  a  pulilic-house,  or  in  the  case  of  a  public-house  (porter  and  ale) 
certificate  being  extended  so  as  to  enable  the  holder  to  sell  spirits  as  well 
as  porter  and  ale. 

Licensing  and  Joint  Committees,  Ajijjointmoit,  Duties,  etc—One  or  more 
county  licensint^  committees  require  to  be  appointed  by  the  justices  from 
among  themselves  at  the  meeting  of  quarter  sessions  to  be  held  in  Mareli 
of  each  year,  or  at  any  adjournment  thereof,  and  they  are  directed  to 
assign  such  area  of  jurisdiction  for  such  committees  as  they  may  consider 
expedient  (1876,  s.  7  (1),  and  1877,  s.  2).  Such  a  committee  shall  consist  of 
notless  than  three  nor  more  than  twelve  merabers,and  a  quorum  shall  be  three 
members  (1876,  s.  7  (2  and  3));  a  joint  committee  for  a  burgh  shall  consist 
of  three  justices  and  three  magistrates,  except  where,  by  the  constitution  of 
the  burgh,  there  are  only  two  magistrates  therein,  in  which  case  the  joint 
committee  shall  consist  of  two  justices  and  two  magistrates  (1876,  s.  9  (1)). 
The  justices  on  a  joint  committee  shall  be  appointed  by  the  county  licensing 
committee,  and  tliey,  as  well  as  the  magistrates  for  said  joint  committee, 
shall  be  appointed  on  the  second  Tuesday  of  November  in  each  year  (1876,  s.  9 
(3  and  4)).  The  senior  magistrate  of  the  burgh  shall  be  chairman  of  the 
joint  committee,  and  when  there  shall  be  an  equality  of  votes  he  shall 
"have  a  second  vote  (1876,  s.  9  (8)).  When  the  joint  committee  shall 
consist  of  six  members  the  quorum  shall  be  five,  and  where  four  it  shall 
consist  of  three  members  (1876,  s.  9  (7)). 

The  justices  in  quarter  sessions  assembled,  and  the  magistrates  of 
burghs,  are  empowered  to  make  regulations  with  respect  to  the  meetings  of 
such  committees.  The  application  for  confirmation  of  a  new  certificate 
requires  to  be  made  in  the  form  given  in  the  schedule  (1)  attached  to  the 
1876  Act,  and  to  be  lodged,  together  with  the  certificate,  with  the  clerk 
of  the  peace  of  the  county  wkhin  ten  days  after  the  granting  of  the 
certificate.  Such  committees  can  award  costs  to  or  against  parties  to  the 
proceedings,  except  the  procurator-fiscal  in  the  public  interest  (1876,  s.  10). 
The  only  persons  who  are  entitled  to  appear  before  such  committees  and 
oppose  the  confirmation  of  a  new  certificate  are  the  procui'ator-fiscal  and 
any  person  who  appeared  before  the  justices  or  magistrates  and  opposed 
the  grant  of  the  new  certificate  (1876,  s.  12).  Justices  or  magistrates  who 
are  disqualified  (1828,  s.  13)  are  not  to  be  appointed  as  members  of  such 
committees  (1876,  s.  11). 

Table  Beer  Licences  not  to  he  granted  without  Certificate. — Table  beer 
licences  are  not  to  be  granted  by  the  Inland  llevenue  unless  justices'  or 
magistrates'  certificates  are  obtained  under  Acts  (1876,  s.  17). 

Appeal  as  to  Certificates.  —  If  any  justice  of  the  peace,  or 
proprietor  or  occupier  of  any  house  in  respect  whereof  any  certiticate  shall 
be  applied  for,  shall  be  dissatisfied  with  any  proceeding  of  any  justices 
or  magistrates  assembled  for  granting  certificates,  whether  in  granting  or 
refusing  or  otherwise  disposing  of  any  such  applications,  it  shall  be  lawlul 
for  such  justice  of  the  peace,  proprietor,  or  occupier  to  appeal  thci'cfroni  to 
the  next  quarter  sessions  of  the  peace  for  tlie  county;  provided  always  that 
such  api)cal  shall  be  lodged  with  the  clerk  of  the  peace  within  ten  days 
after  such  proceeding,  and  provided  such  ai)pellant,  being  a  i^-ojirictor  or 
occupier  as  aforesaid,  shall  find  caution  to  abide  such  appeal  and  the 
expense*  thereof,  and  shall  give  intimation  of  sucli  ai)peal  to  the  opposite 
party,  and  to  the  justices  of  whose  proceeding  he  complains  (1828,  s.  14). 
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The  justices  iu  quarter  sessions  to  whom  an  appeal  shall  be  made  from 
a  deliverance  granting  or  refusing  any  application  for  a  certificate,  may  by 
themselves  or  any  one  or  more  of  their  number  inspect  the  premises  for 
which  a  certificate  is  applied,  and  review  a  report  granted  as  to  the 
premises  by  a  justice  or  magistrate  (1862,  s.  8). 

An  appeal  to  quarter  sessions  is  not  allowed  when  a  new  certificate  is 
granted  {Duncan,  Court  of  Session,  1  February  1878 ;  Dewar's  Liquor 
Laws,  2nd  ed.,  33,  p.  187). 

An  appeal  by  a  justice  to  cpiarter  sessions  from  magistrates'  licensing 
meeting  was  reduced  on  account  of  notice  of  appeal  not  having  been  given 
to  magistrates.  The  justice  who  appeals  cannot  sit  or  vote  as  one  of  the 
Appeal  Court  in  his  own  case.  He  does  not  require  to  find  caution  for 
expenses  {Proctor,  1854,  17  D.  197). 

In  an  appeal  case  before  the  High  Court  of  Justiciary,  where  there  was 
an  equality  of  votes,  the  Lord  Justice-Clerk,  who  was  presiding  according 
to  custom,  withdrew  his  vote,  and  the  appeal  was  sustained.  A  similar 
course  would  be  competent  at  the  Court  of  Quarter  Sessions,  where  the 
chairman  has  not  by  statute  been  granted  the  privilege  of  giving  a  casting 
vote  {Ross,  1886,  1  White,  171). 

Transfer  of  Certificates. — If  any  person  duly  authorised  to  keep 
a  common  inn,  ale  house,  or  victualling  house,  shall  die  before  the  expiration 
of  the  certificate  to  him  or  her  in  that  behalf  granted,  it  shall  be  lawful  for 
any  two  or  more  of  the  justices  of  the  peace  or  magistrates  of  the  county  or 
royal  burgh  respectively  in  which  such  house  and  premises  are  situated,  to 
grant  to  the  executors,  representatives,  or  disponees  of  the  person  so  dying, 
and  who  shall  be  possessed  of  such  house  or  premises,  a  transfer  of  the 
certificate  to  keep  and  continue  such  house  or  premises  as  a  common  inn, 
ale  house,  or  victualling  house,  as  before  such  death,  until  the  next  general 
or  district  meeting  to  be  held  under  the  authority  of  the  Act ;  and  provided 
also,  in  like  manner,  that  if  any  person  so  authorised,  or  the  executors, 
representatives,  or  disponees  of  a  person  dying  so  authorised,  and  who, 
upon  such  death,  shall  have  obtained  such  transfer  or  certificate  as  afore- 
said, shall  remove  from  or  yield  up  the  possession  of  the  house  and  premises 
for  which  such  certificate  shall  have  been  granted,  it  shall  be  lawful  for  two 
or  more  justices  of  the  peace  or  magistrates  respectively  as  aforesaid,  sitting 
publicly  in  their  ordinary  place  of  meeting,  to  grant  to  any  new  tenant  or 
occupier  of  such  house  and  premises,  upon  such  removal,  a  transfer  of  the 
certificate  to  keep  such  house  and  premises  as  a  common  inn,  ale  house, 
or  victualling  house,  as  before  such  removal,  until  the  next  general 
or  district  meeting  to  be  held  under  the  authority  of  the  Act  (1828, 
s.  19). 

The  form  of  transfer  as  provided  by  sec.  20  of  the  1828  Act,  which  will 
be  found  in  Sched.  C  appended  to  the  Act,  provides  that  the  transfer 
certificate  granted  is  to  be  in  force  only  until  the  next  general  or  district 
meeting  to  be  held  for  granting  certificates,  but  it  was  inferentially  held  in 
appeal  {M'Lntyre,  1876,  3  Coup.  319)  that  a  person  to  whom  a  transfer 
certificate  was  granted  in  April  was  entitled  to  sell  up  to  15  May,  the  date 
to  which  the  original  certificate  endured.  The  form  also  provides  that 
the  transfer  certificate  requires  to  be  duly  presented  at  the  otfice  of  excise 
within  days  (as  fixed  by  the  justices  or  magistrates  granting  the  same), 
otherwise  it  becomes  null  and  void. 

An  ex-publican,  who  had  in  July  1887  got  his  certificate  transferred  to 
a  person  who  at  the  October  half-yearly  licensing  meeting  failed  to  get  a 
renewal  of  the  transferred  certificate,  resumed  selling,  and  was  convicted  of 
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sliebeening  in  December,  and  the  conviction  was  sustained  {Jniler,  1888, 
1  White,  583). 

A  person  wlio  got  puljlic-housc  transfer  on  11  August  189G  did  not 
lodge  same  within  specitied  time  with  excise,  and  it  became  null  and  void. 
He  applied  on  5  October  for  a  renewal  of  the  transferred  certificate,  and 
was  refused.  On  14  November  the  original  holder  resumed  selling,  and 
was  convicted  of  shebeening.  On  appeal  the  conviction  was  sustained 
{Campbell,  High  Court,  1897,  4  S.  L.  T.  377). 

A  transfer  of  a  deceased  certificate-holder  should  be  obtained  speedily, 
otherwise  the  business  is  carried  on  virtually  as  a  shebeen  {Cook  and 
Mearns,  1891,  29  S.  L.  E.  247). 

A  trustee  on  a  bankrupt  publican's  estate  was  held  entitled  to  delivery 
of  permit-book  and  certificate  {Frasers  Trs.,  Court  of  Session,  189G, 
4  S.  L.  T.  109). 

Forms  of  Certificates,  etc. — The  forms  of  certificates  are  given  in 
Sched.  (A)  of  the  1862  Act,  and  are  entitled  as  follows:  "No.  1.  Form  of 
certificate  for  inns  and  hotels,"  "No.  2.  Form  of  certificate  for  public-houses," 
and  "  No.  3.  Form  of  certificate  for  dealers  in  exciseable  liquors,  and  grocers 
and  provision  dealers  trading  in  exciseable  liquors."  In  granting  these 
certificates  the  licensing  justices  or  magistrates  are  empowered  to  grant 
authority  to  sell  spirits,  wine,  and  all  other  exciseable  liquors  narrated  in 
the  certificates,  or  to  restrict  the  sale  (1)  to  porter,  ale,  beer,  cider,  or  perry, 
or  (2)  to  wine,  porter,  ale,  beer,  cider,  or  perry.  See  forms  of  certificates 
and  sec.  3  of  1862  Act. 

Inn  and  Hotel  Keeper  s  Certificate,  Terms  of. — Inn  and  hotel  keepers  are 
by  the  terms  of  their  certificate  prohibited  from  keeping  open  house  or 
permitting  or  suffering  drinking  on  their  premises,  or  selling  or  giving  out 
therefrom  any  liquors,  with  the  exception  of  refreshments  to  travellers  or  to 
persons  re(|uiring  to  lodge  in  the  said  house  or  premises,  before  or  after  the 
hours  specified  in  their  certificates,  and  also  on  Sundays.  Their  certificates 
also  contain  the  following  conditions,  viz.,  do  not  fraudulently  adulterate  or 
sell  commodities,  knowing  them  to  have  been  fraudulently  adulterated  ;  and 
do  not  use,  in  selling  the  same,  any  weight  or  measure  which  is  not  of  the 
legal  imperial  standard ;  and  do  not  sell  any  groceries  or  other  uncooked 
provisions  in  the  said  house  or  premises,  to  be  consumed  elsewhere ;  and  do 
not  knowingly  permit  any  breach  of  the  peace,  or  riotous  or  disorderly 
conduct,  within  the  said  house  or  premises;  and  do  not  knowingly  permit 
or  suffer  men  or  women  of  notoriously  bad  fame,  or  girls  or  boys,  to 
assemble  and  meet  therein  ;  and  do  not  supply  exciseable  liquors  to  girls 
or  boys  apparently  under  fourteen  years  of  age,  or  to  persons  who  are  in  a 
state  of  intoxication ;  and  do  not  ptirmit  or  suffer  any  unlawful  games 
therein ;  and  do  maintain  good  order  and  rule  within  liis  house  and 
premises ;  and  lastly,  do  not  transgress  or  commit  any  breach  of  the 
conditions  of  any  permission  to  sell  on  a  public  or  special  occasion  within 
his  own  house  or  elsewhere.  It  is  provided  l)y  sec.  37  of  25  &  26  Vict,  c  3)5, 
tliat  the  expression  "  inn  and  hotel "  shall  in  towns  and  the  suburbs  tiiereof 
refer  to  a  house  containing  at  least  four  apartments  set  apart  exclusively 
for  the  sleeping  accommodation  of  travellers;  and  in  rural  districts  and 
]>opulous  places  not  exceeding  one  tliousand  inhaliitants  according  to 
the  census  last  before  taken,  to  a  house  containing  at  least  two  such 
apartments. 

Public-house  CerLificate. — The  public-liouse  certificate,  in  addition  to  the 
conditions  contained  in  the  hotel-keeper's  certificate,  contains  the  following, 
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namely,  do  not  receive  or  take  in  as  the  price  or  for  the  supply  of  exciseable 
liquors  any  wearing  apparel,  goods,  or  cliattels ;  and,  as  regards  the 
prohibition  against  permitting  men  or  women  of  notoriously  bad  fame  to 
assemble,  the  word  "  knowingly "  which  appears  in  the  hotel-keeper's 
certificate  is  omitted  from  that  of  the  publican. 

The  public-house  certificate  omits  to  state  the  date  to  which  it  is  to 
endure.  An  objection  to  a  conviction  for  breach  of  certificate  on  account 
of  this  omission  was  repelled  by  the  Court  {M'Isaac,  18G4,  37  Jur.  92). 

Grocers  Certificate. — The  dealer  or  grocer's  certificate  prohibits  him 
from  trafficking  or  giving  exciseable  liquors  to  be  drunk  or  consumed  on  his 
licensed  premises.  It  contains  nearly  all  the  conditions  to  be  found  in  the 
publican's  certificate.  The  grocer  or  dealer  is  prohibited  from  opening  his 
premises  for  business  on  Sunday,  and  from  selling  or  giving  out  therefrom 
on  that  day  any  liquors,  goods,  or  commodities.  Grocers  can  keep  their 
shops  open  for  the  sale  of  other  commodities  than  exciseable  liquors  at  all 
times,  Sunday  excepted. 

Hours  for  Opening  and  Closing. — The  hours  specified  in  the  certificates 
appended  to  the  1862  Act  during  which  exciseable  liquors  can  be  lawfully 
retailed  are  between  eight  o'clock  in  the  morning  and  eleven  o'clock  at 
night,  but  by  the  1887  Act  the  licensing  authority  is  authorised,  except  as 
regards  Edinburgh,  Glasgow  including  Crossbill,  Kinning  Park,  Pollok- 
shields,  Pollokshields  (East),  Govan,  Govan  Hill,  Hillhead,  Maryhill,  and 
Partick,  Greenock,  Leith,  Aberdeen,  Dundee,  and  Paisley,  to  fix  any  hour 
for  closing  not  earlier  than  ten  and  not  later  than  eleven  o'clock.  Sec.  4 
of  the  last  above-recited  Act  makes  the  requisite  alterations  on  the  forms 
of  the  various  classes  of  certificates  to  give  effect  to  this  enactment.  It  is 
also  provided  by  sec.  2  of  the  1862  Act  that  in  any  particular  locality 
within  any  county,  district,  or  burgh,  requiring  other  hours  for  opening  and 
closing,  it  shall  be  lawful  for  the  licensing  authority  to  insert  in  the 
certificates  such  other  hours,  not  being  earlier  than  six  of  the  clock  or  later 
than  eight  of  the  clock  in  the  morning  for  opening,  or  earlier  than  nine  or 
later  than  eleven  of  the  clock  for  closing  the  same,  as  thought  fit. 

The  magistrates  of  Eothesay  were  found  to  have  exceeded  their  powers 
in  appointing  an  hour  for  closing  licensed  houses  in  a  district  which  was  so 
extensive  as  to  include  all  the  licensed  houses  in  the  burgh  (Macbeth,  1874, 
1  P.  (H.  L.)  14). 

Certificate  entitles  Holder  to  sell  at  Fairs,  etc. — Sec.  8  of  the  1828  Act 
provides  that  a  certificate  granted  at  the  annual  or  half-yearly  licensing 
meetings  shall  only  entitle  the  person  to  whom  it  is  granted  to  obtain  an 
excise  licence  for  the  premises  specified  in  the  certificate ;  but  nothing  in 
the  Act  shall  prohibit  any  person,  who  shall  have  obtained  such  certificate, 
from  selling  exciseable  liquors  in  boats  or  vessels  moored  in  rivers  at  any 
time,  or  in  houses,  booths,  or  other  places  at  the  time  and  within  the  limits 
of  the  ground,  town,  or  place,  in  or  upon  which  is  holden  any  lawful  fair, 
in  the  same  parish  with  the  house  or  premises  for  which  any  person  shall 
have  obtained  a  certificate  as  aforesaid,  or  in  any  parish  immediately 
adjoining  thereto. 

Publicans  of  parish,  or  from  an  adjoining  parish,  can  sell  exciseable 
liquors  at  fairs  (Lamb,  1894,  1  S.  L.  T.  576). 

Certficatesfor  Retail  of  Spirits  or  Wine  shall  include  Right  to  sell  Porter, 
etc. — Every  certificate  for  the  sale  of  spirits  or  wine  includes  the  right  to 
retail  porter,  ale,  beer,  cider,  and  perry.  Justices  or  magistrates  are  not 
prevented  from  granting  a  certificate,  in  any  of  the  forms  in  Sched.  A 
annexed  to  the    1862  Act,   for  the   sale   by   retail   of   wine,  porter,  ale. 
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beer,  cider,  or  perry,  or  of  porter,  ale,  beer,  cider,  or  perry  only  (1862, 
s.  3). 

Xo  Certificate  to  he  granted  to  Blaclsmitlis. — It  shall  not  be  lawful  to 
grant  to  any  blacksmith  at  his  smithy,  or  at  any  house  occupied  by  him  in 
the  immediate  vicinity  of  the  same,  any  certificate  to  sell  exciseable  liquors 
(1853,  s.  4). 

Certificates  granted  contrary  to  the  Acts  are  null  and  void  (1862,  s.  4). 

Licences  not  to  he  granted  without  Certificate. — No  licence  tor  the  retail  of 
exciseable  liquors  shall  be  granted  by  the  Inland  llevenue  to  any  person  who 
shall  not  produce  a  certificate  granted  in  terms  of  the  Acts,  and  every 
licence  which  shall  be  granted  contrary  to  the  terms  of  the  Acts  shall  be 
void  and  null  to  all  intents  and  purposes  (1828,  s.  18  ;  1862,  s.  5). 

IFeights  and  Jlcasurcs. — In  addition  to  the  provision  contained  in  the 
certificates  granted  by  the  justices  or  magistrates  for  inns  and  hotels, 
public-houses,  and  for  dealers  in  exciseable  liquors,  and  grocers  and  provision 
dealers  trading  in  exciseable  liquors,  whereby  the  persons  to  whom  these 
are  granted  are  prohiliited  from  using,  in  selling,  any  weight  or  measure 
which  is  not  of  legal  imperial  standard,  sec.  15  of  the  1828  Act  provides 
that  every  person  licensed  to  sell  exciseable  liquors  by  retail,  to  be  drunk 
or  consumed  in  his  house  or  premises,  shall  sell  or  otherwise  dispose  of  all 
such  liquors  by  retail  therein  (except  in  quantities  less  than  half  a  pint) 
by  the  gallon,  quart,  pint,  or  half  pint  measure,  sized  according  to  the 
standard,  and  shall,  if  required  by  any  guest  or  customer  purchasing  such 
liquor,  retail  the  same  in  a  vessel  sized  according  to  such  standard,  and  in 
default  thereof  he  shall  forfeit  and  pay  for  every  such  offence  the  illegal 
measure  and  a  sum  not  exceeding  forty  shillings,  to  be  recovered,  with 
expenses,  at  the  instance  of  any  person  who  shall  prosecute  for  the  same, 
before  the  sheriff  or  justices  of  the  peace,  and  such  penalty  shall  be  over  and 
above  all  penalties  to  which  the  offender  may  be  liable  under  any  other  Act. 

It  was  held  not  to  be  a  breach  of  certificate  to  use  an  unstamped  glass 
measure  (Craig,  1883,  20  S.  L.  li.  506). 

A  conviction  against  a  publican  for  using  an  unstamped  measure  was 
quashed  (Hoss,  1886,  1  White,  171). 

special  Permissions. — The  chief  magistrate,  or,  failing  him,  the  two 
senior  acting  magistrates  of  any  burgh,  or  any  two  justices  of  the  peace  of 
any  county,  are  empowered  to  grant  permission  to  keep  houses,  etc.,  open 
on  special  occasions  during  particular  times.  Such  permissions  require  to 
be  lodged  with  the  chief  constable  of  the  district  at  least  twenty-four  hours 
before  the  commencement  of  the  entertainment,  and  that  ollicer  must  fur- 
nish the  licence-holder  to  whom  the  permission  is  granted  with  a  certified 
copy  of  same,  which  requires  to  be  shown  to  any  officer  of  police  or  constable 
requiring  to  see  the  same.  The  justices  of  the  county  or  district  and  the 
magistrates  of  the  Ijurgh  may,  at  the  annual  licensing  Court  in  A})ril,  make 
such  general  regulations  touching  such  permissions  as  they  think  fit,  and 
such  permissions  shall  be  subject  to  such  general  regulations  (1862,  s.  6). 
Sj)ecial  permission  can  be  granted  to  certificate -holder  not  certificated 
within  the  jurisdiction  (M'Donald,  1868,  1  Coup.  105). 

Penalties  for  Breach  of  Certificate,  etc. — Holders  of  certifi- 
cates are  liable  in  the  following  penalties  for  breaches  of  certiticatc,  viz. 
for  first  offence,  £5,  with  tlie  e.\])enses  of  conviction,  to  bo  ])aid  wilhiii 
fourteen  days,  or,  failing  ])aymf!nt,  imprisonment  for  one  calendar  month, 
and  the  certificate  may  be  forfeited  ;  for  second  offence,  £10,  or  two  iii<>nl  hs' 
imprisonment,  and  certificate  may  be  forfeited  ;  and  f<ir  a  third  oMenee,  £20, 
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or  four  months'  imprisonment,  and  certificate  shall  be  declared  to  be  forfeited. 
Penalties  for  breaches  of  certificate  may  be  mitigated  to  the  extent  of 
one-fourth  (1828,  s.  21 ;  1862,  s.  2).  By  sec.  6  of  the  Summary  Jurisdiction 
(Scotland)  Act,  1881,  penalties  may  be  reduced  in  all  summary  prosecutions 
under  these  Acts  to  any  extent.  Sec.  501  of  the  Burgh  Police  (Scotland) 
Act,  1892,  which  also  confers  powers  of  mitigation  as  regards  penalties 
for  statutory  offences  tried  under  its  provisions,  contains  the  following: 
"  Provided  always  that  nothing  in  this  Act  contained  restricting  the  amount 
of  fines  or  periods  of  imprisonments  shall  apply  to  or  affect  the  prosecutions 
authorised,  or  the  penalties  enforceable,  under  the  Licensing  (Scotland) 
Acts,  1828  to  1887."  A  conviction  for  a  second  offence  must  be  obtained 
within  three  years  of  the  first,  and  the  third  within  three  years  of  the 
second  (1828,  s.  22). 

HOTEL-KEEPEES. 

Charges  of  Breach  of  Certificate,  etc. — Decided  Gases. 

Bond  fide  Travellers. — It  was  held  that  the  guard  and  engine-driver  of  a 

passing  train  were  lond  fide  travellers  {Brunton, 
1878,  4  Coup.  1). 

A  conviction  was  quashed  where  persons  represented 
that  they  had  walked  3^  miles ;  and  it  was  held  that 
a  statement  made  by  one  of  two  persons  arriving  at 
an  inn,  in  the  hearing  of  and  uncontradicted  by  the 
other,  should  be  held  as  a  representation  by  both, 
neither  being  known  to  the  innkeeper  {Hailstones, 
High  Court."l2  March  1880,  Dewar's  Liquor  Laws, 
2nded.,  43,p.  191). 

A  conviction  for  supplying,  on  several  occasions  on 
a  Sunday,  persons  who  represented  themselves  as 
hotid  fide  travellers  was  sustained  in  M'Kay  (High 
Court,  28  May  1886,  Dewar's  Liquor  Laws,  2nd 
ed.,  69,  p.  205). 

A  person  was  held  not  guilty  although,  in  addition 
to  supplying  to  be  consumed  on  the  premises,  he 
supplied  a  bottle  of  whisky  to  be  carried  away 
{Welsh,  1886,  1  AVhite,  125). 

A  conviction  was  quashed  where  the  persons 
supplied  had  walked  a  distance  of  2  or  o  miles 
{Dickson,  1886,  1  White,  282). 

A  person  who  had  arrived  at  Lerwick  between 
twelve  and  two  o'clock  on  a  Sunday  morning,  after 
an  absence  of  seven  months,  went  home  and  slept, 
and  the  same  forenoon  went  to  an  hotel  in  Lerwick 
and  represented  himself  to  be  a  traveller,  and  was 
supplied  with  liquor.  He  was  held  not  to  be  a 
lond  fide  traveller,  and  the  hotel-keeper  was  held 
guilty  of  breach  of  certificate,  his  servant  having 
supplied  without  making  proper  inquiry  {Gcdloivay, 
1889,  2  White,  171). 

A  conviction  was  sustained  for  supplying  forty  or 
fifty  harvesters  on  a  Sunday  without  making  in- 
(|uiries  as  to  whether  they  were  hond  fide  tra^■e]lers 
or  not  {Main,  High  Court,  2  November  1892, 
Dewar's  Luquor  Laws,  2nd  ed.,  115,  p.  247). 
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Bond  fide  Travellers. — It   was   held  not  to   be   an  offence  to  supply  a 

hond  fide  traveller  with  liquor  for  himself  and  triends, 
although  the  latter  were  neither  hond  fide  lodgers  nor 
travellers  {Oliver,  1896,  1  S.  L.  T.  407). 
„  „  The   English  Acts   do   not  permit   sale  of  liquor 

during  prohibited  hours  to  hond  fide  travellers  to 
be  consumed  off  the  premises  {Monnfield,  Q.  B.  D., 
Wright  and  Bruce,  JJ.,  18  January  1897,  4  S.  L.  T. 
p.  213). 
„  „  The   Court   held    that   hotel -keeper    had    made 

sufficient  inquiry  by  asking  the  party  supplied  if 
he   was   a  traveller,   whence    and   where    he    had 
come,   and    quashed    conviction   (Brodic,   1897,    5 
S.  L.  T.  206). 
Bond  fide  Lodgers. — Two  gentlemen  having  been  found  consuming  liquor 

between  midnight  and  2  a.m.  who  were  not  lodgers, 
acquittal   approved   of    by   Court    {Gemmill,  1882, 
20  S.  L.  E.  27). 
„  „  Guest  of,  supplied  with  liquor,  did   not   amount 

to  breach  of  certificate  {Murray,  1883,  20  S.  L.  IJ. 
369). 
„  „  Conviction  sustained  where  two   men  who  were 

not  hona  fides  took  up  their  quarters  in  hotel  for 
night   after  visitation  of   police  {Colqiihoun,  High 
Court,  2  June   1890,    Dewar's    Liquor  Laws,   2nd 
ed.,  97,  p.  231). 
„     '  „  Sale  of  liquors  to,  and  to  their  hond  fide  guests, 

lawful  {Cope,  Q.  B.  D.,  Grantham  and  Wright,  JJ., 
4  November  1896,  4  S.  L.  T.  p.  150). 
Certificate   forfeited   on   one   conviction.      Court   held  this  justifiable 
{Mlntyre,  1876,  3  Coup.  298). 

Not  guilty  of  an  offence  for  selling  food  furth  of  his  licensed  premises 
{M'Kcnzie,  1895,  3  S.  L.  T.  189). 

Not  guilty  of  offence  where  servant  on  Sunday  had  supplied  liquor  to 
persons  who  were  not  hond  fide  travellers,  against  orders  {Grcenhill,  1885, 
5  Coup.  602). 

Conviction  quashed,  complaint  being  defective,  no  proof  having  been 
adduced  as  to  previous  conviction  libelled,  and  penalty  stated  not  bein^- 
that  authorised  by  statute  {Henderson,  1893,  Dewar's  Liquor  Laws,  2nd  ed., 
118,  p.  250). 

Not  bound  to  provide  accommodation  to  party  in  hotel  for  an 
indefinite  period  after  reasonable  notice  to  quit  has  been  given  {Laniond, 
Q.  B.  D.,  Wright  and  Bruce,  JJ.,  22  January  1897,  4  S.  L.  T.  p. 
218). 

Hotel  sign  "  Golden  Lion  "  removed  from  one  hotel  to  another — action 
of  interdict  unsuccessful  {Lennox,  Court  of  Session,  2nd  Div.,  22  May 
1896,  S.  L.  T.  17,  vol.  iv.  p.  18). 

Publicans. 
Chanjes  of  Breach  of  Certifieate. — Decided  Cases. 

Liahiidij  fur  Servants. — Liable  for  act  of  servant  wlm  sup[)Ucil  iiito\icate<l 

persons  in  his  absence,  although  he  had  instructed 
servant  not  to  do  so.      In  such  cases  nut  necessary 
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to  prove  that  publican    knew   at   the   time   that 
person  was  intoxicated  {Linton,  1893,  30  S.  L.  li. 
893). 
Liability  for  Servants. — Not   responsible  for  act   of  servant  where   he 

permitted  riotous  conduct  {Patrick,  1894,  1  S,  L.  T. 
479). 
No  offence  committed  although  side-door   open   for  cleaning  purposes 
during  prohibited  hours  {Wood,  1877,  3  Coup.  508). 

Forfeiture  of  certiticate  on  first  offence  not  held  to  be  oppressive  {Ritchie, 
1869,  1  Coup.  332). 

Not  breach  of  certificate  to  sell  in  partially  burned  premises  {Craig, 
1875,  3  Coup.  143). 

Held  to  be  breach  of  certificate,  and  not  hawking,  although  liqour 
on  Sunday  handed  to  customer  four  hundred  yards  away  from  premises 
{Muir,  H.  C,  21  Nov.  1888,  2  White,  97). 

Conviction  for  permitting  breach  of  peace  sustained  {Henderson,  1889, 
Dewar's  Liquor  Laws,  94,  p.  222). 

Prostitutes    permitted    to    assemble. — Conviction    sustained    {Maxivell, 

1879,  4  Coup.  289). 
„  Conviction  quashed  {Kirton,  1880, 

4  Coup.  366). 
Conviction   for   supplying    liquor    on   Sunday   to   a   driver   who   was 
alleged  to  be  a  friend,  sustained  {Wilson,  1883,  Dewar's  Liquor  Laics,  55, 

p.  197). 

Entertaining  friends  in  licensed  premises  in  which  he  resided, not  breach 

of  certificate  {Smith,  1878,  4  Coup.  13). 

In  premises  with  a  friend  after  hour  for  closing,  not  guilty  of  breach  of 
certificate  {M'Gregor,  1876,  3  Coup.  289). 

Allowing  persons  served  before  closing  hour  to  remain  to  consume 
liquor  for  a  quarter  of  an  hour,  not  guilty  of  breach  of  certificate  {M'Call, 
1878,  4  Coup.  43). 

Parties  found  on  licensed  premises  at  twenty-five  minutes  after  closing 
hour.      Conviction    sustained   {Turner,   1889,   Dewar's   Liquor  Laws,   91, 

P-  220). 

Child  apparently  under  fourteen,  supplying — appeal  against  conviction 
disndssed — Court  holding  that  breach  of  certificate  would  not  be  committed 
if  child  a  messenger,  but  publican  must  satisfy  himself  as  to  this  by 
inquiry,  and  that  it  is  not  incumbent  on  the  prosecution  to  prove  that  the 
liquor  supplied  was  for  the  child's  own  consumption  {Doiuddson,  1875, 
3'Coup.  2U3). 

Child  apparently  under  fourteen  supplied — conviction  quashed,  it  having 
turned  out  that  the  child  was  de  facto  a  messenger  from  adult,  although 
publican   had    made    no    special   inquiry   on    subject   {Graham,   1874,   3 

Coup.  366). 

Game  of  dominoes  for  stakes  in  public-house  not  breach  of  certificate 
(i^o^^/fm,  1889,  2  White,  282).  ._         _ 

Constables  harbouring  on  premises — conviction  sustained  in  Davidson, 
1884,   Dewar's   Liquor   Laws,  59,  p.   199;   and   quashed   in   Greig,   1877, 

3  Coup.  382. 

Intoxicated  persons,  supplying  —  conviction  sustained,  and  held  not 
necessary  to  prove  that  the  publican  knew  that  persons  were  in  a  state  of 
intoxication  when  he  supplied  them  (  Watson,  1885,  Dewar's  Liquor  Laws,  63, 
p.  202;  Liidon,  1893,  30  S.  L.  P.  893). 

Intoxicated  person  and  a  sober  man  go  into  a  public-house,  the  latter 
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orders  and  pays  for  liquor  for  both.  This  has  been  deemed  selling  to  the 
former  (Scatchard,  1888,  57  L.  J.  M.  C.  41 ;  Purves,  Scottish  Licensing  Laws, 
87). 

Grocer  or  Dealer. 
Charges  of  Breach  of  Certificate. — Decided  Cases. 

Child  under  fourteen  supplied,  as  messenger,  with  liquor,  which  he  and 
his  companions  drank — held  not  to  be  an  ofl'ence  {Fatcrson,  1892,  3  White, 
232). 

Conviction  quashed  where  his  assistant  had  supplied  liquor  from  his 
master's  shop  to  persons  in  the  assistant's  house  {Pirie,  1881,  Dewar's 
Liquor  Laics,  2nd  ed.,  45,  p.  193). 

Grocer  who  held  a  wholesale  licence  convicted  of  shebeening  by 
retailing,  conviction  quashed  on  account  of  want  of  specification  {Blaihie, 
1881,  18  S.  L.  E.  583). 

Conviction  quashed  where  sampling  took  place  {Lennox,  1882,  5 
Coup.  33). 

Conviction  sustained  for  supplying  to  be  consumed  on  premises,  although 
several  objections  to  relevancy  urged  {Haig,  1883,  Dewar's  Liquor  Laws, 
56,  p.  198). 

Giving  liquor  to  two  fishermen  to  be  consumed  on  premises  as  act  of 
hospitality  no  offence  {Kay,  1884,  5  Coup.  535). 

Conviction  quashed  where  liquor  supplied  as  an  act  of  hospitality 
{MPetric,  1885,  5  Coup.  616). 

Brewer  who  held  grocer's  certificate  got  conviction  quashed,  his  servants 
having  on  a  Sunday  given  a  number  of  persons  liquor  {Sinclair,  H.  C, 
18  Feb.  1887,  1  AVhite,  337). 

Conviction  where  assistant  in  master's  absence  sold  two  glasses  of 
whisky  to  be  consumed  on  premises,  sustained  {Philij),  1893,  Dewar's 
Liquor  Laics,  120,  p.  252). 

Conviction  for  treating  on  premises  a  prospective  customer  to  half-glass 
whisky,  sustained  {M'Pherson,  1892,  3  White,  236). 

Conviction  obtained  at  instance  of  Inland  Iicvcnue  against  a  grocer  for 
having  in  one  of  his  shops  for  whicli  he  had  no  licence  sold  spirits,  in 
contravention  of  the  Excise  Licences  Act,  1825,  as  altered  and  amended  by 
sees.  8  and  9  of  the  Licensing  (Scotland)  Act,  1853,  quashed  on  the  ground 
that  the  sections  in  latter  Act  had  been  repealed.  In  this  case  the  order 
for  the  liquor  was  received  in  the  unlicensed  shop,  and  the  order  was 
conveyed  to  and  executed  from  the  licensed  premises  {Morrison,  1897, 
5  S.  L.  T.  48). 

Penalties  for  Shebeening. — The  following  penalties  are  incurred 
under  1828,  s.  30,  and  1862,  s.  17,  for  selling  exciseablc  liquors  without  a 
certificate,  viz. :  First  oilence,  £7  with  expenses,  or  six  weeks'  imprison- 
ment; second,  £15,  or  three  months;  and  third,  £30,  or  six  months. 
1853  s.  15,  provides  for  immediate  payment  of  fines  in  such  cases,  while 
1862,  s.  17,  provides  for  the  full  penalties  ])eing  imposed.  It  also  provides 
that  the  penalty  for  a  third  offence  be  imposed  in  the  case  of  every 
subsequent  offence. 

It  was  held  in  Gray  (1889,  2  White,  290)  that  in  cases  of  this 
description  magistrates  were  bound  to  limit  the  period  of  ini])ris(in- 
ment  propurtif^nally  to  the  amount  of  penalty,  in  accordance  with  the 
provisions  contained  in  sec.  6  of  the  Summary  JurisdictidU  (Scotland)  Act, 
1881.     It  is,  however,  contended  that   in  l)urL;li.s  uudci'  the  Burgh  I'olice 
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(Scotland)  Act,  1892,  the  magistrates  are  bound,  in  accordance  with  the 
provisions  contained  in  1862,  s.  17,  and  sec.  501  of  said  Burgh  Police  Act,  to 
impose  the  full  penalties,  and  in  default  of  payment,  the  full  periods  of 
imprisonment  mentioned  in  1828,  s.  30. 

CoyviCTioys  for  Shebeening. — Decided  Cases — Conviction  quashed 
where  liquor  sold  at  door  of  a  shop — held  this  was  hawking  {Hamilton,  1879, 
4  Coup.  244). 

Conviction  for  contravening  sec.  17  of  1862  Act,  and  where  proof  led  of  a 
kind  referred  to  in  sec.  19  without  latter  section  being  libelled — sustained 
{Mann,  1886,  1  White,  121). 

Conviction  against  a  publican's  wife  sustained  although  it  was  averred 
that  police  had  illegally  entered  the  dwelling-house  without  a  warrant 
{Johnston,  1887,  Dewar's  Liquor  laws,  78,  p.  211). 

Conviction  where  a  mitigated  penalty  had  been  imposed,  sustained 
{Linton,  1887,  1  White,  410). 

Conviction  sustained  where  an  ex-publican,  who  had  in  July  1887 
transferred  his  certificate  to  a  person  who  at  the  October  licensing  meeting 
failed  to  get  a  renewal  of  the  transferred  certificate,  resumed  selling 
{Miller,  1888,  1  White,  583). 

Conviction  of  the  brother-in-law  of  a  hotel-keeper  who,  first,  got  into  bad 
health  and  deputed  him  to  conduct  the  business  for  him,  and,  second,  got 
into  embarrassed  circumstances,  having  executed  a  trust  deed  in  favour  of  a 
trustee  for  behoof  of  the  creditors,  the  brother-in-law  having  continued  to 
sell  under  the  supervision  of  the  trustee,  quashed  ( Wyllie,  1889,  2  White, 
269). 

Conviction  quashed  on  account  of  term  of  imprisonment  being  for  a 
longer  period  than  that  effeiring  to  the  fine  imposed  according  to  scale 
prescribed  by  sec.  6  of  Summary  Jurisdiction  Act,  1881  {Gray,  1889,  2 
White,  290). 

Conviction  sustained  although  a  variety  of  objections  stated,  among 
others,  that  liquor  sold  by  wife  of  accused  in  his  absence — expenses  being 
excessive,  Court  set  aside  that  part  of  sentence  {Steivart,  1891,  2  White, 

627). 

Conviction  sustained  where  beer  and  stout  supplied  in  a  tent  in  a 
grass  field  at  annual  games  in  exchange  for  refreshment  tickets  {Ilutchcon, 
1892,  3  White,  119). 

Conviction  sustained  although  year  of  reign  in  Act  prescribing  penalty 
omitted,  and  although  penalty  exigible  not  stated  ia  prayer  of  complaint 
{ChisJiolm,  1893,  3  White,  452), 

Conviction  sustained  where  purchaser  of  a  public-house  from  trustee 
of  bankrupt  publican,  who  applied  for  a  transfer  and  was  refused,  continued 
to  carry  on  business  {Brunfatit,  1893,  3  White,  500). 

Conviction  quashed  for  irrelevancy  where  it  was  stated  in  complaint 
that  accused  did,  with   W.    G.  and  F.  L.,  traffic  {Carr,  1894,  1   S.  L.  T. 

477). 

Conviction  quashed  where  party,  who  had  been  refused  renewal  of  a 
transferred  certificate,  sold  on  excise  permission  while  appeal  to  quarter 
sessions  pending  {Sim,  H.  C,  23  Jan.  1894,  "Scotsman,"  24  Jan.  1894).  ^ 

Conviction  sustained  where  publican,  who  had  got  his  certificate 
transferred  to  a  person  who  had  failed  to  lodge  same  with  excise  within 
period  mentioned  in  transfer,  and  who  had  subsequently  been  refused  a 
renewal  of  the  transferred  certificate,  resumed  selling  {Campbell,  H,  C, 
7  Feb.  1897,4  S.L.T.  377). 

Conviction    sustained    although    the    magistrate    did    not    grant    a 
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separation  of  trial,  and  had  omitted  from  the  record  that  a  bottle  of  beer 
had  been  produced,  etc.  {CoIIison,  1897,  -4  S.  L.  T.  473). 

Warrant  may  he  granted  to  seize  eixiscablc  liquors,  l-cpt  for  the  purpose  of 
being  unlavfuUy  trafficked  in,  in  unliecnscd premises. — "Warrants  can,  after  the 
personal  examination  on  oath  of  a  credible  witness,  be  granted  to  search 
for  and  seize  exciseable  liquors  kept  in  premises  for  the  purpose  of  beint; 
illegally  trafficked  in.  Such  warrants  endure  for  one  month,  and  empower 
a  sergeant  of  police,  or  officers  above  that  rank,  named  in  the  warrant,  aided 
by  constables,  to  seize  exciseable  liquors  if  same  be  found  exceeding  one 
gallon,  together  with  the  vessel  or  vessels  in  which  same  contained  ;  and  the 
person  occupying  or  using  the  premises  where  same  found,  shall  be  guilty  of 
an  offence,  and  on  conviction  shall  incur  the  following  penalties,  viz.,  for  a 
first  oftence  £5  or  thirty  days,  and  for  a  second  or  suijsequent  oflfence  £10 
or  sixty  days,  and  the  liquors  and  vessels  shall  be  forfeited  and  sold  without 
furtlier  warrant  (1862,  s.  20). 

A  magistrate  who  was  sued  for  damages  for  having  granted  a  warrant 
to  search  for  exciseable  liquors  kept  for  the  purpose  of  being  illegally 
traflicked  in,  without  having  examined  a  credible  witness  on  oath  as  pre- 
scribed by  Statute,  was  assoilzied  {Ilagan,  1887,  Dewar's  Liquor  Laws,  2nd 
ed.,  79,  p.  212). 

A  bogus  club  keeper,  who  was  convicted  for  an  offence  under  this 
section,  he  having  had  a  large  quantity  of  liquor  on  his  premises  which 
had  been  seized  under  warrant  by  the  police,  appealed  on  various  grounds, 
but  ■  chiedy  on  the  ground  that  the  premises  were  conducted  as  a 
legitimate  club,  was  unsuccessful  {Nicoll,  1888,  Dewar's  Liquor  Laws,  2nd 
ed.,  80,  p.  212). 

Conviction  for  contravention  of  this  section  quashed,  complainer  not 
having  averred  in  his  complaint  that  the  li<piors  seized  were  kei)t  for  the 
purpose  of  being  illegally  trafficked  in.  The  Court  also  held  that  proof 
of  this  at  the  trial  was  iiacessavy  (Batchen,  1892,  3  White,  111). 

"Warrant  of  search  under  this  section  can  be  lawfully  granted  by  a 
justice  or  magistrate  who  is  holder  of  a  certificate  under  the  Acts  (Custadasi, 
1804,  2  S.  L.  T.  200). 

I^roof  of  trafficking  in  any  shebeen.  Persons  found  drunk  or  drinking  in 
shebeens. — In  order  to  warrant  the  conviction  of  any  person  for  shebeening, 
it  .shall  be  suflicient,  in  the  absence  of  contrary  evidence,  to  prove  that  some 
person  otlier  than  the  owner  or  occupant  of  the  premises,  shall  at  the 
time  charged,  have  been  found  iu  the  premises  drunk  or  drinking,  or 
having  had  drink  supplied  to  him  therein,  and  that  such  place  or  }>remiseB 
is  or  are  liy  repute  kept  as  a  sliebeen,  or  at  the  time  charged  contained 
drinking  utensils  and  hltings  usually  found  in  lunises  licensed  for  the  sale 
of  e.xciseable  liquors ;  and  every  person  found  in  any  shebeen  drunk  or 
drinking  shall  tliereby  be  guilty  of  an  offence,  and  may  at  the  time  be  taken 
into  custody  by  any  officer  of  police  or  constaldo,  and  detained  in  any 
l^jlice  olhee,  or  station  house,  or  other  convenient  place,  and  not  later  tlian 
in  the  course  of  the  first  lawful  day  after  he  shall  be  so  taken  into  custody, 
shall  be  brought  before  a  justice  or  magistrate,  or  if  not  so  Uiken  into 
custody,  or  if  he  shall  have  been  liberated  on  bail  or  l^lcdge,  may  be 
summoned  to  appear  before  a  justice  or  niiigistrate,  and  on  l)eing  convicted 
of  sucli  offence,  shall  forfeit  and  pay  a  penalty  not  exceeding  ten  shilUngs, 
and  in  default  of  immediate  ])aymeut  thereof,  shall  be  imprisoned  for  a 
period  not  exceeding  ten  days  (I8G2,  s.  19). 

Hawking  exciseable  liquors. — Every  person  hawking  sjtirits  or  other 
exciseable  liquors,  shall  be  guilty  of  an  oilencc  and  shall  incur  a  penalty 
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not  exceeding  £10  or  sixty  days'  imprisonment.  Offenders  may  be  apjjre- 
hended  by  any  constable,  or,  in  the  absence  of  a  constable,  by  any  person 
whomsoever  (1862,  s.  16). 

A  conviction  for  hawking  was  quashed  in  consequence  of  expenses 
having  been  illegally  awarded  (Boss,  1869,  1  Coup.  336). 

Selling  spirits  at  or  near  the  door  of  a  flesher's  shop,  held  to  be  an  act  of 
hawking  and  not  of  shebeening  {Hamilton,  1879,  4  Coup.  244). 

Hotel-keeper  convicted  of  hawking  spirits,  by  supplying  same  to  a  man 
on  Sunday  on  a  public  street  {Rohertson,  1883,  Dewar's  Liquor  Laws,  2nd 
ed.,  54,  p.  197). 

A  conviction  against  a  publican  for  breach  of  certificate,  he  having  on 
Sunday  supplied  a  customer  with  liquor  about  four  hundred  yards  from  his 
licensed  premises,  sustained,  and  judges  held  this  not  a  case  of  hawking 
{M^iir,  1888,  2  White,  97). 

A  hotel-keeper,  who  called  at  railway  works  at  considerable  distance 
from  his  hotel  on  a  given  day,  solicited  and  got  several  orders  for  liquor  from 
the  workmen,  and  delivered  same  next  day  on  the  public  road  near  the  works, 
was  convicted  of  hawking,  but  the  Court  quashed  the  conviction,  holding 
that  what  was  done  did  not  amount  to  hawking  {Cameron,  1896,  3  S.  L.  T. 
416). 

Interpretation  of  "  Shebeen"  "  Trafficking"  and  "  Hawking" — The  inter- 
pretation of  these  terms  is  as  follows : — 

The  word  "  shebeen  "  shall  mean  and  include  every  house,  shop,  room, 
premises,  or  place  in  which  spirits,  wine,  porter,  ale,  beer,  cider,  perry,  or 
other  exciseable  liquors,  are  trafficked  in  by  retail  without  a  certificate  and 
excise  licence  in  that  behalf. 

The  expression  "  trafficking "  shall  mean  and  include  bartering,  selling, 
dealing  in,  trading  in,  exposing,  or  offering  for  sale  by  retail. 

The  word  "  hawking"  shall  mean  and  include  trafficking  in  or  about  the 
streets,  highways,  or  other  places,  or  in  or  from  any  boat  or  other  vessel 
upon  the  water  (1862,  s.  37). 

Grocers  j9e?';/ii^/i?i;/  consumption  of  exciscahle  liquors  in  sheds,  etc. — If 
any  person  licensed  to  sell  by  retail  any  exciseable  liquors  not  to  be  con- 
sumed on  the  premises,  shall  permit  drinking  in  a  neighbouring  house, 
shed,  etc.,  with  intent  to  evade  the  provisions  of  the  Act,  or  shall  give 
exciseable  liquors  to  be  sold  or  hawked  on  their  account,  to  be  deemed 
to  be  drinking  on  the  premises  and  to  be  guilty  of  breach  of  certificate 
(1862  s.  15). 

Grocers  liable  to  shebeen  penalties  for  supplying  spirits  gratuitously. — 
Every  dealer  in  groceries  or  other  provisions  to  be  consumed  elsewhere  than 
on  the  premises,  supplying,  whether  gratuitously  or  otherwise,  spirits  to  be 
consumed  on  the  premises,  shall  be  deemed  guilty  of  an  offence,  and  shall 
for  such  offence  forfeit  and  pay  the  penalties  provided  in  the  30th  sect. 
of  the  Act  9  Geo.  iv.  c.  58  (viz.  £7  for  a  first  offence  or  six  weeks' 
imprisonment,  £15  for  a  second  offence  or  three  montlis'  imprisonment,  and 
£30  for  a  third  offence  or  six  months'  imprisonment).  Any  person  who 
shall  have  been  three  times  convicted  of  any  offence  against  the  Act  16  & 
17  Vict.  c.  67,  shall  be  incapable  of  holding  a  licence  for  the  sale  of  excise- 
able  liquors  in  all  time  coming  (1853,  s.  15). 

Drunk  and  incapable. — Constables  are  authorised  to  take  into  custody 
any  person  found  in  any  street,  thorouglifare,  or  public  place,  in  a  state  of 
intoxication,  and  not  under  the  care  and  protection  of  some  suitable  person, 
and  such  persons  are  guilty  of  an  offence,  to  which  a  penalty  of  five  shillings 
or  twenty-four  hours'  imprisonment  is  attached  (1862,  s.  23). 
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Disorderly  pcrsom  refusing  to  quit  public-houses,  etc. — A  penalty  not 
exceeding  forty  shillings,  or  in  default  of  payment  imprisonment  not  ex- 
ceeding twenty  days,  is  exigible  for  disorderly  conduct  in  licensed  pre- 
mises and  refusing  to  quit  when  requested,  or  at  tlie  time  of  closing 
prescribed  by  the  Act,  and  constables  are  authorised  and  empowered  to 
assist  in  expelling  such  disorderly  persons  refusing  to  quit  at  the  hour  of 
closing  (1862,  s.  21). 

Mala  fide  Travellers. — Persons  falsely  representing  themselves  to  be 
travellers  who  succeed  in  inducing  any  inn  and  hotel  keeper  or  servant  to 
sell  or  give  out  to  him  exciseable  liquors  on  any  Sunday,  or  any  other  day 
during  liours  when  the  sale  of  liquors,  excepting  to  lodgers  or  travellers,  is 
prohibited  by  the  certificate,  shall  be  guilty  of  an  oflence,  and  on  being  con- 
victed by  the  sheriff  or  any  one  justice  of  the  peace  or  magistrate,  shall 
forfeit  and  pay  a  penalty  not  exceeding  five  pounds,  and  in  default  of  im- 
mediate payment  shall  be  imprisoned  for  a  period  not  exceeding  thirty  days 
(1862,  s.  22). 

Harhouring  Constahlcs  tvkile  on  duty. — Licensed  persons,  for  the  offence 
of  harbouring  constables,  incur  a  penalty  not  exceeding  five  pounds,  and 
in  default  of  payment  imprisonment  not  exceeding  thirty  days  (1862, 
s.  24). 

Prosecution  of  Offences,  etc. — Cases  to  he  fried  Summaribj. — 
All  offences  under  the  Acts  may  be  tried  and  determined  in  a  summary 
manner  either  before  the  sheriff,  two  justices,  or  a  magistrate  of  any 
royal,  parliamentary,  or  police  burgh.  Prosecutions  may  be  proceeded 
with  in  absence,  if  proof  adduced  on  oath  that  accused  was  duly  cited 
(1862,  s.  26). 

Breaches  of  Certificate. — Any  person  may  make  complaint  before  a  judge 
of  the  jurisdiction  in  which  the  accused  resides,  setting  forth  that  he  holds 
a  certificate  for  the  sale  of  exciseable  liquors  by  retail  under  an  excise 
licence,  and  setting  forth  the  particular  breach  of  the  terms  of  the  certificate 
complained  of,  and  also  whether  it  is  the  first,  second,  or  third  offence.  On 
warrant  to  cite  being  granted,  the  accused  must  be  served  at  least  six  free 
days  before  the  diet  of  compearance.  On  the  complaint  being  proved,  either 
by  the  confession  of  the  accused  or  by  the  testimony  of  one  or  more  credible 
witnes.ses,  or  upon  other  legal  evidence,  the  judge  will  pronounce  judg- 
ment, and  may  convict  the  accused  without  written  pleadings  or  record 
of  evidence ;  he  shall,  if  he  sees  cause,  adjourn  the  diet.  "Warrant  can  be 
granted  to  cite  witnesses,  and  to  require  tliem  to  produce  any  writings  or 
entries  as  may  Ije  required.  The  form  of  warrant  of  imprisonment  for 
recovery  of  penalties  and  expenses  will  be  found  under  Sched.  D.  annexed 

to  Act  (1828,  s.  2.3). 

Procurator-Fiscalor  OTHER  Person  appointed  sir  ALLPROSECUTE. 

— Application  of  penalties  and.  expenses. — Every  person  who  shall  commit 
any  breach  of  certificate,  or  who  shall  in  any  other  manner  offend  against 
the  Acts,  shall  be  pro.secuted,  and  all  penalties  recovered,  together  with  the 
expenses  of  prosecution  and  conviction  at  the  instance  of  the  procurator- 
fiscal,  or  of  such  other  party  as  shall  be  specially  appointed  to  prosecute 
such  class  of  offences  by  the  justices  in  general  Quarter  Sessions  assembled, 
or  the  magistrates  of  the  burgh,  as  the  case  may  be.  Tiiey  arc  empowered 
to  fix  a  .salary  or  a  rea.sonable  rate  of  remuiKU-ation  by  fees  for  ]iroscu(ions 
and  all  other  business  under  the  Acts,  to  be  paid  annually  to  such  jtrocurator- 
tiscal  or  other  i>arty  appointed  to  prosecute,  out  of  the  fund  of  the  county 
out  of  which  the  ex])enses  of  criminal  prosecutions  are  in  use  to  be  paid, 
and  in  burghs  out  of  the  ])olice  funds,  or  where  there  are  no  poliec  funds, 
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out  of  the  corporation  funds  of  the  burgh.  All  penalties  and  expenses  of 
prosecutions  and  convictions  incurred  under  and  imposed  by  a  judge  of  any 
burgh  or  place  other  than  a  royal  or  parliamentary  burgh,  shall,  when 
recovered,  be  paid  into  the  like  fund  of  the  county;  and  if  adjudged 
by  a  judge  of  any  royal  or  parliamentary  burgh,  be  paid  into  the  police  or 
corporation  funds  of  the  burgh  in  which  such  penalties  shall  be  imposed 
respectively  (1862,  s.  25). 

Service  of  complcdnt  in  such  cases. — Summonses  for  breach  of  certificate 
may  be  directed  to  the  accused  by  the  name  in  which  such  certificate  shall 
have  been  granted,  or  by  the  name  by  which  such  person  has  been  usually 
known,  and  the  leaving  a  copy  of  the  complaint  and  of  the  warrant  for 
summoning  such  person,  with  citation  annexed,  subscribed  by  the  officer,  at 
the  premises  in  which  the  offence  shall  have  been  committed,  will  be 
sufficient,  or  if  admittance  cannot  be  obtained,  keyhole  citation  will  suffice 
(1828,  s.  24). 

Warrant  to  a2^2^rehc7id  may  he  granted  in  sheheen  cases. — Instead  of 
granting  warrant  to  summon  persons  complained  of  for  trafficking  in  excise- 
able  liquors  without  having  obtained  a  certificate,  the  judge,  if  he  shall  see 
fit,  may  grant  warrant  to  apprehend  the  offender  to  answer  to  the  charge 
(1862,  s.  18). 

Poioer  to  summon  witnesses — 2junis]imcnt  for  refusing  to  attend,  etc. — The 
judge  is  empowered,  in  any  matter  arising  under  the  provisions  of  the  Acts, 
to  grant  warrant  to  summon  witnesses,  havers,  and  to  examine  them  on  oath 
or  solemn  affirmation.  Any  person  duly  summoned  as  a  witness  at  least 
twenty-four  hours  before  the  meeting  or  diet  of  Court,  who  shall  refuse  or 
neglect  to  appear,  and  who  shall  not  make  reasonable  excuse  as  shall  be 
admitted  and  allowed  by  the  judge,  when  it  shall  be  proved  on  oath  that  he 
was  duly  summoned,  may  be  apprehended  and  committed  to  prison  under  the 
warrant  of  the  judge  till  he  finds  security  to  appear  and  give  evidence  ;  and 
any  person  who  shall  so  neglect  and  refuse,  or  who  appearing  shall  refuse  to 
be  examined,  shall  be  guilty  of  an  offence — penalty  five  pounds,  or  in  default 
of  immediate  payment,  thirty  days.  For  prevarication  or  wilfully  concealing 
the  truth,  the  judge  may  in  open  Court,  without  any  formal  complaint,  and 
in  a  summary  manner,  sentence  a  witness  to  imprisonment  for  a  period  not 
exceeding  sixty  days,  or  to  forfeit  five  pounds,  and  in  default  of  immediate 
payment,  to  imprisonment  for  a  period  not  exceeding  thirty  days.  The 
sentence  awarding  such  punishment  shall  set  forth  shortly  the  nature  of  the 
off'ence  (1862,  s.  27). 

Offences  may  he  tried  in  Police  Courts. — The  offences  referred  to  in  sees. 
16, 19,  21,  and  23  of  1862  Act,  viz.  (1)  hawking  exciseable  liquors,  (2)  drunk 
or  drinking  in  a  shebeen,  (3)  disorderly  and  refusing  to  leave  a  licensed 
shop,  house,  or  premises,  and  (4)  drunk  and  incapable,  can  be  tried  in  the 
same  manner  as  police  offences,  at  the  instance  of  tiie  procurator-fiscal  or 
prosecutor  oefore  the  judge  presiding  in  any  police  court  (1862,  s.  30). 

It  is  provided  by  s.  515  of  the  Burgh  Police  (Scotland)  Act,  1892,  that 
charges  of  breach  of  certificate  in  burghs  which  are  under  the  jurisdiction 
of  that  Act,  can  be  tried  in  the  same  manner  as  police  offences  before  the 
judges  presiding  in  police  courts. 

Persons  prosecuted  for  slieheening  may  he  convicted  on  the  evidence  of  one  or 
more  credible  ivitnesses,  etc. — Persons  prosecuted  for  shebeening  may  be  con- 
victed on  their  own  confession  or  on  the  evidence  of  one  or  more  credible 
witnesses,  and  all  such  prosecutions  are  subject  to  the  same  rules,  regulations, 
and  provisions  as  prosecutions  for  breaches  of  certificate  in  so  far  as  the  same 
are  applicable  thereto  (1828,  s.  31). 
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Warra7it,  etc.,  may  he  enforced  in  other  counties.  —  Warrants,  orders, 
interlocutors,  judgments,  sentences,  and  decreets  of  judges  under  Acts, 
shall  be  enforcealjle  in  other  jurisdictions,  with  concurrence  of  a  judge 
of  the  other  jurisdiction  being  endorsed  thereon,  by  any  constable  or 
officer  of  Court,  and  which  concurrence  all  judges  are  authorised  to  grant 
(1862,  s.  31). 

Offences  may  be  prosecuted  at  common  law  (1862,  s.  29). 
Nothing  contained  in  the  Acts  shall  prevent  anything  done  which  may 
be  an  offence  under  the  Acts,  but  which  might  have  been  prosecuted  and 
punished  as  an  offence  at  common  law,  or  under  any  other  Act,  from  being 
so  prosecuted  (1862,  s.  29). 

Appeal  to  Quarter  Sessions. — If  any  person  shall  consider  himself  aggrieved 
by  any  judgment,  whether  of  conviction  or  absolvitor,  given  upon  any  complaint 
presented  under  the  Acts,  by  any  two  or  more  justices,  he  can  appeal  to  the 
next  meeting  of  the  justices  at  Quarter  Sessions,  provided  that  the  appeal 
shall  not  be  heard  unless  the  appellant  shall,  within  eight  days  next  after 
the  judgment,  lodge  his  appeal  with  the  justices'  clerk,  and  shall  find  caution 
to  pay  such  sums  as  shall  be  awarded,  and  shall  give  intimation  by  serving 
a  copy  of  the  appeal  on  the  opposite  party  within  said  period  of  eight  days 
(1828,  s.  25). 

Sentences  and  judgments  not  subject  to  review  eoccept  as  provided  hy  Acts. — 
No  warrant,  sentence,  order,  decree,  judgment,  or  decision  made  or  given  by 
quarter  sessions,  sheriff,  justice  or  justices  or  magistrate,  in  any  cause,  pro- 
secution, or  complaint,  or  in  any  other  matter  under  the  authority  of  the 
Acts,  shall  be  subject  to  reduction,  suspension,  or  appeal,  or  any  other  form 
of  review  or  stay  of  execution,  on  any  ground  or  for  any  reason  whatever, 
other  than  by  this  Act  provided  (1862,  s.  34). 

Relevancy  of  complaints  and  other  points  in  decided  cases. — Alternative 
charges  alleged,  while  convictions  cumulative,  convictions  sustained  (Scott, 
1872,  2  Coup.  218;  Neeson,  1892,  Dewar's  Liquor  Laws,  111,  p.  243; 
Gemmcll,  1897,  34  S.  L.  R  424). 

Alternative  charges,  while  convictions  cumulative,  convictions  quashed 
(Duff'us,  1881, 18  S.  L.  II.  573  ;  Gerrard,  1881,  Dewar's  Liquor  Laws,  2nd  ed., 
49,  p.  194;  Duncan,  1888,  2  White,  104;  Kyle,  1893,  1  Adam,  61). 

Clerical  error  in  sentence  held  to  be  fatal  {Clarhson,  1871,  2  Coup. 
125). 

Complaint  for  breach  of  certificate  which  did  not  mention  sections  con- 
travened, held  irrelevant  (JJucJianan,  1896,  4  S.  L.  T.   158). 

Complaint  which  charged  hotel-keeper  witli  breach  of  certificate  by 
selling  on  Sunday,  "  or  about  that  time,"  defective,  and  conviction  quashed 
(Faterson,  1894,  1  S.  L.  T.  578). 

Complaint  whicli  charged  a  publican  with  breach  of  certificate  by 
selling  liquor  between  10  o'clock  at  night  and  8  o'clock  of  the  following 
morning,  "or  about  that  time,"  held  irrelevant,  and  conviction  quashed 
{Davidson,  1897,  "  Glasyow  Herald,"  9  June  1897). 

When  a  prosecutor  brings  a  complaint  under  a  statute,  he  is  required  to 
pray  for  its  statutory  penalties  (Chishulm,  1893,  3  White,  452). 

Conviction  sustained  where  liotel-keeper  was  charged  on  complaint  with 
"keeping  open  house"  after  ten  o'clock  at  night,  although  objections  of 
irrelevancy  and  want  of  specification  urged  {Donald,  1890,  Dewar's  Liquor 
Laa-s,  95,  p.  223). 

Discrepancy  between  tlie  principal  comi)laint  and  tlie  service  copy  lield 
not  to  be  sufficient  to  quash  conviction  for  breach  of  certificate  {Cormack, 
1897,  34  S.  T.  W.  429). 


72  LICENSING  (SCOTLAND)  ACTS,  1828  TO  1897 

Evidence  of  wife  of  person  tried  for  breach  of  certificate  properly- 
refused  {Morrison,  1887,  1  White,  369). 

Expenses  not  awarded  to  prosecutor  in  case  of  conviction  for  shebeening 
not  fatal  to  conviction  {Fitzsimvions,  1861,  33  Sc.  Jur.  655). 

Inclucice  of  six  days  necessary  when  citing  a  person  for  breach  of  certifi- 
cate {Patcrson  or  Laird,  1895,  3  S.  L.  T.  215). 

In  shebeen  case  fourth  offence  competently  described  in  complaint  as  a 
third  offence  {Bruce,  1861,  34  Jur.  80). 

Precognition — evidence  of  person  who  had  taken — not  sufficient  to 
quash  conviction,  if  the  evidence  of  such  person  had  not  influenced  mind  of 
judge  {Morrison,  1884,  Dewar's  Liquor  Laws,  58,  p.  199). 

Previous  convictions  in  cases  of  breach  of  certificate  where  evidence  is 
led,  ought  to  be  proved  before  case  closed  {Gordon,  1891,  3  White,  251). 

Prosecutor  of  Police  Court  and  procurator-fiscal  held  to  be  synonymous 
{MArthur,  1864,  36  Sc.  Jur.  310). 

Prosecutor  bound  to  give  name  of  purchaser  of  liquor  in  complaint 
in  case  of  contravention,  when  known  {Muir,  H.  C,  21  Nov.  1888, 
2  White,  97). 

Time  to  pay  fine  not  having  been  stated  in  sentence  in  case  ot 
conviction  for  breach  of  certificate,  fatal  to  conviction  {Ritchie,  1884,  5 
Coup.  374). 

Witnesses  tutoring  each  other  held  not  to  have  been  fatal  to  conviction 
in  a  case  of  breach  of  certificate  {Camplell,  1884,  5  Coup.  468). 

Conviction  for  breach  of  certificate  quashed  on  account  of  adjournment 
of  diet  not  having  been  duly  minuted  {Craig,  1897,  5  S.  L.  T.  155). 

Clerks. — In  addition  to  what  has  already  been  noticed  in  regard  to 
clerks  and  their  duties,  the  following  requires  to  be  mentioned : — 

Clerks  render  themselves  liable  in  a  penalty  of  £20  for  unduly  giving 
or  refusing  certificates  (1828,  s.  16).  They  are  bound,  under  a  penalty  of 
£5,  to  send  to  the  collector  or  supervisor  of  excise,  within  eight  days  of  the 
granting  of  certificates,  a  list  of  those  granted  (1828,  s.  17).  They  are 
authorised  to  make  out  duplicates  of  certificates  when  lawfully  required, 
which  shall  be  admitted  as  evidence  (1828,  s.  27). 

It  is  their  duty  to  record  convictions  for  breach  of  certificate  in  the 
register,  and  to  produce  same  at  Licensing  Court  (1828,  s.  28). 

They  require  to  certify  the  Commissioners  of  Excise  of  convictions 
obtained  for  breaches  of  certificate,  and  of  forfeiture  of  certificates,  under 
a  penalty  of  £5  (1828,  s.  29). 

A  penalty  of  £5  is  exigible  should  a  clerk  demand  or  receive  any 
greater  or  additional  fee  or  any  other  reward  for  anything  done  under  the 
TAct,  than  is  expressly  authorised  (1828,  s.  34,  and  1862,  s.  32). 

The  fees  exigible  by  clerks  are  enumerated  in  Sched.  E  annexed  to 
1862  Act,  and  similar  fees  are  exigible  under  the  1876  Act,  s.  14. 

Chief  officer  of  police — duties  as  to  vialdng  detections  and  reporting  offenders. 
— The  chief  officer  of  police  is  required  without  undue  delay  to  report  to 
the  procurator-fiscal  or  other  party  directed  to  prosecute  offenders,  all 
offences  committed  against  the  Acts  coming  to  his  knowledge,  and  at  all 
times  to  use  the  means  within  his  control  for  the  detection,  and  when 
necessary  the  apprehension,  of  all  offenders  (1862,  s.  14). 

Police  powers  of  entry. — Officers  of  police  of  the  rank  of  inspector  or 
those  holding  a  higher  rank  may  enter  and  inspect  all  premises  where  food  or 
drink  of  any  kind  is  sold  to  be  consumed  on  the  premises,  or  in  which  they 
shall  have  reason  to  believe  that  exciseable  liquors  of  any  kind  are  being 
unlawfully  trafficked  in  ;  provision  is  also  made  for  any  constable  having  an 
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authority  iu  writing  from  any  justice  of  the  peace  or  magistrate,  or  from 
any  chief  constable,  superintendent,  lieutenant,  or  inspector  of  police,  to 
enter  and  inspect  any  such  premises  at  any  time  within  eight  days  from 
the  date  of  such  writing  as  may  be  specially  mentioned  in  such  writing ; 
and  any  person  who  shall  refuse  to  admit,  or  shall  not  admit,  such  officers 
of  police  or  constable  shall  incur  a  penalty  of  £10,  and  failing  immediate 
payment  shall  be  imprisoned  for  a  period  not  exceeding  sixty  days ; 
and  it  shall  be  lawful  for  any  otiicer  or  constable  at  any  time  to 
enter  and  inspect  any  inn  and  hotel,  or  public-house ;  and  also,  where  he 
shall  have  reason  to  believe  that  a  breach  of  certificate  is  being  com- 
mitted, at  any  time  to  enter  and  inspect  the  premises  of  any  grocer  or 
provision  dealer  trading  in  exciseable  liquors.  Parties  refusing  to  admit, 
not  admitting,  or  offering  obstruction  to  the  admission  of  constables, 
render  themselves  liable  in  similar  penalty  to  that  above  mentioned 
(1862,  s.  13). 

The  police  were  refused  admission  to  a  room  in  a  public-house  in 
Bristol,  temporarily  used  for  a  meeting  by  members  of  a  friendly  society. 
Court  held,  that  under  the  circumstances,  the  refusal  was  justifiable,  and 
quashed  conviction  which  had  been  obtained  against  the  publican  {Duncan, 
[1897]  1  Q.  B.  575). 

Police  to  report  Persons  licensed  from  wliosc  Premises  Persons  in  a  State  of 
Intoxication  have  been  seen  frequently  to  issue,  or  against  wJiom  there  is  other 
Cause  of  Comjjlaint. — It  is  the  duty  of  the  chief  officer  of  police,  on  the  first 
lawful  day  of  the  week,  to  send  to  the  procurator-fiscal  of  the  district  or 
burgh  a  written  report  of  the  names  of  licensed  persons  from  who?e 
premises  persons  in  a  state  of  intoxication  have  been  frequently  seen  to 
issue,  and  of  the  manner  in  which  special  permissions  have  been  exercised, 
and  such  reports  shall  be  brought  by  the  procurator-fiscal  under  the  con- 
sideration of  the  justices  or  magistrates  at  the  first  licensing  Court ;  but  it 
is  also  provided  that  within  two  days  after  such  report  has  been  lodged  with 
the  procurator-fiscal,  notice  in  writing  shall  be  sent  by  post,  with  postage 
prepaid,  to  such  licensed  person  of  his  having  been  so  reported  on  (1862, 
s.  14). 

Six-Daij  and  Early -Closing  Licences. — By  sec.  44  of  the  Inland  Eevenue 
Act,  1880  (43  &  44  Vict.  c.  20),  the  provisions  re  the  above  in  sec.  49  of 
the  Licensing  Act  of  1872,  and  ss.  7  and  8  of  the  Licensing  Act,  1874,  are 
applied  to  Scotland. 

Sec.  49  of  the  1872  Act  provides  that  where,  on  the  occasion  of  an 
application  for  a  new  licence,  or  transfer,  or  renewal,  the  api)licant  at  the 
time  of  his  application  applies  to  the  licensing  justices  to  insert  in  the 
licence  a  condition  that  the  premises  are  to  be  closed  during  the  whole 
of  Sunday,  the  justices  may  do  so.  The  holder  of  a  six-day  licence 
obtains  from  the  Inland  Eevenue  a  licence  upon  payment  of  six-seventh 
parts  of  the  duty  which  would  otherwise  be  payable  by  him  for  a  similar 
licence  not  limited  to  six  days,  "  and  if  he  sell  any  intoxicating  liquor 
on  Sunday  he  shall  be  deemed  to  be  selling  intoxicating  liquor  without 
a  licence." 

As  public-houses  are  bound  to  be  closed  on  Sundays,  the  above  pro- 
vision, in  so  far  as  the  licensing  authorities  in  Scotland  are  concerned,  can 
only  apply  to  inns  and  hotels.  By  sec.  10  of  said  Licensing  Act,  1874,  which 
applies  to  England  and  has  not  been  extended  to  Scotland,  tiie  holders  of 
six-day  licences  are  entitled  to  supply  exciseable  liquors  on  Sundays  to 
l)cr.sons  lodging  in  their  houses.  This  privilege  has  not  been  extended  even 
to  inn  and  hotel  keepers  in  Scotland. 
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By  sec.  7  of  the  1874  Act  the  licensing  justices  are,  on  application  being 
made  to  them  for  this  purpose  at  the  usual  licensing  meetings,  directed  to 
insert  an  hour  for  closing  one  hour  earlier  than  that  named  in  the  ordinary 
certificate.  The  holder  of  an  early-closing  licence  is  entitled  to  claim  a 
licence  from  the  Inland  Kevenue  for  six-sevenths  of  the  duty  on  the 
ordinary  licence. 

Limitation  of  Actions. — Every  action  against  any  judge  or  officer 
on  account  of  anything  done  in  execution  of  the  Acts  1828  to  1897  shall 
be  connnenced  within  two  months  after  the  cause  of  action  or  prosecution 
shall  have  arisen,  and  not  afterwards  (1862,  s.  35). 


Licking*  of  Thumbs. — This  was  a  symbol  "anciently  used  in 
proof  that  a  sale  was  perfected,"  and  which,  Erskine  says  (iii.  3.  5),  was 
continued  in  his  day  "  in  bargains  of  lesser  importance  among  the  lower 
ranks  of  people — the  parties  licking  and  joining  of  thumbs.  Decrees  are 
yet  extant  in  our  records  prior  to  the  institution  of  the  College  of  Justice, 
sustaining  sales  upon  summonses  of  thumb-licking  upon  this  medium,  that 
the  parties  had  licked  thumbs  upon  finishing  the  bargain." 


Liege  poUStie. — This  term  (supposed  to  be  derived  from 
Lcgitima  j^otcstas)  signifies  that  state  of  health  which  entitled  a  person  to 
dispose  mortis  causa,  or  otherwise,  of  his  heritage  without  the  deed  being 
subject  to  challenge  under  the  law  of  deatJihcd  (Ersk.  iii.  8.  95).  See 
Deathbed. 


Lien. — A  lien  may  be  defined  in  general  terms  as  a  right  in  one 
party  to  retain  a  debt,  subject,  or  thing  in  which  he  has  a  legitimate 
interest,  either  of  property  or  possession,  until  some  debt  or  obligation,  due 
to  him  by  the  party  who  is  entitled  to  demand  that  debt,  subject,  or  thing, 
is  paid  or  performed.  It  is  frequently  spoken  of  as  a  right  of  retention. 
Although  attempts  have  been  made  to  distinguish  the  terms  "  lien "  and 
"  retention,"  it  is  probably  impossible  to  frame  any  distinction  which  would 
bear  the  test  of  a  reference  to  the  language  of  the  judges  in  the  cases  on 
the  subject,  where  these  words  are  often  used  as  synonymous.  Strictly 
speaking,  it  would  seem  that  retention  is  the  proper  term  in  the  law  of 
Scotland,  and  that  the  word  lien  is  a  modern  importation  derived  from  a 
right,  analogous  to  the  Scottish  right  of  retention,  which  is  recognised  in 
English  law  (see  argument  in  Harper,  1791,  Bell's  Oct.  Cas.  440).  For 
the  purpose  of  this  article  it  would  seem  to  be  consistent  with  usage  to 
reserve  both  the  right  to  retain  a  debt,  and  the  right  to  retain  a  subject 
held  by  an  ex  facie  absolute  title  of  property,  for  consideration  under  the 
article  Eetention,  and  to  treat  here  the  right  of  retention  or  lien  over  move- 
able property  which  is  dependent  on  possession.  In  doing  so  there  will  be 
considered  (1)  the  general  nature  and  incidents  of  lien,  and  (2)  certain 
particular  liens  involving  specialties. 

A  right  of  lien,  as  thus  limited,  may  be  defined,  in  the  words  of  Bell's 
Principles  (s.  1410),  as  "  a  right  to  retain  a  subject  legitimately  in  one's 
possession  until  a  debt  shall  be  paid,  or  an  engagement  performed,  the 
jiLS  exigendi  of  which  is  in  the  possessor."  In  the  ordinary  case  a  lien  is 
founded  on  an  implied  condition  in  a  mutual  contract,  and  is  distinguish- 
able from  a  pledge  in  respect  that  it  is  the  result  of  an  implied,  while 
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a  pledge  is  the  result  of  an  express,  coutract.  Lien,  again,  is  a  condition 
or  counterpart  of  a  contract  under  which  the  possession  of  a  subject  is 
obtained,  and  not  a  right  necessarily  flowing  from  the  fact  of  possession 
alone.  The  mere  fact  that  a  man  liai)pens  to  be  in  possession  of  property 
belonging  to  his  debtor  gives  him  no  ri^ht  in  security  over  that  property, 
or  excuse  for  refusing  to  deliver  it  {Rarper,  1791,  Bell's  Oct.  Cas.  440; 
Laurie,  1853,  15  D.  404;  Xafwnal  Banl;  1858,  21  D.  79).  A  theory  has 
been  stated  by  Professor  j\Iore  {Notes  to  Stair,  cxxxi),  in  an  attempt  to 
distinguish  retention  and  lien,  to  the  effect  that  the  law  of  Scotland  gives 
the  possessor  of  a  subject  which  another  party  has  a  right  to  demand  from 
him,  a  title  to  retain  that  subject  until  all  debts  due  to  him  by  that  other 
party  are  paid.  According  to  this  theory,  lien  is  a  counterpart  of  the 
diligence  of  arrestment  or  poinding,  giving  the  possessor  of  goods  belong- 
ing°to  his  debtor  a  riglit  in  security  over  them  similar  to  that  which  he 
mfght  have  acquired  by  the  use  of  diligence  had  the  goods  in  question  been 
in  tlie  possession  of  a  third  party.  But  it  may  now  be  taken  as  settled  that 
this  theory  is  unsound,  and  that  the  mere  fact  of  possession  of  a  debtor's 
property  does  not  give  the  possessor  a  security  over  it,  even  although  the 
debtor  may  be  bankrupt. 

Lien  and  Ri/pothcc. — A  lien  is  a  right  over  property  in  one's  possession, 
and  is  thereby  distinguished  from  a  hypothec.  The  rights  known  as 
maritime  lien  indeed  include  securities  without  possession,  but  such  liens 
are  in  reality  hypothecs,  and  liave  already  been  considered  under  that 
heading. 

Possession. — A  lien,  although,   as   above  stated,  it  is  not   a  necessary 
consequence  of  possession,  yet  it  is  dependent  on  possession,  and  expires 
with  the  loss  of    it   (Bell's  Frin.   1412).     Bossession,  in   this  particular, 
involves  both  physical  custody  and  a  right  to  possess.     The  subject  of  a 
lien,  however,  need  not  be  in  the  actual  custody  of  the  party  claiming  a 
lien  over  it,  if  it  is  held  for  him  by  an  agent,  such  as  a  factor  or  warehouse- 
man.    Thus  a  law  agent,  on  his  employment  being  determined,  may  hand 
over  papers  to  the  new  agent  employed  by  his  client,  and  yet  preserve  his 
lien  over  them  {PiCnny,  1840,  2  D.  676,  and  3  D.  1134).     And  a  factor  has 
been  held   entitled  to  a  lien  over  a  policy  of  insurance  which  was  lield 
for  him  by  a  policy-broker  (Gairdner,  1858,  20  D.  565).     On  the  other 
hand,  the   civil  constructive  possession  obtained  by  a  factor,  to   wliom   a 
bill  of  lading  had  Ijeen  sent  unindorsed,  by  paying  part  of    the  freight, 
has  been  held  not  to  be  sufficient  to  entitle  him  to  claim  a  lien  over  the 
cargo  for  advances  made  as  factor,  in  a  case  where  both    principal    and 
factor  were  bankrupt,  and  the  trustee  in  the  sequestration  of  the  former 
had  stopped    the   goods    in  transitn..   {Kinloch,    1789,  3  T.  B.  119,  783). 
Possession  obtained    wrongfully    or    accidentally    will   not   found   a  lien. 
Thus  a  case  where  it  was  liekf  that  a  i)arty  who  had  obtained  possession 
of  goods  by  informal  diligence  was  entitled  to  keep  them  on  the  plea  of 
li(;n   has   been   disapproved  {Glendinninr/'s   Creds.,  1745,   ]\Ior.   2573);  see 
J'ultcn,  1853,  15  D.  617).     And  when  a  lease  was  left  accidentally  at  a 
solicitor's  office,  it  was  held  that  the  solicitor  could  not  maintain  a  lien 
over  it  for  the  account  due  by  the  client  who  had  left  it  (Lneas,  1817, 
7  Taun.  278).     Again,  a  person  may  have  the  custody  of  a  subject  willi- 
out  having  a  right  to  the  possession  of   it  which  will   entitle  him   to  a 
lien.     Thus  a  mere  servant  may  have    the  custody  of    a    subject    in   Die 
c.xerci.'^e  of  his  duties,  but    cannot   have   a    lien  over    it.     A    butler,    fur 
instance,  cannot    claim    a  lien  over  plate  in  security  of  liis  wages,  or  a 
clerk  a  lien  over   a   deed  which  he  is  employed    to    write    out    (Burns, 
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1799,  Hume,  29;  Glachtone,  1896,  23  E.  783).  But  it  may  often  be 
difficult  to  draw  the  line  of  distinction  between  a  mere  servant,  who 
acts  only  as  the  hand  of  his  master,  and  has  no  independent  possession, 
and  an  employee  to  whom  goods  are  intrusted,  and  who  is  in  possession 
of  them  under  the  contract  on  which  he  is  employed  (see  Dickson,  1855, 
17  D.  1011). 

Contracts  inconsistent  with  Lien. — As  a  lien  is  an  implied  condition  of  a 
contract,  it  cannot  exist  if  the  contract  under  which  possession  of  an  article 
is  obtained  contains  provisions  inconsistent  with  a  riglit  to  retain  that 
article.  An  obvious  illustration  of  this  principle  is  the  rule  that  a  party 
obtaining  possession  of  a  subject  as  a  means  to  the  performance  of  an  act 
which  he  has  contracted  to  do,  cannot  refuse  performance  of  that  act  on  the 
plea  of  a  lien  over  the  subject  {BortMncl:,  1833,  12  S.  121 ;  Stewart,  1770, 
Mor.  App.  voce  "  Compensatiou,"  iSTo.  2).  Thus  a  law  agent  who  has  received 
papers  to  produce  in  a  certain  cause,  cannot  refuse  to  produce  them  on  the 
ground  that  he  has  a  lien  over  them  for  his  account  (Bell,  Prin.  s.  1439). 
It  may  also  be  a  condition,  express  or  implied,  of  a  contract  that  a  snbject 
is  to  be  given  up  at  a  certain  date,  or  on  demand,  and  in  that  case  there 
can  be  no  lien.  Thus  the  special  confidence  which  is  implied  in  the 
contract  of  deposit  has  been  held  to  bar  a  depositary  from  claiming  a  lien 
over  the  deposit  {Machcnzie,  1824,  3  S.  206).  And  where  racehorses  were 
left  with  a  trainer  under  an  arrangement  whereby  the  owner  received  a 
right  to  race  them  whenever  he  liked,  and  to  select  the  jockey,  it  was  held 
that  this  arrangement  was  inconsistent  with  a  right  in  the  trainer  to 
detain  the  horses,  and  his  plea  of  lien  for  his  charges  was  repelled  {Forth, 
1849,  13  Q.  B.  680).  In  an  American  case  a  carriage-builder  agreed  to 
repair  a  physician's  carriage,  and  to  take  payment  in  medical  attendance. 
It  was  held  that  he  had  barred  himself  from  claiming  a  lien  over  the 
carriage  {Morrell  (N.  H.),  6  AtL  Eep.  602,  cited  in  Jones  on  Lien,  s.  748). 
On  this  principle  also  it  is  held  in  England  that  if  a  contract  for  the 
performance  of  services  with  respect  to  certain  property  fixes  the  date  of 
payment  at  a  time  after  that  fixed  for  redelivery  of  the  property,  there 
can  be  no  lien,  even  if  the  owner  of  the  property  is  bankrupt  at  the 
date  fixed  for  redelivery  {Graiushay,  1820,  4  Barn.  &  Aid.  50  ;  Kirchner, 
1859,  12  Moo.  P.  C.  C.  361  ;  Fisher,  1875,  4  App.  Ca.  1).  Thus  if  a 
charter-party  provides  for  the  payment  of  a  certain  sum  in  lieu  of 
freight,  at  a  certain  time  after  the  delivery  of  the  cargo,  the  captain 
cannot  refuse  delivery  to  the  consignee  or  his  representatives  in  bank- 
ruptcy, even,  apparently,  although  a  lien  for  freight  is  expressly  provided 
(Foster,  1858,  28  L.  J.  Ex.  81).  It  would  seem  doubtful  whether  these 
cases  would  be  followed  in  Scotland  if  the  person  demanding  delivery 
were  bankrupt. 

Lien  excluded  hj  Express  Security. — If  a  person,  on  obtaining  possession 
of  any  subject  under  a  contract,  stipulates  for  an  express  security  over  it 
for  a  particular  debt,  the  maxim  conventio  vincit  legem  applies,  and  his 
rights  over  it  must  be  determined  by  his  contract,  and  cannot  be  enlarged 
on  a  plea  of  lien.  Thus  if  a  subject  is  conveyed  expressly  in  security  of  a 
particular  debt,it  cannot  be  retained, at  least  in  a  question  with  other  creditors 
of  the  owner,  to  cover  debts  for  which  it  was  not  impledged  {National  Bank, 
1858,  21  D.  79).  And  in  an  English  case,  on  appeal  from  a  West  Indian 
Court,  where  it  was  proved  that  by  West  Indian  law  the  consignee  of 
goods  from  a  plantation  had  a  lien  over  the  plantation  in  security  of  bills 
accepted  for  the  consignor,  it  was  held  that  a  consignee  who  had  taken 
an  express  security  had  waived  his  right  of   lien    {Leith's    Estate,    1866, 
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L.  E.  1  P.  C.  296).  Ill  that  case  Ld.  Westbuiy  explained  the  law  on 
the  point  in  the  following  terms  (p.  305)  :  "  Lien  is  not  the  result  of  an 
express  contract ;  it  is  "iven  by  implication  of  law.  If,  therefore,  a 
mercantile  relation,  which  might  involve  a  lien,  is  created  by  a  written 
contract,  and  security  given  for  the  result  of  the  dealings  in  that  relation, 
the  express  stipulation  and  agreement  of  parties  for  security  excludes 
lien,  and  limits  their  rights  by  the  extent  of  the  express  contract  that 
they  have  made,  Exprcssum  facit  ccssare  taciturn."  An  exception  to  this 
rule,  however,  exists  in  the  case  of  those  employments  to  which  a  general 
lien  is  conceded,  when  a  lien  may  be  held  to  exist  even  over  a  subject 
expressly  pledged  for  a  particular  debt.  Thus  a  banker  may  assert  a  lien 
for  his  general  balance  over  securities  lodged  by  his  customer  to  cover  a 
particular  debt,  if  there  was  nothing  in  the  contract  directly  negative  of 
.such  a  right  {llohcrtson's  Tr.,  1890,  18  R  12  ;  National  Banl;  1895,  22 
R  7-10;  Jones,  1858,  John.  430.      See  Banker's  Lien). 

Possession  must  have  been  oUained  before  Banlcruptcy. — The  sul)ject  over 
which  a  lien  is  claimed  must  have  been  placed  in  the  possession  of  the 
claimant  before  the  bankruptcy  of  the  person  for  whose  debt  the  lien  is 
claimed.      On  bankruptcy  the  estate  passes  to  the  trustee,  and  a  person 
obtaining  possession  of  part  of  that  estate  from  the  bankrupt  could  not 
maintain  any  right  in  security  over  it  in  a  question  with  the  truster  (Bell, 
Com.  ii.  89;  Dickson,  1855,  17  D.  1011;  Mcldrian's  Trs.,  1826,  5  S.  122). 
If,  however,  the  trustee  takes  no  objection  to  the  lien,  the  bankrupt,  on 
being  retrocessed  in  his  estates,  cannot  object  to  it.     In  a  recent  case  a 
factor  was  employed  to  collect  rents,  and  authorised  to  retain  them  to  meet 
an  advance  he  had  made  to  the  proprietor.     He  collected  certain  rents 
after  an  application  for  the  sequestration  of  the  proprietor  had  been  made, 
and,  applying  them  to  meet  his  advances,  made  no  claim  in  the  sequestra- 
tion.    The  trustee  took  no  objection  to  this  course.     Ultimately  the  bank- 
rupt, who  had  been  discharged  on  a  composition  and  retrocessed  in  his 
estate,  claimed  the  amount  of  the  rents  collected  from  the  factor,  on  the 
plea  that  the  debt  due  to  him  had  been  extinguished  by  the  sequestration, 
and  that  the  factor  had  no  right  to  retain  rents  which  he  had  obtained 
after  the  bankruptcy.     It  was  held  that,  whether  the  trustee  could  or  could 
not  have  objected  to  the  factor's  claim  of  retention,  the  bankrupt  had  no 
title  to  do  so  {Stevenson,  Lauder,  &  Gilchrist,  1896,  23  R  496).     It  is  a  more 
dithcult  question  whether  a  lien  can  be  asserted  over  a  subject  which  has 
been  placed  in  the  possession  of  a  creditor  within  sixty  days  of  the  bank- 
ruptcy of  the  debtor,  for  any  debt  beyond  a  charge  for  work  performed  on 
the  article  over  which  the  lien  is  asserted.    It  has  been  held  that  a  bleacher, 
who  had  a  lien  over  each  parcel  of  goods  sent  to  him  for  the  balance  of  the 
bleaching  account  due  by  his  customer,  was  entitled  to  retain  goods  sent 
witliin  sixty  days  of  the  bankruptcy  of  the  customer  (Andersons  Trs.,  1871, 
9  M.  718).     But  this  decision  proceeded  on  the  ground  that  the  goods  in 
question  were  sent  in  the  ordinary  course  of  trade,  and  it  is  probable  tluit 
if  a  debtor,  within  sixty  days  of  his  bankruptcy,  should  place  part  of  his 
y)r()perty  in  tlie  possession  of  a  creditor  wlio  was  entitled  to  a  general  lien 
(for  instance,  his  law  agent),  the  transaction  would  be  reducible  under  the 
Act  1696,  c.  5,  as  a  security  for  prior  debts. 

Special  and  General  Lien. — Liens  are  usually  classed  as  special  and 
general.  A  special  lien  gives  a  party  a  right  to  retain  a  subject  for  a  debt 
arising  out  of  a  particular  contract ;  a  general  lien,  a  right  to  retain  for  a 
balance  arising  out  of  a  particular  course  of  employment. 

Special  Lien. — It  is  a  general  principle  of  the  law  of  contracts  involving 
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mutual  obligations,  that  one  party  is  not  bound  to  fulfil  his  part  of  the 
contract  unless  the  other  is  prepared  to  perform  his  (Stair,  i.  10.  15 ;  Bell, 
Prin.  s.  71).  Special  lien  is  the  result  of  the  application  of  this  rule  to 
contracts  for  the  performance  of  work  or  services.  If  a  person  is  engaged 
to  perform  any  labour  or  operation  on  a  particular  piece  of  property,  the 
obligations  of  the  parties  to  the  contract  are  :  on  the  one  hand,  to  do  the 
work  and  return  the  article  ;  on  the  other  hand,  to  pay  for  the  work  done. 
The  workman  is  not  bound  to  fulfil  his  contract  by  returning  the  article 
unless  the  employer  is  able  to  fulfil  his  contract  by  paying  for  the  work 
done.  In  other  words,  the  workman  has  alien  over  the  article  in  security  of 
the  debt  due  to  him  for  his  labour.  This  1ms  always  been  recognised  as  a 
perfectly  general  rule  in  the  law  of  Scotland,  where  the  article  over  which 
the  lien  is  claimed  is  that  on,  or  in  respect  to,  which  the  laljour  for  whicli 
the  debt  arises  has  been  bestowed  (Stair,  i.  18.  7 ;  Ersk.  iii.  4.  20  ;  Bell, 
Prin.  ss,  1411,  1419).  English  law  restricts  the  lien  to  cases  where  the 
work  in  question  has  added  to  the  value  of  the  subject  (Cross  on  Lien, 
p.  24;  Orchard,  1850,  19  L.  J.  C.  P.  303);  but  the  English  law  of  lien  rests 
rather  on  custom  of  trade  than  on  implied  contract,  and  the  question 
whether  additional  value  has  been  conferred  on  the  particular  article  is 
obviously  irrelevant  when  lien  is  considered  as  an  incident  or  counterpart  of 
a  mutual  contract. 

The  particular  cases  in  which  it  has  been  held  that  a  special  lien  was 
established  are  merely  illustrations  of  the  general  rule,  that  any  person 
performing  work  or  service  on  an  article  has  a  right  of  lien  over  it,  if  it 
has  been  "placed  in  his  possession.  Thus  a  bleacher  {Harxter,  1791,  Bell, 
Oct.  Cas.  440  ;  Andersons  Trs.,  1871,  9  M.  718) ;  a  miller  {CJime,  1816, 
5  M.  180) ;  a  storekeeper  {Laurie,  1853, 15  D.  404) ;  a  shipowner  (Bell,  Prin. 
ss.  405  and  1423);  a  carrier  (Stevenson,  1824,  3  S.  291);  and  a  ship- 
carpenter  {Boss  tt;  Duncan,  1885,  13  K.  185)  have  all  been  held  to  have 
liens  over  subjects  on  which  they  have  exercised  their  respective  trades,  in 
security  of  their  charge  for  their  work.  A  special  lien  may  also  exist  over 
an  article  placed  in  the  hands  of  a  workman,  manufacturer,  or  professional 
man,  as  a  means  by  which  some  work  may  be  performed,  even  although  no 
work  is  actually  done  on  the  thing  itself.  Such  a  right  obviously  results 
from  the  principle  that  a  special  lien  is  an  incident  of  an  executorial 
contract.  But  it  is  not  admitted  in  England  (Addison  on  Contract,  9th 
ed.,  p.  802);  and  was  only  recognised  in  Scotland  with  some  difficulty. 
In  one  case  it  was  asserted  that  a  printer  could  not  have  a  lien  over 
stereotype  plates  which  had  been  given  to  him  to  print  from,  because  he 
had  performed  no  work  upon  the  plates  themselves  {Brown,  1844,  6  D. 
1267).  In  later  cases,  however,  this  distinction  has  been  abandoned,  and 
the  principle  has  been  recognised  that  a  man  is  entitled  to  a  lien  over  a 
subject  for  a  debt  if  the  subject  came  into  his  possession  in  connection  with 
the  contract  in  which  that  debt  was  incurred.  Tiius  a  firm  of  accountants, 
who  acted  as  debt  collectors,  were  held  to  be  entitled  to  a  lien  over  the 
business  books  of  a  client,  which  had  been  placed  in  their  hands  to  enable 
them  to  collect  the  debts,  in  pursuance  of  their  professional  account  for 
doing  so  {MeiUe  &  Wilson,  1880,  8  E.  69).  In  a  later  case  this  principle 
was  applied  to  the  case  of  a  factor  or  land-steward,  who  was  held  entitled 
to  a  lien,  in  security  of  his  salary  and  outlays,  over  papers  relating  to  the 
estate  which  had  been  placed  in  his  hands  in  the  course  of  his  professional 
duties  {Bohertson,  1887,  15  E.  67 ;  Lindsay,  1883,  Guthrie,  Sh.  Ct.  Ca.,  2nd 

series,  498). 

Special  Lien  for  Claim  of  Damages. — In  all  these  cases  the  debt  for  which 
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the  lien  was  sustained  arose  directly  out  of  the  contract  on  which  possession 
was  given.  A  lien  has  also  been  sustained  for  damages  for  breach  of  the 
contract  on  which  possession  was  given  (Moore's  Carving  Machine  Co.,  189G, 
oo  S.  L.  It.  613).  A.  was  appointed  by  a  company  as  sole  agent  in  Scotland 
for  the  sale  of  a  carving  machine.  He  was  supplied  with  a  machine  for 
exhibition  purposes,  and  the  company  undertook  to  supply  him  with  other 
machines  at  a  fixed  price,  leaving  him  to  make  a  profit  by  selling  them 
at  a  higher  price.  In  consequence  of  this  contract  A.  incurred  certain 
expenses  in  travelling  and  in  fitting  up  the  show  machine.  These  expenses, 
according  to  the  contract,  the  company  was  not  liable  for.  The  company 
however,  failed,  and  the  show  machine  was  sold  by  a  receiver  for  debenture- 
holders.  A.  claimed  a  lien  over  it  for  the  expenses  he  had  incurred,  and 
his  right  to  such  a  lien  was  sustained.  Seeing  that,  if  the  provisions  of 
the  contract  had  been  carried  out  according  to  their  terms,  he  would  have 
had  to  bear  these  expenses  himself,  it  is  clear  that  the  debt  for  which  the 
lien  was  sustained  was  of  the  nature  of  a  claim  of  damages  {Moore's 
Carving  Machine  Co.,  1896,  33  S.  L.  E.  613). 

Liens  of  Salvor  and  Innheejjer. — The  special  liens  of  a  salvor,  for  the 
expense  and  reward  of  salvage  {Otis,  1862,  24  D.  419  ;  57  &  58  Vict, 
s.  544),  and  that  of  an  innkeeper,  over  the  luggage  of  his  guest  for  his  bill 
(see  Innkeeper),  seem  to  be  exceptional  cases  of  lien,  which  rest  rather  on 
custom  of  trade  than  on  any  implied  contract. 

General  Lien. — The  phrase  general  lien  is  used  to  denote  two  rights  of 
entirely  different  character.  The  right  of  general  retention,  i.e.  the  right 
to  retain  a  subject  held  on  a  title  of  property  subject  to  a  personal  obliga- 
tion to  convey  it,  is  sometimes,  but  improperly,  spoken  of  as  a  general  lien. 
This  right  will  be  dealt  with  under  the  lieading  Eetention.  Apart  from 
this,  a  general  lien  denotes  a  right  to  retain  a  subject,  of  which  the  posses- 
sion has  been  obtained  under  a  contract,  in  security  of  a  balance  due  under 
previous  contracts  of  a  similar  character.  It  rests  on  a  footing  entirely 
distinct  from  special  lien.  ^Vhile  it  may  easily  be  inferred  that  a  person 
who  has  expended  labour  on  a  subject  has  a  right  to  retain  that  subject 
until  he  is  paid  for  his  labour,  it  does  not  follow  that  he  should  have  the 
right  to  retain  it  for  labour  of  a  similar  character  expended  upon  other 
articles  and  on  former  contracts  of  employment.  Such  a  lien,  it  has  been 
decided,  cannot  in  the  ordinary  case  be  asserted  {Hari^r,  1791,  Bell,  Oct. 
Cas.  440  ;  Stevenson,  1824,  3  S.  291 ;  Laurie,  1853, 15  D.  ^04:;  Anderson's  Trs., 
1871, 9  M.  718).  Thus  in  tlie  leading  case  of  Llarper  v.  Faulds  it  was  held  that 
a  bleacher  could  not  retain  goods  sent  to  be  bleached,  in  security  of  a  bill 
granted  for  a  balance  arising  out  of  a  previous  course  of  employment,  and 
on  the  bankruptcy  of  the  debtor.  And  a  carrier  or  railway  company  has 
been  held  to  have  no  right  to  retain  goods  for  a  balance  due  for  goods 
previously  carried,  although  he  has  a  lien  over  each  consignment  for  the 
charge  for  carrying  it  {Scottish  Central  liwi/.  Co.,  1864,  2  M.  781 ;  Fcchlcs, 
1875,  2  Pt.  346).  The  cases  where  a  general  lien  has  been  sustained  have 
been  those  where  the  claim  was  based  on  express  contract,  contract  implied 
by  advertisement,  or  usage  of  trade. 

General  Lien  hi/  Fxprcss  Contract. — By  express  contract  a  party  may 
subject  goods  belonging  to  him,  but  in  the  possession  of  a  third  pai'ty,  to  "a 
general  lien  for  all  or  any  debts  due  by  him  to  the  possessor.  This  nuiy  be, 
in  effect,  a  pledge.  But  usually  the  contract  is  that  goods  sent  to  have  a 
certain  operation  performed  upon  them  sliall  Ijc  sul)ject  to  a  lion  for  any 
balance  due  by  tlie  sender  in  tliat  particular  course  of  employment.  Such 
an  arrangement  is  good  in  a  question  with  creditors,  even  if  the  particular 
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goods  retained  were  sent  within  sixty  days  of  the  bankruptcy  of  the  sender 
(Anderson's  Trs.,  1871,  9  M.  718).  A  general  lien  of  this  character,  how- 
ever, cannot  be  set  up  by  a  party,  such  as  a  carrier,  whose  employment 
partakes  of  the  nature  of  a  public  duty.  Thus  a  notice  by  a  railway  com- 
pany to  the  effect  that  goods  carried  by  them  were  to  be  subject  to  a  general 
lien  for  any  balance  that  might  be  due  to  them,  either  by  the  owner  or  by 
the  consignee,  was  held  not  to  be  "just  or  reasonable"  within  the  meaning 
of  sec.  7  of  the  Eailway  and  Canal  Traffic  Act,  1854  (Scottish  Central  Bwy. 
Co.,  1864,  2  M.  781). 

By  Advertisement. — A  general  lien  for  a  balance  on  a  course  of  employ- 
ment may  also  be  raised  by  advertisement,  provided  that  it  can  be  proved 
that  the  person  by  whom  the  goods  were  sent  had  notice  of  it.  This  was 
decided  in  a  case  where  the  dyers  of  Manchester  publicly  advertised  that 
they  would  not  accept  goods  to  be  dyed  except  on  the  footing  of  a  general 
lien  for  any  balance  that  might  be  due  by  the  customer  for  goods  previously 
dyed.  This  was  held  to  be  sufficient  to  establish  a  general  lien  in  a  question 
with  the  creditors  of  a  manufacturer  who  was  proved  to  have  had  notice  of 
the  advertisement  at  the  time  when  he  sent  the  goods  in  question  to  be 
dyed  (Kirhnan,  1794,  6  T.  E.  14).  Similarly,  a  notice,  sent  with  every 
parcel  of  goods  returned,  to  the  effect  that  all  goods  are  received  subject  to 
a  lien  for  the  general  balance,  is  sufficient  (Anderson's  Trs.,  1871,  9  M. 
718). 

Usage  of  Trade. — The  ordinary  case  of  general  lien  rests  upon  usage  of 
trade.  In  certain  trades  and  occupations  it  is  well  established  that  such  a 
lien  exists,  and  its  limits,  in  each  case,  are  fixed  by  decisions.  Thus  a  factor, 
a  banker,  a  broker,  and  a  law  agent  are  all  entitled  to  liens  for  any  balance 
due  to  them  by  the  party  employing  them  in  these  several  capacities.  In 
other  trades,  general  liens,  usually  covering  the  balance  on  transactions  of  a 
particular  year,  have  also  been  recognised.  In  each  case  the  recognition  of 
such  a  lien  will  depend  upon  proof  of  a  usage  in  the  particular  trade,  not  con- 
fined to  any  particular  locality,  but  generally  followed  throughout  the  country. 
Much  weight  would  now  be  attached  to  the  fact  that  the  particular  trade  in 
question  is  entitled  to  a  general  lien  in  England ;  but  this  is  not  necessarily 
conclusive,  as  a  particular  usage  may  be  well  recognised  in  England,  but 
unknown  in  Scotland  (Strong,  1878,  5  E.  770 ;  Smith,  Merc.  Laiu,  10th  ed., 
p.  702).  The  Scottish  decisions  have  recognised  a  general  lien,  i.e.  a  lien 
for  the  balance  due  in  a  particular  year,  in  the  case  of  bleachers  (Anderson's 
Trs.,  1871,  9  M.  718),  packers  (Strong,  1878,  5  E.  770),  and  calico  printers 
(Mitchell,  1894,  21  E.  600).  Storekeepers  (Laurie,  1853,  15  D.  404)  and 
scourers  (Smith,  1859,  22  D.  344)  have  been  held  to  have  no  general  lien, 
but  in  each  case  the  decision  proceeded  on  the  ground  that  usage  had  not 
been  proved.  In  England  it  has  been  held  that  packers  ( Witt,  1876, 
2  Ch.  D.  489),  calico  printers  (Wcldon,  1801,  3  Esp.  268),  and  wharfingers 
(Moet,  1878,  8  Ch.  D.  372)  have  general  liens,  while  dyers  (Bennett,  1785, 
2  Chitty,  455),  fullers  (Bose,  1818,  8  Taun.  499),  and  millers  (Ockenden, 
1754,  1  Atk.  234)  have  not. 

Limits  of  General  Lien. — The  general  lien  recognised  in  these  and  similar 
trades  covers  only  a  balance  due  on  trade  operations,  not  debts  arising  from 
other  sources  (Houghton,  1803,  3  B.  &  P.  485).  And  where  a  man  carries 
on  two  trades,  in  one  of  which  a  general  lien  is  recognised,  while  in  the 
other  it  is  not,  he  cannot  maintain  his  lien  for  debts  incurred  in  the  exercise 
of  the  trade  in  which  the  right  of  lien  is  not  recognised.  Nor  can  he  retain 
goods  sent  to  him  in  the  latter  capacity  for  a  balance  due  to  him  in  the 
trade  in  which  he  has  a  lien  (M'Call,  1824,  2  Sh.  App.  188 ;  Largue,  1883, 
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10  R  1229).  In  M'Call  an  agent  employed  to  purchase  goods  for  export 
was  entitled  to  charge  3  per  cent,  on  all  transactions  where  he  acted  as  a 
factor  and  became  liable  for  the  price,  and  1  per  cent,  on  transactions  where 
.he  incurred  no  liability,  and  acted  merely  as  a  broker.  He  purcliased  goods 
for  which  lie  incurred  no  liability,  and  in  respect  of  which  he  charged  1 
per  cent.  Tlie  principal  failed  while  these  goods  were  still  in  the  agent's 
hands,  and  the  latter  asserted  a  right  of  lien  over  them  for  a  balance  arising 
on  transactions  in  which  he  had  acted  as  a  factor.  The  plea  of  lien  was 
repelled,  on  the  ground  that  the  agent  could  not  exercise  a  factor's  lien  over 
goods  of  which  he  had  obtained  possession  in  the  capacity  of  a  broker. 

Zicn  in  Qwstion  with  True  Owner  of  Goods. — A  right  of  general  lien  is 
valid  only  against  the  party  from  whom  the  possession  was  obtained,  his 
creditors,  or  parties  deriving  right  from  him,  not  against  a  party  showing  a 
superior  right.  In  Mifchrll  v.  Rri/s  (1894,  21  K.  600),  A.  let  on  hire  to  a 
calico  printer  certain  copper  rollers,  on  an  agreement  that  they  should  be 
marked  with  his  name,  and  that,  in  the  event  of  their  being  placed  in  the 
hands  of  any  third  party,  the  receipt  should  bear  that  they  were  "  received 
from  A."  The  calico  printer  sent  his  cloth,  with  the  rollers,  to  be  printed 
by  B.,  to  whom  he  represented  that  the  rollers  were  his  own  property.  On 
the  bankruptcy  of  the  printer  it  was  held  that  B.  was  not  entitled  to  a  lien 
over  the  rollers  for  a  balance  on  the  account  due  by  the  bankrupt  in  a 
question  with  A.  Again,  where  a  broker  lodged  securities  belonging  to 
clients  with  a  bank,  and  the  evidence  disclosed  the  fact  that  the  bank  knew 
these  securities  were  not  his  own,  it  was  held  that  they  miglit  nevertheless 
keep  them  in  security  of  a  debt  for  which  they  were  expressly  pledged,  as 
they  were  entitled  to  assume  that  the  broker  had  his  client's  authority  so 
to  pledge  them,  but  that  they  could  not  retain  them,  on  the  plea  of  general 
lien,  to  cover  the  balance  due  on  the  broker's  banking  account,  as  they  were 
not  entitled  to  assume  that  he  had  any  authority  from  his  clients  to  subject 
them  to  a  lien  for  his  general  account  (National  Bank,  1895,  22  E.  740). 
An  iinikeeper  is  an  exception  to  this  rule,  and  is  entitled  to  a  lien  over 
articles  brought  to  the  inn  by  his  guest,  even  although  tliey  were  the 
property  of  third  parties  (see  Innkeeper). 

Jiif/hfs  of  Hokhr  of  Lien. — A  factor  has  a  general  power  to  sell  goods 
placed  in  his  hands,  or  to  pledge  them,  and  thus  to  satisfy  the  debt  covered 
by  his  lien.  And  an  innkeeper  has  a  statutory  riglit  to  sell  any  property 
detained  by  him  under  his  lien,  on  the  observance  of  certain  rules  as  to 
advertisement  (41  &  42  Vict.  c.  38;  see  Innkkki'Kr).  Witli  these  excep- 
tions, the  right  conferred  by  a  lien  is  a  right  to  retain  the  subject  in  security 
of  a  debt,  and  not  to  realise  it,  even  although  its  retention  occasions  expense 
(Thames  Iron  Works  Co.,  18G0,  1  John.  &  H.  93).  Thus  a  banker  lias  no 
riglit,  in  the  absence  of  express  authority,  to  realise  securities  lodged  with 
him  by  his  customer  and  sul)ject  to  his  lien,  and  may  l)e  interdicted  if  ho 
propose  to  do  so  (liohniwas  Tr.,  1890,  18  \l.  12,  per  Ld.  M'Laren,  p.  20). 
In  the  case  of  an  ordinary  commercial  subject,  authority  to  sell  to  satisfy 
the  delit  covered  by  the  lien  may  be  obtained  by  ai)i)lication  to  the  Sherill' 
(GilmHi  it  Sinrarf,  1870,  :>  IJ.  328);  but  it  is  doubtful  whether  such  a 
wjurant  would  be  granted  in  the  case  of  subjects — hir  instance,  title  deeds 
— which  are  of  value  only  as  accessories  of  a  ri^ht.  A  sale  may  be  ordered 
by  the  Court  at  the  instance  of  the  owner  and  against  the  will  of  the  holder 
of  tlie  lien,  reserving  to  the  latter  a  preference  over  the  luire  (I'drhrr,  1878, 
r..  if.  979). 

Waiver  of  Lirn. — A   lien    may  be  h)st  by  giving   uj)  the  jiossession  on 
which  it  is  founded  (IVll,  ('<nii.  ii.  89),  that  is,  by  returning  tli(!  subject  to 
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the  owner.  It  is  doubtful  whether  the  principle  of  North-  Western  Bank  v. 
Poynter  (1894,  21  E.  513 ;  rev.  22  E.  H.  L.  1),  that  a  right  of  pledge  may 
be  maintained  even  although  the  subject  pledged  is  restored  to  the  pledgor, 
provided  it  is  restored  on  a  contract  which  makes  the  pledgor  an  agent  for 
the  pledgee,  would  be  held  to  be  applicable  to  a  case  of  lien.  Lien  may  be 
maintained  although  the  subject  is  placed  in  the  hands  of  a  third  party,  as 
where  goods  are  landed  in  a  dock  warehouse,  under  a  stop  for  freight  (Bell, 
Prin.  s.  1424;  Benny,  1840,  3  D.  1134);  and  a  part  of  the  goods  subject  to 
the  lien  may  be  given  up  to  the  owner  without  affecting  the  right  of  lien 
over  the  rest  {Bannatyne,  15  November  1814,  F.  C. ;  Gray,  1851, 13  D.  963  ; 
rev.  2  Macq.  435).  Thus  it  was  held  that  a  law  agent  who  had  a  lien  over 
the  title  deeds  of  two  separate  estates,  might  give  up  the  titles  of  one  of 
them  without  barring  himself  from  asserting  his  lien  in  a  question  with 
creditors  holding  heritable  securities  over  the  other  estate  {Gray,  supra). 

The  question  whether  a  creditor  waives  his  lien  by  taking  a  bill  for  his 
debt .  is  not  altogether  free  from  difficulty ;  but  it  would  seem  that  while 
taking  a  bill  in  the  ordinary  course  of  trade  would  not  affect  the  lien 
{Gairdncr,  1858,  20  D.  565;  Balmcr,  1880,  7  E.  651 ;  Andersons  Trs.,  1871, 
9  M.  718 ;  ex  parte  Willoughhy,  1881,  16  Ch.  D.  604),  a  bill  taken  at  an 
unusually  distant  date  would  infer  waiver  {Hcwison,  1836,  2  Bing.  N.  C. 
755;  Cowell,  1809,  16  Ves.  275).  Where  an  independent  security,  such  as 
the  acceptance  of  a  third  party,  is  given  for  the  debt,  the  lien  is  not  neces- 
sarily waived.  Thus  an  innkeeper,  who  had  accepted  a  security  of  doubtful 
value  for  his  bill,  was  held  to  be  entitled  to  a  lien  {Angus,  1883,  23  Ch.  D. 
330).  In  an  early  case  in  Scotland  the  same  decision  was  arrived  at  in 
the  case  of  a  law  agent  {Ayton,  1705,  Mor.  6710);  but  in  a  recent  case  in 
England  it  was  held  that  where  a  solicitor,  whose  duty  it  is  to  advise  his 
client  as  to  his  rights  and  liabilities,  takes  from  his  client  a  security  for 
costs  without  explaining  that  he  intends  to  preserve  his  lien,  the  j^rimd 
facie  inference  is  that  the  lien  is  abandoned  {m  re  Taylor,  [1891]  1  Ch.  590). 

Lien  of  Factor. — A  factor  or  mercantile  agent  has  a  general  lien  for  the 
balance  due  by  his  principal  on  factorial  transactions,  which  entitles  him 
to  retain  all  funds  or  property  of  the  principal  which  may  come  into  his 
possession  in  the  course  of  his  employment  as  factor  (Ersk.  iii.  4.  21 ;  Bell, 
Frin.  s.  1445,  Com.  ii.  109).  This  lien  has  been  explained  on  the  ground 
that  a  factor  usually  pledges  his  own  credit,  or  makes  advances,  on  behalf 
of  his  principal,  in  reliance  on  consignments  which  he  is  in  the  course  of 
receiving,  or  of  goods  which  he  holds  from  the  principal  for  sale  (Bell, 
Com.  ii.  109;  and  see  Stephens,  1735,  Mor.  9140).  It  entitles  the  factor 
to  retain  goods  purchased  on  behalf  of  the  principal,  or  received  from  the 
principal  for  sale,  bills,  policies  of  insurance,  or  shipping  documents,  as  well 
as  all  moneys  belonging  to  the  principal  which  have  come  into  his  possession 
as  factor  {Stephens,  1735,  Mor.  9140  ;  Wilmot,  1841,  3  D.  815  ;  C';/r^/s,  1794, 
Mor.  2589).  This  right  may  be  exercised  to  secure  the  salary  or  commission 
due  to  the  factor  on  present  or  past  transactions  {Sibhald,  1852,  15  I). 
217);  advances  made  on  the  principal's  behalf  {Foxcroft,  1760,  2  Burr.  931) ; 
guarantees  undertaken  for  him  (Bell,  Com.  ii.  112);  or  expenses  incurred  by 
the  factor  in  connection  with  goods  consigned  {Curtis,  1826,  5  B.  &  C.  141). 
It  cannot,  however,  be  used  to  secure  debts  due  by  the  principal  before  the 
employment  commenced  {Houghton,  1803,  3  B.  &  P.  485);  the  price  of 
the  goods  supplied  by  the  factor  as  an  independent  merchant  {Miller  & 
Paterson,  1852, 14  D.  955,  per  Ld.  Cockburn) ;  or  a  debt  due  to  the  factor  on 
some  other  trade  or  vocation  exercised  by  him  {MCall  &  Co.,  1824,  2  Sh. 
App.  188;  Dixon,  1850,  10  C.  B.  398;  Laim-ie,  1853,  15  D.  404). 


To  whom  Lkn  competent. — The  lien  of  a  factor,  though  in  England 
confined  to  an  agent  intrusted  with  the  possession  of  goods  for  the  purpose 
of  sale  (Smith,  Merc.  Law,  10th  ed.,  p.  118  ;  Stevens,  1882,  25  Ch.  D.  31),  has 
been  allowed  to  a  wider  class  in  Scotland,  and  sustained  in  the  case  of  a 
land-steward  (Pearson,  1672,  Mor.  2625 ;  cf.  Stevenson,  Lauder,  &  Gil- 
chrkt,  1826,  23  R  496),  and  of  a  firm  of  livery  stable-keepers  who  acted  as 
auctioneers,  and  were  in  the  habit  of  making  advances  to  persons  placing 
horses  in  their  hands  {Miller,  1881,  8  11.  489).  A  sub-factor  may  have  a 
lien  for  advances  made  on  the  faith  of  particular  goods,  or  even  for  a 
general  balance  due  by  the  factor,  if  he  acted  in  ignorance  of  the  existence 
of  the  principal  (Ede  cO  Bond,  15  May  1818,  F.  C. ;  Mildred,  1883,  8  App.  Ca. 
874). 

Lien  over  Price  of  Goods. — The  lien  of  a  factor  may  extend  not  only  over 
goods  placed  in  his  possession,  but  also  over  the  price  due  by  the  purchaser 
for  goods  sold  by  him.  This  will  be  held  if  the  price  is  payable  to  the 
factor,  or  if  he  obtains  bills  for  it,  blank  indorsed,  or  if  he  has  a  general 
power  to  receive  payment  for  goods  sold  (Bell,  Com.  ii.  Ill),  The  right 
operates  by  entitling  the  factor  to  claim  the  price  from  the  purchaser,  in 
preference  to  the  trustee  in  the  bankruptcy  of  the  principal.  Ikit  its 
waiver  is  inferred  if  tlie  factor  consent  to  a  bill  beinf^  drawn  in  favour  of 
the  principal  {Miller  cO  Paterson,  1852,  14  I).  955). 

Excluded  hy  Specific  Appropviation. — A  factor's  lien  is  excluded  by  the 
specific  appropriation  of  goods  sent  to  him,  that  is,  he  is  not  entitled  to 
disregard  directions  which  form  the  conditions  upon  which  he  obtains 
possession  of  goods,  and  keep  them  to  meet  a  general  balance.  Thus  if 
goods  are  sent  to  a  factor  to  be  applied  by  him  to  the  payment  of  particular 
creditors,  he  has  no  lien  over  them  even  although  the  diligence  of  general 
creditors,  or  the  bankruptcy  of  the  principal,  interfere  to  prevent  these 
directions  from  being  carried  out  {Walker,  1795,  6  T.  Pi.  258;  Bell,  Com. 
ii.  110).  But  bills  drawn  upon  the  factor  in  favour  of  a  third  party,  and 
bearing,  on  the  face  of  them,  a  reference  to  a  particular  cargo,  do  not  infer 
a  specific  appropriation  of  the  cargo  to  the  payee  of  the  bills,  and  the  factor, 
if  he  has  received  the  cargo,  and  tlie  principal  is  bankrupt  and  indel)ted  to 
him,  is  entitled  to  refuse  to  accept  the  bills,  and  maintain  a  right  of  lien 
over  the  cargo  (Brown,  Shipley,  &  Co.,  1884,  29  Ch.  Div.  848). 

Limits  of  Factors  Lien. — A  factor  is  not  entitled  to  stop  goods  in  transit  it 
in  order  to  preserve  his  lien  (Krvger,  1755,  1  Dickson,  209).  Nor  can  he 
retain  goods  against  a  purr-liaser  i'rom  him  wlio  has  paid  the  price  to  the 
principal  (Bell,  Prin.  1447).  Tims  wliere  a  factor  sold  on  a  del  credere 
commission  and  guaranteed  the  purchaser's  bill  for  the  price,  and  the 
])urchaser  failed,  it  was  held  that  the  factor  could  not  retain  the  goods  in  a 
question  with  the  ])urc}iaser's  ti-ustec  in  bankrni)try,  after  the  j>rincipal  had 
accepted  a  composition  on  the  bill  given  for  the  price  {Siirliny  cO  Son,  182.">, 
1  Sh.  App.  389;  see  also  Scott  &  Ncill,  1883,  11  K.  316). 

Vendor's  I/icn. — A  new  form  of  lien  has  been  estal)lished  by  the  Sale 
of  (Joods  Act,  189:'..  Sec.  41  of  tliat  Act  provides  as  follows:  "(I)  Subject 
to  the  provisions  of  tliis  Act,  the  un})aid  .seller  of  g(jods  who  is  in  posses- 
sion of  them  is  entitled  to  retain  possession  of  them  until  payment  or 
tender  of  the  price  in  the  following  cases,  nani(;ly  :  (a.)  where  the  goods  have 
been  sold  witliout  any  stipulation  as  to  credit;  (/;)  wliere  the  goods  liavt* 
been  sold  on  credit,  i)Ut  tlie  term  of  credit  has  (i.vpired  ;  (r)  where  the  buyer 
has  become  insolvent.  (2)  The  seller  may  exercise  his  right  of  lien  notwilh- 
standing  that  he  is  in  possession  ol'  the  goods  as  agent,  or  trustee,  or 
cuslodier  for  the  buyer."     'I'his  lien  may  be  exercised  iiotwillislandiiig  part 
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delivery  of  the  goods,  unless  such  part  delivery  has  been  made  under  such 
circumstances  as  to  show  an  agreement  to  waive  the  lien  (s.  42).     The  lien 
is  lost  by  delivery  of  the  goods  to  the  carrier  or  other  custodier  for  the 
purpose  of  transmission  to  the  buyer,  without  reserving  the  right  of  disposal 
of  the  goods,  or  by  the  buyer  or  his  agent  obtaining  lawful  possession  of  the 
goods,  or  by  waiver  of  the  lien  (s.  43  (1)).     But  it  is  not  lost  by  the  seller 
obtaining  judgment  or  decree  for  the  price  of  the  goods  (s.  43  (2)).     The 
word  lien  is  defined  in  the  Act  as,  in  Scotland,  including  right  of  retention 
(s.  62  (1)).     The  effect  of  the  Act  is,  in  this  as  in  other  particulars,  to  replace 
the  common  law  of  Scotland  in  regard  to  contracts  of  sale  by  the  English 
law.     At  common  law  in   Scotland   the  seller   of  goods   had  a   right   of 
retention  over  them,  founded  on  the  principle  that,  as  the  property  in  the 
goods  did  not  pass  to  the  purchaser  until  they  were  delivered  to  him,  the 
seller  was  an  undivested  owner  as  long  as  the  goods  were  in  his  possession 
{M'Ewcn,  1847,  9  D.  434;  aftd.  1849,  6  Bell's  App.  340;  Distillers'  Co.,  1889, 
16  E.  479.     See  Sale;  Eetention).     As  under  the  provisions  of  the  Sale  of 
Goods  Act  the  property  in  goods  sold  may  now  pass  to  the  buyer  before 
delivery,  the  common-law  right  of  retention  is  in  many  cases  inapplicable, 
and  the   right    of   lien  introduced  by  the  Act  must    be   relied   on.     The 
incidents  and  limits  of  this  lien  will  be  dealt  with  under  the  subject  of  Sale, 
but  it  may  here  be  pointed  out  that  the  rights  of  an  unpaid  seller  under  his 
lien  are  wider  than  those  of  the  ordinary  holder  of  a  lien.     A  purchaser 
from  him  will  obtain  a  valid  title  to  the  goods  in  a   question  with  the 
buyer  (s.  48  (2)),  while,  if  the  goods  are  of  a  perishable  nature,  he  is  entitled 
to  resell  them  if  the  buyer,  after  notice  of  the  intention  to  resell,  does  not 
pay  or  tender  the  price  within  a  reasonable  time  (s.  48  (3)). 

Lien  of  Trustee. — A  trustee  has  a  lien  over  the  trust  estate  in  security 
of  any  expenses  he  has  been  put  to,  or  obligations  he  has  incurred,  on 
behalf  of  the  trust.  He  is  thereby  entitled  to  retain  the  trust  estate  under 
his  charge,  even  although  all  the  trust  purposes  have  been  fulfilled,  until  he 
is  indemnified  for  such  expenses,  or  relieved  from  such  obligations  (Bell, 
Prin.  s.  1998,  Com.  ii.  117;  Elliott's  Trs.,  1828,  6  S.  1058  ;  i>^rw/^6',  1837, 
15  S.  1195).  But  a  trustee  in  a  private  trust  for  creditors  is  not  entitled 
to  retain  the  trust  estate  after  a  trustee  in  sequestration  has  been  appointed 
{Dctll,  1870,  8  M.  1006).  And  a  trustee  is  not  entitled  to  use  his  right 
of  lien  as  a  means  of  unnecessarily  prolonging  the  trust  after  its  purposes 
have  been  fulfilled,  unless  the  obligations  he  has  undertaken  are  reasonably 
likely  to  result  in  liability  {Henderson,  1806,  4  M.  691).  The  lien  covers 
expenses  incurred  on  behalf  of  the  trust,  but  not  necessarily  advances  made 
by  the  trustee,  unless  the  estate  was  lueratus  thereby  {Brown,  1896,  4  S.  L.  T. 

No.  69). 

Where  the  trustee  has  allocated  the  estate  among  the  various  beneficiaries, 
but  not  actually  distributed  their  respective  shares,  he  cannot  exercise  his 
lien  over  the  share  allocated  to  one  beneficiary  for  expenses  incurred  in 
relation  to  the  estate  allocated  to  any  other  {Eohinson,  1880,  7  Ft.  694;  rev. 
1881,  8  Pi.  H.  L.  127).  This  is  of  importance  where  a  trustee  carries  on  a 
trade,  or  holds  shares  involving  liability,  for  the  benefit  of  one  particular 
beneficiary.  Thus  where  the  share  allocated  to  one  beneficiary  included 
shares  in  the  City  of  Glasgow  Bank,  and  the  trustee  remained  on  the 
register  and  incurred  liability  as  a  shareholder,  it  was  held  that  his  claim 
for  reimbursement  affected  only  the  share  of  that  particular  beneficiary,  and 
could  not  be  asserted  against  the  rest  of  the  trust  estate  {Eol)insoii,suprei). 

[Bell,  Prill,  ss.  1410  seq.,  Corn.  ii.  87  serj.;  Cross  on  Lien;  Jones  on 
Lien,  vol  i. ;  Gloag  and  Irvine,  Eights  in  Security,  chaps,  x.,  xi.] 
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See  Bankick's  Lien  ;  Careiek  ;  iNNKEErEi; ;  Law  Agent  ;  PiETENtion  ; 
Sale. 


Lieutenant  (Lord). — Early  Acts  refer  to  an  officer  called  the 
Lieutenant  or  King's  J.ieutenant,  who  performed  certain  functions  in 
counties,  i)rincipally  connected  with  the  arrest  of  rebels  and  holding  of 
"Weapon  Shawinges"  (1438,  c.  3;  1481,  c.  81  ;  1483,  c.  89;  1489,  c.  11). 
1449,  c.  10,  of  James  ii.  is  the  first  Statute  where  the  lieutenant  is  referred 
to  as  Lord  Lieutenant.  42  Geo.  ill.  c.  91,  which  superseded  the  former 
!Militia  Acts,  authorised  His  Majesty  to  appoint  lieutenants  of  counties, 
stewartries,  cities,  and  places  mentioned  in  the  Act.  The  lieutenants  are 
autliorised  to  represent  the  Crown  for  military  purposes,  and  to  raise  and 
regulate  the  militia  force.  The  Statute  further  empowered  lieutenants 
to  call  out  the  militia  yearly,  to  appoint  deputy  lieutenants,  and  also  to 
appoint  colonels  and  other  officers  for  training  the  militia. 

An  annual  Act  is  passed  suspending  the  operation  of  this  Statute,  and 
the  provisions  which  regulate  lord  lieutenants  and  deputy  lieutenants  are 
to  be  found  in  the  Militia  Act,  1882,  ss.  29  to  36  (45  &  40  Vict.  c.  49). 
Her  Majesty  is  empowered  to  appoint  lieutenants  for  counties  (s.  1).  The 
lieutenant  appoints  deputy  lieutenants.  Twenty  duly-qualified  persons  in  a 
county  must  be  appointed  deputy  lieutenants  ;  and  if  so  many  cannot  be 
found  qualified,  then  all  the  persons  duly  qualified.  Her  ^lajesty  approves 
all  appointments  as  deputy  lieutenant,  and  by  her  order  a  heutenant  may 
be  called  upon  to  displace  all  or  any  of  his  deputy  lieutenants.  A  return 
of  all  deputy  lieutenants  is  made  annually  to  Parliament.  'J'he  commission 
of  a  deputy  lieutenant  is  not  vacated  by  the  lieutenant  who  granted  it 
ceasing  to  be  a  lieutenant  (s.  30).  In  case  of  a  lieutenant's  inability  to  act, 
Her  Majesty  may  authorise  any  three  deputy  lieutenants  to  act  (s.  31). 
The  lieutenant,  with  the  approbation  of  Her  Majesty,  may  appoint  any 
deputy  lieutenant  of  tlie  county  to  act  for  him  as  vice-lieutenant  during 
his  absence  or  inability  to  act  (s.  32). 

Qualification  of  Deputy  Lieutenant. — («)  He  shall  be  a  peer  of  the  realm 
or  the  heir-apparent  of  such  a  peer,  and  have  a  place  of  residence  within 
the  county  for  which  he  is  appointed  ;  or 

{h)  He  shall  be  in  possession  for  his  own  benefit  of  an  estate  fur  the  life 
of  hhuself  or  another,  or  of  some  greater  estate,  in  laml  in  the  L^iited 
Kingdom,  of  the  yearly  value  of  not  less  than  £200  ;  or 

(f)  He  shall  be  tlic  lieir-apparent  of  some  person  wlio  is  in  possession 
fur  his  own  benefit  of  such  an  estate  as  above  mentioned  ;  or 

(d)  He  shall  be  jjossessed  or  entitled,  at  law  or  in  equity,  in  possession 
for  his  own  benefit,  for  the  life  of  himself  or  another,  or  for  some  greater 
interest,  of  or  to  a  clear  yearly  income  arising  from  ])ersunal  estate  wilhin 
the  United  Kingdom  of  not  less  amount  than  the  yearly  value  of  an  eslule 
in  land  above  mentioned  ;  and  the  clear  yearly  income  arising  from  any 
such  ])ersonal  estate  shall  be  admitted  in  whole  or  in  part  of  a  (pialification 
arising  from  the  jjossession  of  an  estate  in  land  (s.  33).  Penalties  are 
ini])osed  for  acting  as  a  deputy  lieutenant  without  being  (hily  iiualilied 
(s.  35> 

It  is  the  custom  for  lonl  lieutenants  to  reconmiend  persons  for  tiic 
Commission  of  the  Peace. 

The  lord  lieutcMiant  and  his  dci)uty  lieutenant  have  no  administrative 
duties  in  regard  to  tlie  local  government  of  a  county,  although  prii)r  In  the 
Local  Government  Act,  1889,  the  lord  lieutenant  was  ex  ol/iciu  a  mciubfr  of 
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the  Police  Committee  (20  &  21  Vict.  c.  72,  s.  2),  and  of  the  local  authority 
under  the  Contagious  Diseases  (Animals)  Act,  18V8  (41  &  42  Yict.  c.  74, 
ss.  68,  69). 


Life,  Presumption  of. — The  common  law  of  Scotland  pre- 
sumes that  a  person  who  has  been  shown  to  have  been  once  alive  is  still 
alive  until  he  has  reached  the  limit  of  human  life  (Stair,  iv.  45.  17  (19) ; 
Ersk.  iv.  2.  36:  Bell,  Prin.  ss.  1640:  Dickson  on  Evid.  ss.  116  et  seq.;  per 
L.  P.  Inglis,  Williamson,  1886,  14  E.  228;  Bruce,  1871,  10  M.  130).  The 
preSLimption  applies  in  the  case  of  a  person  who  has  disappeared  or  is  not 
to  be  found,  but  not  where  death  is  alleged  to  have  taken  place  at,  or 
approximately  at,  a  given  date  in  this  country,  unless  the  fact  is  denied 
(^<6/Vis  (Kames' report),  1753,  Mor.  11670  :  Carrie  on  Executors,  S2).  In  a 
petition  of  service  addressed  to  the  Sheriff,  the  statement  of  the  fact  of  the 
death  is  taken  for  fact  where  it  is  unchallenged.  The  presumption  of  life 
has  been  found  strong  enough  to  allow  a  factor  loco  ahsentis  to  oppose  a 
petition  of  service  on  the  ground  that  his  principal  was  still  alive  (Sovierville, 
1818,  6  Pat.  App.  393;  2  Bell, ///.  316),  but  not  strong  enough  to  allow 
him  to  raise  a  reduction  of  a  service  alone  {Kennedy,  1851, 13  D.  705).  The 
limit  of  life  is  held  to  be  the  end  of  a  hundred  years  {D.  vii.  i.  56  ;  Carstairs, 
1734,  Mor.  11633;  Baukt.  2.  6.  31,  per  Ld.  Deas;  Bruce,  1871,  10  M.  133, 
44  Sc.  Jur.  82).  The  presumption  may  be  elided  at  common  law  at  any 
time,  or  under  the  statutes  after  certain  periods,  by  -pvooi  prout  dc  Jure 
establishing  death,  or  a  presumption  of  it.  The  Court  when  finding,  in 
administering  the  common  law,  that  death  is  proved  or  to  be  presumed, 
may  or  may  not  come  to  a  finding  of  the  date  of  death  {Garland,  1841,  4  D. 
1  ;  Rhind's  Trs.,  1873,  5  K.  527). 

In  1881  the  Presumption  of  Life  Limitation  (Scotland)  Act,  1881,  now- 
repealed,  was  passed,  which  provided  various  periods,  ranging  from  seven  to 
twenty  years,  after  which  the  different  kinds  of  estate  belonging  to  a 
person  who  had  disappeared  might  be  transferred  to  his  heirs.  ISTow,  under 
Presumption  of  Life  Limitation  (Scotland)  Act,  1891,  the  Court,  on  applica- 
tion being  made  to  it,  may  find  (s.  3),  that  a  person  who  has  disappeared  for 
seven  years  has  died  on  any  date  within  the  seven  years  which  is  established 
by  the  facts,  or,  failing  the  establishment  of  such  a  date,  may  find  that  the 
person  is  to  be  presumed  to  have  died  at  the  expiry  of  the  seven  years' 
disappearance.  Sec.  4  enables  the  Court  to  authorise  a  pro  indiviso 
proprietor  to  sell  heritable  estate,  and  grant  a  valid  title  to  the  purchaser, 
without  the  concurrence  of  an  absent  co-proprietor,  after  that  co-proprietor 
has  disappeared  and  been  unheard  of  for  seven  years.  Under  sec.  8  the 
application  of  a  next  heir  of  entail,  under  sec,  21  of  the  Entail  Act,  1882, 
for  the  appointment  of  a  factor  loco  alscntis  to  an  absent  heir  in  possession, 
with  power  to  disentail,  etc.,  may  be  made  after  the  heir  in  possession  has 
been  absent  from  Scotland,  or  has  disappeared  for  seven,  instead  of  fourteen, 
years.  The  Act  (s.  3)  admits  as  an  applicant  for  a  finding  of  the  death  of 
an  absent  person  (1)  any  person  who  is  entitled  to  succeed  to  any  estate,  or 
entitled  to  the  transmission  of  any  estate  on  the  occurrence  of  that  event,  or 
(2)  a  fiar  of  estate  which  is  burdened  with  a  liferent  in  favour  of  the  absentee. 
It  admits  (s.  9)  any  number  of  persons  as  joint  applicants,  and  admits  the 
application  of  any  person  who  has  a  limited  right  to  the  estate  of  the  absent 
person,  to  the  effect  of  having  that  right  made  effectual  subject  to  the 
provisions  of  the  Act.  It  also  admits  to  the  benefits  of  the  finding  any  person 
who  might  have  been  an  applicant  for  it.     The  judgment  under  sec.  3  of  the 
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Act  is  a  mere  tinding  of  death.  There  is  no  provision  for  finding  that  he 
died  with  or  without  issue,  or  married  or  unmarried  (Davidson,  1895 
(Ld.  Low),  S,  L.  T.  iii.  102) ;  it  may  be  presumed,  independently,  however, 
that  he  so  died  (see  case  referred  to  in  S.  L.  T.  i.  p.  OQ). 

There  is  no  provision  for  a  warrant  to  the  petitioner  to  make  up  title  to 
any  estate,  nor  for  any  declarator  of  the  rights  of  the  petitioner  to  any 
specified  estate.  All  judgments  granting  prayer  of  petitions  under  sees.  1, 
4,  or  5  of  the  repealed  Presumption  of  Life  Act,  1881,  are  by  sec.  5  made  of 
the  same  eflect  as  regards  the  persons  whose  disappearance  formed  the 
subject  of  these  applications  and  as  regards  the  estate,  heritable  and  move- 
able aflected  thereby,  as  if  they  were  judgments  under  the  Act  of  1891, 
finding  that  the  absentee  is  proved  or  to  be  presumed  to  be  dead. 

No  restriction  is  placed  on  the  class  of  estate  to  which  a  right  may  be 
established  in  subsequent  proceedings  by  means  of  a  judgment  of  the  Court 
that  the  absentee  is  dead  (s.  12  (2)),  save  that  it  is  not  available  in  an  action 
against  an  insurer  on  a  policy  of  insurance  on  the  life  of  an  absentee  (s.  11), 
nor  to  entitle  any  person  to  any  intestate  moveable  succession  of  an  ab- 
sentee who  was  not  a  domiciled  Scotsman  at  the  date  of  his  death  (s.  3). 
Estate  to  which  the  Act  applies  need  not  have  been  vested  in  the  absentee 
(s.  3).     The  right  of  property  acquired  in  estate  which  has  been  transferred 
under  the  provisions  of  the  Act  is  absolute,  so  that  a  valid  onerous  title  to 
such  estate  may  be  granted  by  the  acquirer  at  once  in  favour  of  a  third 
party.     But  the  right  is  resolutive  in  so  far  that  the  person  who  has  dis- 
appeared, or  a  representative  of  his  with  a  better  title  from  him  than  the 
acquirer  under  the  Act  possesses,  may  reclaim  the  estate  within  a  certain 
period  from  the  acquirer  under  the  Act,  or  from  any  person  holding  IVoni 
him  by  a  gratuitous  title.     And  if  the  acquirer  under  the  Act  has  trans- 
ferred the  estate  for   an   onerous  consideration,  they  may  reclaim  either 
the  price  or  the  value  of  it  from  him  (ss.  0,  7.)     On  such  a  restitution 
of  the  estate  the  acquirer  is  liable  to  be  called  on  to  clear  the  estate  of  all 
incumbrances  which  did  not  affect  it  at  the  date  of  the  judgment  of  the 
Court,  but  can  claim,  on  the  other  hand,  the  value  of  all  similar  meliorations 
(s.  6).     No  claim  can  be  made  against  him  for  income  which  has  accrued 
on  the  estate  before  notice  of  the  demand  for  restitution  (s.  G).     The  period 
during  which  a  claim  fur  restitution  of  estate,  to  which  a  title  may  be  made 
up  by  registration  in  a  public  register,  can  be  made  is  thirteen  years  from 
the  date  on  which  a  title  has  been  so  made  up ;  and  in  the  case  of  other 
estate  it  is  thirteen  years  after  possession  has  been  obtained  under  provi- 
sions of  tiie  Act  (s.  7).     The  operation  of  the  Act  does  not  allect  the  right 
of  a  third  party  who  has  a  title  preferable  to  that  of  the  absentee.     The 
jurisdiction  of  the  Court  of  Session  is  privative  when  the  total  amount  or 
value   of   the   estate    in    Scotland    exceeds    £500.     And   it   is   a]>iiar('ntly 
cumulative  with  that  of  tiie    Slierill"   Court   of   the  county  in  which  the 
gi-eater   part   of   the   estate   is   situated   when  the  sum  docs  not  exceed 
£500. 

During  tlie  subsistence  of  the  Presumption  of  Life  Act,  1881.  the  Entail 
(Scotland)  Act,  1882,  was  passed,  introducing  ])rovision8  (s.  14)  for  ca.scs 
where  the  ab.sentee  is  an  heir  of  entail  in  ^xisscssion,  by  which  entailed 
estate  may  be  disent;iili'<l  imd  ,miM  alter  he  "shall  have  been  absent 
from  Scotland  or  shiiU  have  disaj)peare.d  for  a  ju'riod  of  fourteen  [nom 
seven]  years,  and  cannot  be  found."  The  same  wokIh  as  they  occurred  in 
the  Presumption  of  Life  Act,  1881,  s.  1,  were  held  in  J!ainhnm  (18SI,  9  ]{. 
207)  not  to  apply  to  a  person  who  hud  never  been  in  Scotland.  I'.y  see.  8 
of  the  Presumption  <,r  Lile   Ad,  IS'.M,  thi-  |ieriod  of  fourteen  years  id' this 


88  LIFE  INSUEAXCE 

section  was  altered  to  seven  years.  Sec.  14  of  the  Entail  Act,  as 
amended  by  sec.  8  of  the  Presumption  of  Life  Act  of  1891,  provides  also 
that  if,  within  the  period  of  the  above-mentioned  seven  years'_  absence,  a 
factor  loco  abscntis  shall  have  been  appointed  under  the  provisions  of  the 
Presumption  of  Life  Limitation  (Scotland)  Act,  1891,  or  otherwise,  it  shall 
be  lawful  to  the  factor  to  apply  for  authority  to  feu,  etc.  The  Act  of 
1891  does  not  provide  for  such  an  appointment. 

The  Merchant  Shipping  Act  Amendment  Act,  1862,  s.  21,  has 
introduced  a  presumption  that  a  ship  which  has  been  missing  for  a  year 
after  leaving  port  is  lost  with  all  hands  on  board.  The  presumption  is 
available  only  in  the  matter  of  the  recovery  of  seamen's  and  apprentices' 
wages  by  the  Board  of  Trade.  The  action  is  summary,  and  governed  by 
the  provisions  of  the  Merchant  Shipping  Act,  1854,  ss.  188,  189.  And 
the  wages  recovered  are  dealt  with  according  to  the  provisions  of  Part  III. 
of  the  same  Act  of  1854. 

[Stevenson,  Presumption  of  Life.'] 

See  SuKvivANCE  in  Common  Calamity— Presumption  of. 


Life  Insurance. — The  subject  of  this  article  is  dealt  with 
under  the  following  divisions  : — I.  Insurable  Interest.  IL  The  Policy. 
III.  Eepresentations  and  Warranties.  IV.  The  Premium.  V.  Excepted 
Ptisks.  VI.  Assignation  of  Policies.  VII.  Settlement  Policies.  VIII.  Policies 
as  Securities  for  Debt.     IX.  Life  Assurance  Companies. 


T.  Insurable  Interest. 

The  Gambling  Act  (14  Geo.  in.  c.  48)  requires  that  the  person  to  whom 
a  policy  is  issued  should  have  an  insurable  interest  in  the  life  insured.  The 
Statute  is  in  the  following  terms : 

"  I.  Whereas  it  hath  been  found  by  experience  that  the  making  insurances 
on  lives  or  other  events  wherein  the  assured  shall  have  no  interest,  hath 
introduced  a  mischievous  kind  of  gaming :  for  remedy  whereof,  be  it  enacted 
by  the  King's  Most  Excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal.and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that  from  and  after  the  passing 
of  this  Act  no  insurance  shall  be  made  by  any  person  or  persons,  bodies, 
politick  or  corporate,  on  the  life  or  lives  of  any  person  or  persons,  or  on  any 
other  event  or  events  whatsoever,  wherein  the  person  or  persons  for  whose  use, 
benefit,  or  on  whose  account  such  policy  or  policies  shall  be  made  shall 
have  no  interest,  or  by  way  of  gaming  or  wagering;  and  that  every 
assurance  made,  contrary  to  the  true  intent  and  meaning  hereof,  shall  be 
null  and  void,  to  all  intents  and  purposes  whatsoever. 

"  II.  And  be  it  further  enacted,  that  it  shall  not  be  lawful  to  make  any 
policy  or  policies  on  the  life  or  lives  of  any  person  or  persons,  or  other 
event  or  events,  without  inserting  in  such  policy  or  policies  the  person's 
or  persons'  name  or  names  interested  therein,  or  for  whose  use,  benefit,  or 
on  whose  account,  such  policy  is  so  made  or  underwrote. 

"  III.  And  be  it  further  enacted,  that  in  all  cases  where  the  insured  hath 
interest  in  such  life  or  lives,  event  or  events,  no  greater  sum  shall  be 
recovered  or  received  from  the  insurer  or  insurers  than  the  amount  or 
value  of  the  interest  of  the  insured  in  such  life  or  lives,  or  other  event  or 

events. 

"  IV.  Provided  always,  that  nothing  herein  contained  shall  extend,  or  be 
construed  to  extend,  to  insurances  land  fide  made  by  any  person  or  persons 
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ou  ships,  goods,  or  merchandises ;  hut  every  such  insurance  shall  be  as  valid 
and  etiectual  in  the  law  as  if  this  Act  had  not  been  made." 

As  interpreted  by  the  leading  cases,  the  value  of  the  interest  referred  to 
in  the  third  section  is  to  be  taken  at  the  time  \vhen  the  policy  is  effected, 
and  not  when  the  event  insured  against  happens.  Accordingly,  the 
cessation  of  the  insured's  interest,  subsequently  to  the  issue  of  the  policy, 
will  not  render  the  insurance  void.  Thus  a  creditor  who  lias  insured  his 
debtor's  life,  in  his  own  name  and  on  his  own  behalf,  by  a  policy  valid  at  its 
inception,  may  recover  the  amount  insured,  not  exceeding  the  original  debt, 
although  the  debt  has  been  discharged  before  the  policy  becomes  a  claim,  and 
he  may  assign  the  policy  to  one  who  has  no  interest  {pally,  1854, 15  C.  B.  365  ; 
Zfl«',  1855,1  Kay  &  J.  223;  ConnaiiciU  Mutual  Life  Insurance  Co.,  1876,  94 
U.  S.  457).  A  life  policy  is  not,  therefore,  a  contract  of  indemnity,  like  a  fire 
or  marine  policy,  under  which  the  insured  is  only  entitled  to  recover  the 
amount  of  his  actual  loss,  and  which  can  only  be  validly  assigned  to  one 
who  has  an  interest  .in  the  subject  insured  (see  Fike  Insukance).  In 
neither  case,  however,  can  the  parties  by  agreement  dispense  with  proof  of 
interest ;  and  thus  it  is  no  answer  to  the  plea  of  want  of  interest  that  the 
insurer  was  aware  of  the  nature  of  the  interest  when  the  policy  was  issued, 
and  agreed  to  regard  it  as  sufficient  {Luccna,  1802-1806,  3  Bos.  &  Pul.  75, 
per  Chambre,  J.,"l01 ;  see,  however,  an  opinion  contra  by  Ld.  Kincairney 
in  Turnhull,  1896,  34  S.  L.  E.  146). 

The  interest  required  by  the  Statute  is  a  pecuniary  interest,  and  one 
which  is  capable  of  legal  enforcement  {Halford,  1830,  10  B.  &  C.  724 ; 
Hchdon,  1863,  3  B.  &  S.  579).  It  must  therefore  depend  either  on  contract, 
or  on  tlie  obligation  of  maintenance  which  the  law  in  certain  cases  attaches 
to  relationship. 

In  the  first  case  the  contract  must  establish  between  the  person 
obtaining  the  insurance  and  the  person  whose  life  is  insured,  the  relation 
of  debtor  and  creditor,  or  of  cautioner  and  principal  debtor,  or  otherwise 
create  a  reasonable  expectation  of  advantage  or  benefit  from  the  continu- 
ance of  the  life  {Branford,  1877,  25  W.  E.  650). 

Where  the  relation  of  debtor  or  creditor  exists,  it  is  not  necessary,  to 
sustain  a  policy  for  the  benefit  of  the  creditor  on  the  debtor's  life,  that  the 
debt  should  be  of  ascertainable  amount,  or  should  be  immediately  exigible. 
When  the  interest  exists,  but  its  value  is  not  definitely  ascertainable  at  the 
time  the  policy  is  effected,  it  will  be  held  to  have  the  value  which  the 
parties  have  put  upon  it  in  the  policy,  unless  this  value  exceeds  the  actual 
extent  of  the  a^sured's  interest  at  any  time.  In  the  case  of  Barnes  v.  The 
London,  Edinlurgh,  and  Glasgow  Tjife  Insurance  Co.  (L.  E.  [1892]  1  Q.  B. 
804),  the  policy  was  in  the  name  of  the  plaintiff  upon  the  life  of  her  step- 
sister, who  was,  both  at  the  date  of  effecting  the  jiolicy  and  at  her  deatli,  a 
minor.  The  plaintiff  liad  voluntarily  undertaken  to  educate  and  maintain 
her  step-sister,  and  had  given  a  promise  to  tliat  effect  to  the  child's  mother. 
The  policy  was  held  valid  on  the  ground  that  the  assured  had  an  interest 
as  creditor  in  the  life  insured,  because  slie  had  a  prospeetive  claim  to 
repayment  of  the  sums  she  had  expended  on  the  ciiild's  behalf.  The 
amount  of  these  advances  was  necessarily  uncertain  when  the  ])olicy  was 
ellected,  l;ut,  on  tin;  principle  stated,  the  policy  was  sustained  I'or  Lhe  sum 
insured.  II;id  the  assured  been  under  a  legal  obligation  to  sujjport  lier 
step-sister,  the  Court  indicated  thiit  the  ]jolicy  would  have  been  void, 
Ijccause  no  claim  to  repayment  would  in  that  case  have  arisen. 

On  the  same  principle,  it  has  been  decided  in  America  that  a  partner 
has  an  insurable  interest  in  the  life  of  his  co-im'tner,  although  such  interest 
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is  not  detiiiite  or  ascertained.  The  interest  arises  from  the  contract  of 
partnership,  the  effect  of  which  is  to  establish  a  joint  obligation  for  the 
company's  debts  and  a  reasonable  expectation  of  advantage  and  benefit  from 
the  services  and  credit  of  the  co-partner,  a  benefit  or  advantage  depending 
on  the  continuance  of  his  life  {Connecticut  Mutual  Life  Insurance  Co.,  1882, 
108,  U.  S.  498).  For  a  similar  reason,  a  person  who  has  acquired  a  right  to 
a  proportion  of  the  earnings  of  another  during  a  certain  period,  has  an 
interest  in  the  life  of  the  latter,  not  the  less  insurable  that  at  the  time  when 
the  insurance  is  effected  it  cannot  be  valued  or  apportioned.  Where  a 
clerk  or  servant  has  a  contract  for  service  for  a  number  of  years  at  an 
annual  salary,  he  has  an  insurable  interest  in  the  life  of  his  employers 
{Hclclon,  1863,  3  B.  &  S.  576).  Conversely,  the  life  of  a  servant  or 
agent,  whose  services  may  be  a  source  of  profit,  is  also  insurable  by  his 
employer  (Turnbull,  1896,  34  S.  L.  E.  145).  In  that  case,  the  value  of  the 
interest  does  not  depend  on  the  amount  paid  as  wages  or  salary,  which 
would  not  be  due  if  the  enjployment  were  terminated  by  the  death  of 
either  of  the  parties  to  the  contract.  It  depends  on  the  expectation  of 
pecuniary  advantage  to  the  employer  from  the  engagement,  which 
would  be  frustrated  by  the  death  of  the  person  employed. 

A  creditor  who  insures  his  debtor's  life  in  his  own  name  is,  in  general, 
on  the  same  principle,  entitled  to  cover  future  advances  by  his  policy.  In 
the  case  of  loans  upon  reversions  or  on  post-obit  bonds,  the  interest  on  the 
loan  is  sometimes  allowed  to  accumulate  for  a  definite  period,  or  until  the 
expectancy  is  realised.  In  such  cases  the  lender  has  an  insurable  interest 
in  the  borrower's  survivance,  to  the  extent  not  only  of  the  original  advance, 
but  of  the  interest  for  the  period  agreed  on,  and  the  premiums  of  insurance 
(Ulrich,  1891,  24  Amer.  Eep.  534).  But  if  the  debtor  does  not  assign  any 
contingent  right  in  security,  a  policy  on  his  life  in  the  creditor's  name, 
covering  interest  on  the  loan  and  premiums  for  a  long  period  of  years, 
would  probably  be  held  invalid  under  the  Statute,  because  the  creditor  in 
that  case  would  have  no  substantial  interest  in  his  debtor's  life  apart  from 
the  policy. 

Where  the  value  of  the  interest  is  ascertainable  at  the  time  the  insur- 
ance is  effected,  the  rule  is  that  the  policy  will  only  be  enforceable  for  that 
amount.  Thus  in  Brcmford  (1877,  25  W.  E.  650),  where  a  policy  was  taken 
out  by  one  of  two  joint  obligants  under  a  bond,  upon  the  life  of  his  co- 
obligant,  for  the  whole  sum  due,  the  policy  was  treated  as  effectual  only  to 
the  extent  of  one  half  of  that  sum,  on  the  ground  that  this  represented  the 
true  value  of  the  insured's  interest  in  his  co-debtor's  life  at  the  date  of  the 
policy.  In  other  words,  the  interest  was  limited  to  the  share  due  by  the 
person  whose  life  was  insured,  for  which,  in  addition  to  his  own  share, 
the  assured  would  become  liable  upon  the  death  and  insolvency  of  his 
co-obligant.  In  HcMon  (1863,  3  B.  &  S.  579)  it  was  held,  on  the  same 
principle,  that  an  employee,  under  contract  with  his  employer  for  a  fixed 
period  and  at  a  fixed  salary,  had  an  insurable  interest  in  his  employer's  life, 
tjut  only  to  the  extent  of  the  capitalised  value  of  the  salary  for  the  period 
in  question. 

As  regards  the  interest  arising  from  relationship,  the  principle  is  that, 
apart  from  a  legal  obligation  to  support,  relationsliip  does  not  confer  an 
insurable  interest.  It  has  accotdingly  been  held  in  England  that  a  wife 
has  an  insurable  interest  in  her  husband's  life,  and  a  child  in  the  life  of  its 
parent,  but  that  a  husband  has  no  insurable  interest  in  his  wife's  life,  or  a 
father  in  his  children's  {Halford,  1830,  10  B.  &  C.  724  ;  WortUngton,  1875, 
1  Ch.  D.  419;  Bccd,  Peake's  Additional  Cases,   70;   Shilling,  1858,  1  F. 
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&  F.  110).  lu  Eugluuil  a  parent  has  no  direct  claim  for  maintenance 
a<'ainst  a  child,  and  consequently  has  no  insurable  interest  in  his  life ;  but 
the  rule  would  seem  to  be  otherwise  in  Scotland,  where  the  law  imposes  an 
oblif^ation  of  maintenance  upon  children.  As  regards  the  case  of  a  wife,  it 
seems  to  have  been  assumed  in  Scotland  that  the  husband  had  an  interest  m 
her  life  sutiicient  to  sustain  a  policy  ;  but  the  question  has  never  been  the 
subject  of  direct  decision  (see  Wifjld,  1849,  11  D.  459).  By  the  law  of 
Scotland,  a  husband  is  entitled  to  pecuniary  compensation,  apart  from 
special  damage,  for  the  death  of  his  wife,  where  the  claim  arises  ex  dchdii, 
and  there  seems  no  reason  why  the  loss  by  her  death  should  not  have  a 
pecuniary  value  when  the  claim  is  founded  upon  contract  (May  on  Insurance 
l>nd  ed.,  s.  104).  In  America  near  relationship,  combined  with  actual 
dependence  of  the  one  party  on  the  other  for  support,  is  held,  apart  from 
any  legal  claim,  to  give  an  insurable  interest.  Hence  a  sister  actually 
supporred  by  her  brother  was  held  to  have  an  insurable  interest  m  his  life 
{yEfna  Insur.  Co.,  1876, 94  U.  S.  561 ;  Currier,  1885,  52  Am.  E.  134,  and  note 
by  reporter,  135  ;  May  on  Insurance,  2nd  ed.,  ss.  103-107). 

It  has  already  been  pointed  out  that  the  Statute  of  Geo.  III.  does  not 
apply  to  transactions  with  the  policy  subsequent  to  its  issue.  A  policy, 
orifdnally  valid,  may  accordingly  be  assigned  to  one  who  has  no  interest  m 
the^life  insured  {AsJiley,  1829,  3  Sim.  149).  It  is  in  this  way  possible  in  many 
cases  to  evade  the  Statute  by  getting  persons  to  effect  policies  on  their  lives 
and  then  to  sell  them.  Such  transactions  are,  however,  illegal,  and  the 
Courts  will  not  sanction  an  assignment  merely  for  the  purpose  of  evading 
the  Statute.  It  has  accordingly  been  held  in  more  than  one  case  that  a 
policy  on  the  life  of  one  person  and  expressed  to  be  for  his  benefit,  but 
really  intended,  ah  initio,  for  the  benetit  of  another,  to  whoiii  it  is  immed- 
iately assigned,  and  by  whom  all  the  premiums  are  paid,  is  void  (M'Farlane, 
1886,  2  T.  L.  R.  755  ;   WaincwrifjlU,  1835,  1  Moo.  &  E.  481). 

Under  the  second  section  of  the  Act  it  has  been  held  that  a  policy  of 
insurance  issued  to  a  wife  on  her  husband's  life,  but  really  intended 
for  the  benefit  of  the  husband,  was  void  by  reason  of  the  omission  to  insert 
his  name  as  the  person  for  whose  use  and  benefit  the  policy  was  effected 
{Ecans,  1869,  4  Q.  B.  622  ;  see  also  Collett,  1851,  9  Hare,  162  ;  Seotl,  1841, 
Longfield  and  Townsend's  Irish  Eeports,  54  ;  Hodson,  1857,  8  EL  &  Bl.  40). 

II.  The  Policy, 

The  negotiations  for  a  life  policy  begin  with  the  proposal  for  insurance 
containing  information  as  to  the  life  which  it  is  proposed  to  insure.  This  is 
usually  supplemented  by  a  reference  to  friends,  and  by  a  medical  examina- 
tion. Tiie  effect  of  these  tranactions  on  the  validity  of  the  contract  is 
considered  under  the  head  of  Representations  and  Warranties  {infra, 
p.  93). 

J'rojma/. — Where  a  company  accepts  a  proposal  for  life  insurance,  tlieir 
acceptance  is  usually  subject  to  the  condition  that  the  insurance  shall  not 
begin  till  the  prenuum  is  paid.  If  the  risk  terminates  by  the  death  of  the 
insured  before  tender  of  the  premium,  the  com])any  is  not  liable  {Siclncss 
and  Accident  AsHurance  Association,  1892,  19  E..  977).  Nor  is  the  agreement 
to  insure  regarded  as  concluded  until  tender  of  the  premium,  so  that  the 
company  is  not  bound  to  issue  a  policy  in  implement  of  this  agreement  if, 
in  ihc  interval,  the  risk  has  materially  altered.  In  Canninr/  (1886,  16  Q.  B. 
D.  7:^7)  a  proposal  for  insurance  had  been  accepted,  but,  before  the  proposer 
had  sigiiiticd  his  assent  to  the  premium  named,  by  tender  or  otherwise, 
he  met  with  an  accident  which  rendered  his  life  less  insurable.     It  was  held 
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that  the  company  were  not  bound  to  accept  the  premium  or  issue  a  policy. 
In  such  cases  the  proposer  must  be  hekl  to  warrant  his  state  of  health,  not 
merely  at  the  date  of  the  proposal,  but  up  to  the  date  when  the  agreement  to 
insure  becomes  binding ;  and,  even  apart  from  a  warranty,  he  is  bound  to  dis- 
close any  change  of  circumstances  which  may  effect  tlie  risk  {London  Assur. 
Co.,  1879,  11  Ch.  D.  363).  This  rule  is  sometimes  expressly  made  a  condi- 
tion of  acceptance,  as  in  L'ritish  Uqidiahle  Insiir.  Co.,  1869,  38  L.  J.  Ch. " 
314. 

If  there  is  no  express  provision  that  the  insurance  is  not  to  begin 
tUl  the  premium  is  paid,  or  till  the  policy  is  issued,  or  other  suspensive 
condition,  and  if  there  is  no  term  of  the  contract  to  which  either  party  has 
not  assented,  an  acceptance  of  a  proposal  for  insurance,  definite  as  to  the  risk 
and  premium,  would,  it  is  thought,  be  held  to  constitute  an  agreement  to 
undertake  the  risk  as  at  the  date  of  acceptance  (Fames,  1876,  94  U.  S.  621, 
626  et  seq.).  Even  in  that  case  the  insurers  would  not  be  bound  if  the  risk 
had  terminated  by  the  death  of  the  person  whose  life  it  was  proposed  to 
insure  before  the  agreement  came  to  be  carried  out,  but  the  insurer  would 
be  bound  if  there  was  merely  an  alteration  of  the  risk.  The  distinction  is 
the  same  as  that  between  the  effect,  on  a  contract  of  sale,  of  the  total 
destruction  of  the  subject-matter  of  the  contract  before  the  transfer  is  made, 
and  its  partial  destruction  or  deterioration. 

An  acceptance  of  a  proposal  will  also  be  binding  on  the  company  if 
the  assured  has  assented  to  any  conditions  by  which  it  is  qualified,  and 
if  credit  is  given  for  the  premium,  either  in  accordance  with  the  usual 
practice  {Sickness  and  Accident  Assur.  Assoc.,  1892,  19  11.  977,  per  Ld. 
M'Laren,  p.  987),  or  by  delivery  of  the  policy  without  requiring  payment 
(Kellj/,  1883,  1  C.  &  E.  47  ;  Southern  Life  Insur.  Co.,  1872,  24  Am.  K.  344). 
Where  a  policy  acknowledging  receipt  of  the  premium  is  prepared  in  terms 
of  a  proposal  ibr  insurance,  and  bears  to  be  "  signed,  sealed,  and  delivered  " 
as  required  by  the  company's  deed  of  constitutiun,  the  mere  fact  that  it 
remains  in  the  custody  of  the  company  will  not  prevent  its  operating  as  a 
binding  contract,  when  all  its  terms  have  been  assented  to  by  both  parties 
{Zenos^,  1867,  L.  R  2  H.  L.  296). 

Any  completed  contract  for  the  payment  of  a  sum  depending  on  a  con- 
tingency connected  with  the  duration  of  life,  is  a  policy  of  life  insurance  under 
the  definition  in  the  Policies  of  Assurance  Act,  1867  (30  &  31  Vict.  c.  144, 
s.  7),  and  for  the  purposes  of  stamp  duty  (Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
s.  98).  The  stamp  is  ctd  valorem  (s.  97).  A  penalty  of  £20  is  imposed  upon 
"  every  person "  who  receives,  or  takes  credit  for,  any  premium  or  con- 
sideration for  any  insurance  other  than  a  sea  insurance,  and  does  not  within 
one  month  after  receiving,  or  taking  credit  for,  the  premium  or  considera- 
tion, make  out  and  execute  a  duly  stamped  policy  of  insurance  (s.  100). 
Apart  from  this  provision  there  is  no  statutory  recjuirement  that  a  contract 
of  insurance,  other  than  a  sea  insurance,  should  be  in  writing.  See  Fire 
Insurance.  But,  except  in  the  case  of  reinsurance,  a  policy  is  always 
issued. 

The  more  important  clauses  and  conditions  of  the  policy  are  dealt  with 
under  the  three  subsequent  heads,  while  the  effect  of  the  provision  usually 
inserted  in  life  policies,  that  the  assured's  claim  shall  be  limited  to  the  funds 
of  the  society,  will  be  found  noticed  under  head  IX. 

In  the  construction  of  the  policy  the  rule  is  well  established,  that 
where  there  is  ambiguity  the  meaning  most  favourable  to  the  assured  is  to 
be  preferred  {Standard  Life  Assur,  Co.,  1884,  11  I{.  (H.  L.)  48,  per  Ld, 
Watson,  53,  54). 
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III.  Representations  and  Waeeanties. 

Duty  of  Disclosure. — The  nou-disclosiire  of  any  material  fact  by  either  of 
the  parties  to  a  policy  of  life  insurance  renders  the  contract  voidaljle  at 
the  option  of  the  other.  The  case  of  misrepresentation  is  a  fortiori  of 
concealment,  and  is  a  ground  of  rescission  conunon  to  insurance  and  other 
mercantile  contracts  (Mcnzics,  1893,  20  R.  (H.  L.)  108,  per  Ld.  Watson, 
142;  Dcrnj,  1889,  U  App.  Ca.  337,  per  Ld.  Herschell,  359;  Darics, 
1878,  8  Ch.  D.  4G9,  per  Fry,  J.,  474).  The  misrepresentation  or  conceal- 
ment need  not  be  fraudulent ;  it  is  suflicient  if  it  is  material,  that  is,  if 
the  party  misled  would  not  have  entered  into  the  contract  at  all,  or  would 
not  have  agreed  to  its  essential  terras  if  he  had  known  the  true  state 
of  the  facts  {London  Assur.  Co.,  1879,  11  Ch.  D.  363:  Lindaimi,  1828, 
8  B.  &  C.  586,  per  Bayley,  J.,  592  ;  Moens,  1842, 10  M.  &  W.  147,  per  Baron 
Parke,  157;  Dahjlish,  1850,  2  M'K  &  G.  231,  per  Baron  Rolfe,  243).  The 
question  whether  a  misrepresentation  is  material  is  a  question  of  fact 
which  may  be  the  subject  of  expert  evidence  {London  Assur.  Co.,  supra). 

The  right  to  rescind  extends  to  the  case  of  material  error  induced  by 
the  agent  of  either  of  the  contracting  parties,  by  misrepresentations  or  con- 
cealment, in  the  course  of  the  negotiations.  But  the  referees  named  by  the 
insured,  whether  friends  or  medical  attendant,  are  not  his  agents ;  nor 
where  A.  effects  a  policy  on  the  life  of  X.  is  he  responsible  for  statements 
made  by  X.,  unless  he  warrants  their  truth  (  Whcclton,  1858,  8  El.  &  Bl. 
232). 

Warranties. — These  general  rules  are  modified,  in  the  case  of  life  insur- 
ance policies,  by  the  terms  of  the  proposal  and  declaration,  or  of  the  policy. 
The  proposal  contains  in  writing  the  answers  of  the  insured  to  inquiries  by 
the  company  as  to  the  insurability  of  the  life,  and  this  is  usually  accom- 
panied by  a  declaration,  signed  by  the  insured,  that  his  answers  are  true. 
The  policy  itself  declares  that  the  proposal  and  declaration  shall  be  the 
basis  of  the  contract,  or  incorporates  them  with  the  policy  as  part  of  the 
contract.  The  effect  of  either  of  these  provisions  is  to  make  the  answers 
of  the  insured  warranties,  and  to  exclude  the  question  whether  they  are 
material  {Anderson,  1853,  4  H.  L.  C.  484). 

Construction  of  Warranties. — The  only  question,  therefore,  which  remains 
open  under  such  a  condition  is  what  is  the  subject-matter  of  the  warianty, 
a  question  of  construction  of  the  question  and  answer,  and  of  the  relative 
declaration  by  the  insured. 

If  the  statement  is  made  in  the  proposal,  and  is  explicit  and  un- 
qualified, the  insured  must  ])C  held  to  warrant  its  truth  in  point  (jf  fact. 
Thus  in  the  case  of  the  Standard  Life  Assur.  Co.  (1884,  11  R.  (H.  L.) 
48,  9  App.  Ca.  671),  where  the  policy  provided  that  the  i)roposal  and 
declaration  should  be  the  basis  of  the  contract,  and  that  the  policy  should 
be  void  if  any  answer  given  by  the  insured  were  untrue,  the  insured 
afiirmed,  in  one  of  his  answers,  that  he  was  temperate  in  his  habits,  and 
had  always  been  so.  It  was  held  that  the  consideration  whether  the 
statement  was  made  honestly  by  the  insured,  and  was  his  hond  fide  belief, 
was  irrelevant,  and  tliat  the  sole  question  was  whether  the  statement  was 
true  in  fact  (see  also  DuArtt,  1834,  2  C.  &  M.  348). 

Warranty  of  Good  IleaWi. — The  views  expressed  in  the  case  of  the 
Standard  Life  Assurance  Co.  seem  to  go  the  length  of  holding  that  wlierc 
the  insured  states  i]i  the  proposal  that  he  is  free  from  disease,  or  is  in  good 
health,  th(;  warranty  ay»])lies  to  latent  disease  as  well  as  to  disease  of  which 
he  may  be   conscious  (9  Ap]>.  Ca.  071,  per  Ld.  Blackburn,  081,  082,  and 
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per  Ld.  Watson,  690 ;  but  see  per  Ld.  Fullerton  in  Hutchison,  1845,  7  D. 
467,  and  Gmttan,  1883,  44  Am.  E.  372). 

In  the  case  of  Foster  (1873,  11  M.  351)  the  Court  of  Session  adopted  a 
less  rigorous  construction  when  the  answer  of  the  insured  was  given  in 
reply  to  an  inquiry,  not  in  the  proposal,  but  by  the  medical  officer  of  the 
company.  It  was  held  that  the  terms  of  the  answer,  and  the  nature  of  the 
circumstances  in  wdiich  it  was  given,  precluded  the  idea  that  the  insured 
warranted  her  freedom  from  latent  disease  of  which  she  was  not  aware. 

Waiver  of  Information. — The  duty  of  disclosure  is  not  confined  to 
matters  which  are  the  subject  of  specific  inquiry  in  the  proposal.  It  is 
not  to  be  assumed  that  these  are  the  only  matters  upon  which  the  company 
desire  information.  In  addition  to  fully  answering  what  is  asked,  any 
material  circumstance  must  be  disclosed,  which,  from  its  special  nature, 
has  not  suggested  itself  as  a  subject  of  inquiry.  In  most  forms  of  proposal 
there  is  a  general  question  to  meet  special  cases  of  this  kind,  requiring  the 
proposer  to  state  any  other  facts,  in  addition  to  those  as  to  which  specific 
inquiry  has  been  made,  whicb  may  render  his  life,  or  the  life  proposed  for 
insurance,  more  than  usually  hazardous. 

If,  however,  the  insured  returns  no  answer  to  a  written  inquiry  in  the 
proposal,  and  the  company  accepts  the  proposal  and  issues  a  policy,  it  has 
been  held  in  the  Supreme  Court  of  the  United  States  that  the  company 
would  be  barred  from  challenging  the  contract  on  the  ground  of  conceal- 
ment {Phcenix  Life  Insur.  Co.,  1886,  120  U.  S.  183).  But  where  the  in- 
sured's answer  to  any  question,  while  ex  facie  complete,  is  imperfect  and 
misleading,  the  concealment  is  one  the  materiality  of  which  cannot  be 
disputed  where  the  proposal  and  declaration  are  made  the  basis  of  the 
contract  {London  Assur.  Co.,  1879,  11  Ch.  D.  363). 

Imlisputablc  Policies. — Many  modern  policies  are  issued  on  the  footing 
that  they  will  not  be  challenged  except  on  the  ground  of  fraud.  This  is 
the  effect  of  an  express  qualification  in  the  declaration  that  the  information 
o-iven  by  the  insured  is  true  to  the  best  of  his  knowledge  and  belief.  Thus 
in  Whcclton  (1858,  8  El.  &  Bl.  232),  a  case  of  reinsurance,  where  the  proposal 
by  the  company  affecting  the  reinsurance  referred,  as  regards  certain  of 
the  inquiries,  to  the  statements  made  by  the  life  insured,  and  by  the 
referees,  in  the  original  proposal  to  them,  the  declaration,  signed  on 
behalf  of  the  company,  contained  the  express  qualification  tliat  the 
statements  so  incorporated  were  true  to  the  best  of  their  knowledge  and 
belief.  It  was  proved  that  in  the  statement  by  the  life  assured  there  were 
false  and  fraudulent  averments,  but  it  was  held  that  the  reinsurance  could 
not  be  avoided  by  the  falsity  of  these  statements ;  tlie  ground  of  the 
decision  being  (1)  that  the  life  insured  was  not  the  agent  of  the  assured ; 
and  (2)  that  the  declaration,  qualified  to  an  affirmation  of  belief,  was  not 
falsified  unless  it  were  shown  that  the  person  making  it  was  aware  of 
the  fraud  (contrast  Macdonald,  1874,  L.  E.  9  Q.  B.  328). 

An  affirmation  of  belief  or  opinion  will,  however,  be  deemed  untrue,  not 
only  where  the  person  making  it  is  shown  to  have  had  actual  knowledge 
of  the  facts,  but  also  where  he  has  made  statements  recklessly,  without 
knowledo-e  of  their  truth  or  falsehood  {Favjson,  1778,  Cowp.  785,  per 
Ld.  Mansfield,  788;   Ikrr)/,  1889,  14    App.    Ca.    337,  per   Ld.  Herschell, 

369).  ,  .      . 

In  other  cases,  although  a  general  warranty  is  given,  certain  of  the 
answers  are  qualified  by  words  limiting  the  particular  statement  to  a 
statement  of  opinion  or  belief.  Thus  in  the  case  of  Jones  (1857,  3  C.  B. 
N.  S.  Q5)  the  proposer  stated,  in  answer  to  a  question,  "  that  he  was  not 
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aware"  of  any  circumstaucs  tending  to  shorten  his  life,  or  to  render  an 
insurance  on  his  life  more  than  usually  hazardous, — a  statement  which,  with 
the  other  answers  in  the  proposal,  was  made  the  basis  of  the  contract.  It 
was  held  that  the  policy  could  not  be  avoided  unless  the  information  with- 
held related  to  a  disorder  which  the  assured  not  only  knew  of,  but  which 
he  knew,  or  must  have  known,  to  be  serious,  and  necessarily  tending  to 
shorten  his  life. 

Another  form  of  indisputable  policy  is  one  in  which  it  is  expressly 
agreed  that  the  policy  sliall  be  void  and  the  premiums  forfeited  if  any  of 
the  statements  in  the  proposal  are  false  and  fraudulent.  On  the  principle 
of  construction  expressed  by  the  maxim  expressio  unius  est  exchisio  alteritis, 
this  is  taken  to  mean  that  the  policy  is  avoidable  on  the  specified  ground 
only,  and  not  on  any  other  ground  {Fowkcs,  1863,  3  B.  &  S,  917).  This 
form  of  provision  is  not,  however,  so  favourable  to  the  assured  as  that  just 
considered,  where  the  policy  is  on  the  life  of  another,  and  the  statements 
referred  to  are  made  by  the  life  or  the  referees.  False  and  fraudulent, 
when  applied  to  certain  statements,  would  appear  to  mean  false  and 
fraudulent  on  the  part  of  the  person  making  them,  in  the  case  supposed  the 
life  insured,  and  not  the  person  to  whom  the  policy  is  issued.  On  the 
other  hand,  if  the  policy  is  declared  to  be  indisputable,  the  exception  of 
fraud,  whether  expressed  or  implied,  refers  to  fraud  of  the  assured  only, 
or  of  his  agent  to  affect  the  insurance,  and  not  to  fraud  of  third  parties, 
such  as  the  referees  or  the  life  insured.  At  common  law,  as  we  have 
seen,  the  assured  is  not  responsible  for  false  statements  by  the  life 
insured  or  by  the  referees,  but  he  is  responsible  for  innocent  misstatements 
by  himself,  if  actually  material,  or  made  by  agreement  the  basis  of  the 
contract.  On  the  latter  account  policies  entirely  unconditional  are  not 
so  favourable  to  the  assured  as  those  expressly  declared  to  be  indisputable 
except  for  fraud,  or  containing  provisions  in  other  forms  to  the  same  effect. 

Where  the  prospectus  of  a  company  contains  a  representation  that  all 
policies  issued  by  the  company  shall  be  indisputable,  except  in  the  case  of 
fraud,  it  has  been  held  that  the  company  cannot  challenge  a  policy  made 
on  the  faith  of  this  representation  or  any  other  ground,  even  if  the  policy 
contain  express  provisions  rendering  it  voidable  for  innocent  misrepresenta- 
tions ( JFoof/,  1856,  11  Exch.  493 ;   Whcclton,  1858,  8  El.  &  Bl.  232). 

Ambiguous  Provisions. — If  the  terms  of  the  declaration  and  policy  leave 
it  douljtful  whether  an  absolute  warranty  is  intended,  the  construction 
most  favourable  to  the  insured  will  be  adopted.  Thus  in  Foivkes  (1863,  3 
B.  &  S.  917),  the  policy  contained  a  proviso  that  it  should  be  void  and  the 
premiums  forfeited  (1)  if  any  statement  in  tlie  declaration  was  untrue,  and 
(2)  if  the  assurance  liad  been  effected  through  any  wilful  misrepresentation, 
concealment,  or  false  averment.  The  policy  incorporated  the  declaration 
and  proposal  as  part  of  the  contract.  The  declaration  contained  the  pro- 
vision tiiat  "  if  it  shall  hereafter  appear  that  any  fraudulent  comcnlment  or 
designcdlij  untrue  statement  shall  be  contained  herein,  the  premiums  paid 
shall  be  forfeited  and  the  policy  void."  It  was  held  that,  taking  the  policy 
and  declaration  together,  the  assurance  was  not  avoided  by  a  statement 
false  in  fact,  but  not  designedly  untrue  (see  also  National  Bank,  1877,  95 
U.  S.  673;  Fitch,  1875, 17  Am.  11.  372). 

Personal  Bar. — The  right  to  avoid  a  policy  of  insurance  on  the  ground 
of  concealment  or  misrepresentation  is  subject  to  certain  limitations 
founded  on  the  doctrines  of  personal  bar  and  agency.  Thus  a  failure  on  the 
part  Df  the  assurcnl  to  communicate  facts  which  the  agent  of  the  company, 
making  out  and  receiving  the  proposal  fur  insurance,  knows  or  ought  to 
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know,  will  not  avoid  the  insurance.  Nor  can  the  insurer  found  upon  a 
misrepresentation,  or  even  a  breach  of  warranty,  as  a  ground  of  rescission, 
if  his  agent  knew  when  the  policy  was  issued  the  true  state  of  the  facts,  or 
if,  in  knowledge  of  the  facts,  the  company  has,  by  its  actings,  treated  the 
contract  as  subsisting  {CmicJcshank,  1895,  23  E.  147;  Baioden,  1892,  2 
Q.  B.  534;   Wing,  1854,  5  De  G.  M.  &  G.  265;  Donnison,  1897,  24  R.  681). 

But  a  mere  suspicion  on  the  part  of  the  company  that  fraud  has 
been  used  to  induce  the  contract,  or  that  one  of  the  conditions  of  the 
contract  has  been  broken,  does  not  in  general  impose  on  the  company  an 
immediate  duty  to  investigate  and  challenge  {Scottish  EquitaUe  Life  Assur. 
Soc,  1877,  4  E.  1076,  108f ;  and  note  17  Am.  St.  E.  247). 

The  fact  that  a  policy  is  in  the  hands  of  an  assignee  is  not  a  defence  to 
a  plea  that  it  was  obtained  by  misrepresentation  or  concealment  by  the 
original  holder.  Any  ground  for  rescission  pleadable  against  the  original 
holder  is  pleadable  against  the  assignee  {Scottish  Equitable  Life  Assur.  Soc, 
siqnri).  But  if  the  company  consent  to  the  assignment,  or  receive  a  notice 
of  assignment  without  objection,  this  will  amount  to  a  waiver  of  any  right 
of  challenge  known  to  the  company  at  the  date  of  the  assignment  {Hale, 
1855,  64  Am.  D.  370). 

IV.  The  Peemium. 

Condition  as  to  Time. — AVhen  the  insurance  is  conditioned  on  the  pay- 
ment by  a  fixed  date  of  the  premiums,  the  condition  is  strictly  enforced 
{Plwiuix,  1860,  8  H.  L.  C.  745  ;  Benton,  1897,  24  E.  908).  It  is  not  an 
excuse  that  the  assured  was  prevented  by  sickness  or  by  death  from 
paying  the  premium  in  time.  The  necessity  for  strict  compliance  with 
this  condition  may,  however,  be  waived  by  the  company  either  expressly, 
or  by  such  acts  or  conduct  on  the  part  of  its  responsible  officials  as 
justify  the  assured  in  assuming  that  strict  compliance  will  not  be  re- 
quired {Eggleston,  1877,  96  U.  S.  572,  579  ;  Union  Central,  1878,  31  Am.  E. 
555).  Nor  will  the  forfeiture  be  incurred  if  the  delay  in  payment  is 
due  to  the  act  or  omission  of  the  company.  When,  for  instance,  a 
company  is  in  the  habit  of  giving  notice  that  renewal  premiums  are 
due,  policy-holders  may  be  justified  in  assuming  that  such  notice  will 
be  "iven,  and  their  policies  not  invalidated,  in  the  absence  of  notice,  by 
failure  to  pay  the  premium  within  the  term  fixed  in  the  policy  {Egglcston, 
supra).  On  the  same  principle,  if  the  assured  has  agreed  with  the 
company  that  the  annual  share  of  the  profits  or  dividends  to  which  he 
is  entitled  shall  be  deducted  from  the  annual  premium,  and  if  the  usual 
practice  of  the  company  is  to  give  notice  to  the  assured  of  the  balance  of 
the  premium  due  after  the  profits  have  been  deducted,  the  company  cannot 
avail  themselves  of  a  forfeiture  for  non-payment  of  the  premium  within 
the  time  stipulated  in  the  policy  if  they  have  failed  to  give  the  usual  notice, 
and  have  returned  no  answer  to  a  request  for  information  by  the  assured  as 
to  the  amount  due  until  after  the  time  for  payment  has  elapsed  {Meyer, 
1878,  29  Am.  E.  200;  Eddy,  1888,  23  Am.  St.  E.  17,  note  by  reporter). 
But  the  mere  fact  that  the  company  has  not  given  notice  that  the  premium 
is  due  is  not  sufficient  to  imply  a  waiver  of  the  condition.  There  must  be 
a  positive  representation  that  the  premium  has  been  paid,  or  some  promise, 
actual  or  implied  from  a  course  of  dealing,  that  notice  will  be  given.  In 
the  case  of  Simpson  (1857,  2  C.  B.,  N.  S.  257)  the  company  intentionally 
refrained  from  giving  notice  to  the  executors  of  the  assured  that  the  last 
premium  due  before  his  death  had  not  been  paid.  This  information  was 
only  communicated  after  the  days  of  grace  allowed  for  the  payment  of  the 
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preiniuni  had  expired,  within  which  period  the  assured  had  died.  The 
Court  heki  that  the  company  were  uot  precluded,  by  their  faihire  to  give 
the  information  in  question,  from  pleading  non-payment  of  the  premium 
within  the  stipulated  time,  and  from  repudiating  liability  upon  the  policy. 

In  order  to  prevent  the  assured  founding  upon  a  uniform  practice  to 
give  notice,  it  is  usual  for  insurance  companies,  in  intimating  that  a  renewal 
premium  is  about  to  fall  due,  to  state  that  the  company  is  not  bound  to  give 
such  intimation,  and  that  the  want  of  it  is  not  to  be  taken  as  an  excuse  for 
non-payment. 

Poivcrs  of  Agents. — In  the  case  of  industrial  offices  payment  of  the  pre- 
miums is  usually  made  to  local  agents ;  but  such  agents  are  not  presumed  to 
have  any  authority  to  waive  any  forfeiture  in  the  policy,  or  to  receive 
premiums  after  a  forfeiture  has  been  incurred.  The  assured  is  not  entitled  to 
rely  upon  any  undertaking  given  by  the  agent  on  the  part  of  the  company, 
unless  he  is  satisfied  that  the  agent  has  authority  to  bind  the  company. 
Such  authority  may  be  shown  either  to  be  contained  in  the  written  instruc- 
tions to  the  agent,  or  it  may  be  implied  from  the  fact  that  the  agent  is  in 
practice  allowed  by  the  company  to  exercise  it  {Montreal  Assur.  Co.,  1859, 
13  Moo.  P.  C.  119-1:24;  Unioji  Central  Life  Insur.  Co.,  1878,  31  Am.  K. 
555  ;  Norton,  1877,  96  U.  S.  234).  In  this  country  the  agent's  authority  is  not 
presumed  to  include  a  power  of  entering  into  contracts  on  behalf  of  the 
company,  or  of  binding  the  company  bv  receipt  of  a  premium  when  it  is 
overdue  (Acetj,  1840,  7^M.  &  W.  151 ;  jVard,  1856,  17  C.  B.  644).  If  such 
authority  is  averred  by  the  assured  against  the  company,  the  onus  of  proof 
is  upon  him  (Linford,  1864.  34  Beav.  291 ;  Bao-Jcer,  1833,  6  W.  S.  323 ; 
Muwri/,  1875,  96  U.  S.  544). 

In  the  cases  of  Acci/  and  Ward  the  actings  of  the  agent  were  held  to 
be  outwith  the  scope  of  his  authority,  and  the  company  were  accordingly 
not  bound.  But  the  result  will  be  different  if  what  is  done  by  the  agent  is 
within  the  scope  of  his  duties.  Thus  in  Wing  (1854,  5  De  G.  M.  &  G.  265) 
the  policy  contained  a  condition  that  if  the  assured  went  beyond  the  limits 
of  Europe  without  the  licence  of  the  directors,  the  policy  should  become 
void.  The  life  insured  had,  in  breach  of  this  condition,  gone  to  reside  in 
Canada,  but  it  was  proved  that  this  fact  had  been  communicated  by  the 
assignee  of  the  policy  to  the  agent  of  the  company  authorised  to  receive 
the  premiums,  and  that,  subsequently  to  this  communication,  premiums 
liad  been  accepted  by  the  agent  from  the  assignee.  It  was  held  that  the 
breach  of  condition  could  not  be  pleaded  by  the  company ;  that  it  was  the 
duty  of  the  agent  to  have  communicated  to  the  head  oflice  the  circum- 
stances under  which  the  premium  had  been  paid  to  and  accepted  by  him, 
and  that  his  failure  to  forward  this  information  could  not  be  allowed  to 
prejudice  the  assured.  The  company  were  lield  to  be  aware  of  what  was 
communicated  to  their  agent,  and  in  that  knowledge  to  have  accepted  the 
premium,  and  thereby  to  have  elected  to  treat  the  contract  as  binding. 
On  the  same  princij^lc,  an  insurance  company  will  be  held  to  be  aware 
that  an  overdue  premium  handed  to  their  agent  has  not  been  paid  in  time, 
and  if  subsequently  they  receive  the  premium  next  due,  or  do  other  acts 
which  would  imply  a  waiver  of  the  forfeiture,  if  done  in  knowledge  that 
the  forfeiture  had  been  incurred,  the  company  will  be  precluded  from  saying 
that  they  were  ignorant  of  what  their  agent  knew,  althougli  he  may  have 
neglected  his  duty  in  not  communicating  the  facts  to  them. 

A  local  agent  who  is  authorised  to  receive  premiums  when  due,  l)ut  who 
lias  no  authority  to  contract  on  behalf  of  the  company,  or  to  alter  or  cliangc 
any  condition  of  the  policy,  or  to  waive  any  forfeiture,  cannot  bind  the 
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company  by  accepting  less  than  the  whole  of  a  premium,  unless  the  com- 
pany homologates  his  act  and  receives  the  premium  when  forwarded ;  and 
the  custom  of  the  company  to  charge  the  advance  premium  to  the  agent  on 
issuing  a  policy  is  not  a  payment,  unless  so  understood  between  the  agent 
and  the  insured — that  is  to  say,  unless  the  agent  has  undertaken  to  advance 
the  premuitn  for  the  assured  (Broivn,  1879,  47  Am.  K.  205). 

Accortling  to  the  rule  laid  down  in  England,  an  agent,  like  any  third 
party,  may  advance  the  premiums  at  the  request  of  all  the  parties  inter- 
ested in  the  policy,  and  by  doing  so  acquire  a  lien  upon  the  policy  (m  re 
Leslie,  1883,  23  Ch.  D.  552  ;  Fatckc,  1886,  34  Ch.  D.  234).  In  Scotland  it 
is  tliought  that  a  bond  upon  the  policy  would  be  necessary  to  give  a  lien. 

Days  of  Grace. — It  is  usual  to  allow  a  certain  period,  after  the  date  of 
payment  fixed  in  the  policy,  as  days  of  grace  within  which  the  premium 
may  be  paid.  The  forms  of  this  provision  differ  in  different  policies,  but 
there  would  seem  to  be  only  two  possible  constructions.  The  effect  of  the 
provision  is  either  to  keep  the  insurance  in  force  during  the  days  of  grace, 
or  merely  to  provide  that  the  policy  may  be  renewed  during  the  days  of 
grace  for  another  period,  upon  the  same  conditions  as  before,  and  without 
further  examination  as  to  health.  The  first  form  of  condition  usually 
expressly  jjrovides  that  the  premium  may  be  paid  during  the  days  of  grace, 
and  that  the  insurance  shall  continue  in  force  till  their  expiry.  Under  this 
condition  the  insurance  runs  on  from  one  period  to  the  next  without  any 
break,  if  the  premium  be  paid  within  the  specified  period,  and  the  company 
would  be  liable,  although  the  insured  died  within  the  days  of  grace  before 
tender  of  the  premium. 

The  other  form  of  condition  is  usually  expressed  negatively,  and  pro- 
vides that  the  policy  shall  be  void  if  the  premiums  for  renewal  are  not 
paid  within  the  specified  period.  Under  such  a  condition,  the  premium  must 
be  paid,  not  only  within  the  days  of  grace,  but  also  within  the  lifetime  of 
the  person  whose  life  is  insured,  so  that  if  the  life  fall  within  the  days  of 
grace,  before  the  premium  is  paid  or  tendered,  the  insurers  are  not  after- 
wards obliged  to  receive  it,  or  to  pay  the  sum  in  the  policy  under  deduction 
of  the  premium  (Want,  1810,  12  East,  183).  The  same  principle  applies 
as  in  the  case  of  the  original  contract ;  it  is  a  mere  agreement  to  renew, 
wdiich  cannot  be  enforced  if,  when  it  comes  to  be  fulfilled,  there  is  no  longer 
a  life  in  existence  to  insure  {Sickness  and  Accident  Assur.  Assoc,  1892,  19  R. 
977).  The  effect  of  the  condition  is  not  to  continue  the  insurance  in  force, 
but  to  give  the  insured  the  right  of  renewing  the  jDolicy  within  the  period 
specified,  although  his  life  has  become  less  insurable  (Fritchard,  1858,  3 
C.  B.,  N.  S.  622,  opinion  of  Willes,  J.,  642).  It  may,  however,  be  doubted 
if  any  insurance  company — in  this  country  at  least — continues  to  have  a 
policy  condition  of  this  kind. 

Most  policies,  besides  providing  for  days  of  grace,  contain  a  further  con- 
dition tliat  if  the  assured  fails  to  pay  the  renewal  premium  within  the  days 
of  grace,  the  policy  may  be  revived  within  a  certain  further  period,  on 
satisfactory  proof  of  the  health  of  the  assured,  and  on  payment  of  a  certain 
fine.  If  the  company,  without  making  any  inquiries  as  to  the  health  of  the 
assured,  renew  the  policy,  in  ignorance  of  the  fact  that  the  assured  is  dead, 
they  are  not  bound,  because  the  renewal,  like  the  original  policy,  pre- 
sumes the  existence  of  a  living  person  as  the  subject  of  the  insurance 
{Pritehard,  siqjra). 

It  is  usually  provided  in  modern  policies  that  a  failure  to  pay  the 
renewal  premiums  within  the  days  of  grace,  or  the  further  period  provided 
in  the  condition  just  dealt  with,  shall  not  forfeit  all  benefit  under  the  policy. 
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These  concessions  either  take  the  form  that  the  policy  will  be  renewed,  on 
proof  that  the  assured's  state  of  health  is  not  impaired,  and  on  payment 
with  interest  of  overdue  premiums,  or  that  the  surrender  value  of  the 
policy  will  be  paid  or  applied,  if  sufficient  for  that  purpose,  to  the  payment 
of  the  overdue  premiums,  such  payment  to  become  a  first  charge  npon  the 
proceeds  of  the  policy.  Sometimes  the  surrender  value  is  defined,  as  for 
instance  when  the  engagement  is  to  pay  such  proportion  of  the  sum  insured 
by  the  lapsed  policy  as  the  premiums  paid  bear  to  the  total  premiums  due 
on  the  policy. 

Tiiese  conditions  are  sometimes  merely  permissive,  and  are  taken  ver- 
batim from  the  articles  of  association  or  deed  of  settlement  of  the  company, 
and  are  merely  inserted  for  the  information  of  the  assured.  In  other  cases 
they  take  the  form  of  an  obligation  binding  on  the  company,  which  the 
insured  could  enforce.  By  a  Statute  of  Xew  York  State,  it  is  declared 
illegal  for  any  insurance  company  to  forfeit  a  policy  on  which  premiums 
have  been  paid,  for  failure  to  pay  subsequent  premiums,  without  giving  the 
insured  the  surrender  value  of  his  policy. 

V.  Excepted  Eisks. 

Residence. — Certain  risks  are  excepted  from  most  life  policies,  either  in 
respect  of  local  limits  for  the  residence  of  the  life  insured,  or  of  his  occupation, 
or  of  the  cause  of  his  death.  Under  the  first  of  these  exceptions  it  is  provided 
that  the  insurance  shall  be  either  suspended  or  avoided  if  the  insured  shall 
reside  or  travel  within  the  limits  specified.  When  this  provision  creates  a 
foifeiture,  it  will  be  strictly  enforced,  and  a  residence,  liowever  short  or 
whatever  its  cause,  will  avoid  the  poli(;y  {Beacon  Life  and  Fire  Assur.  Co., 
1862,  1  Moo.  P.  C,  N.  S.  73,  per  Ld.  Chehnsford,  p.  100).  It  is  usually 
provided,  however,  that  tliis  restriction  may  be  removed  upon  payment  of 
an  extra  premium,  and,  if  the  policy  has  been  assigned,  that  it  shall  not  be 
avoided,  if  the  assignee,  as  soon  as  he  becomes  aware  that  the  condition  has 
been  transgressed,  informs  the  office  of  the  fact,  and  pays  the  extra  premium 
which  may  be  demanded. 

Occupation. — Among  prescribed  occupations  are  military  service,  seafaring, 
the  preventive  service,  gold  searching,  and  the  liquor  traffic.  Policies  gener- 
ally give  express  intimation  that  these  occupations  may  be  engaged  in  without 
avoiding  the  policy  if  licence  is  obtained  from  tlie  directors,  and  an  extra 
premium  paid.  Military  service  implies  tliat  the  assured  shall  be  sub- 
ject to  military  law,  and  a  mere  clerk  or  servant  attached  to  the  War  Office 
or  to  the  Army  is  not  a  military  servant  in  the  sense  of  the  exception. 

Cause  of  Dcatli. — In  regard  to  the  third  class  of  exceptions,  those  depend- 
ing on  tlie  cause  of  death,  the  provision  usually  is  that  if  the  assured  shall 
commit  suicide,  or  die  by  duelling  or  by  the  hand  of  justice,  the  policy  shall 
be  void.  It  has  been  held  that  the  expressions  "  suicide,"  "  self-destruction," 
or  "  dying  by  liis  own  hand,"  in  a  clause  excepting  risks  from  a  policy,  have 
the  same  meaning,  Ijut  none  of  these  expressions  are  construed  as  including 
every  possible  case  in  which  a  man  takes  his  own  life.  When,  for  instance,  he 
takes  his  life  during  delirium  or  during  an  e])ileptic  fit,  or  when  he  is  under 
an  insane  delusion  as  to  the  instrument  which  lie  has  in  his  hands,  and 
su])posc'S  it  to  be  something  liarndess.  In  construing  any  of  the  e.\])res- 
sions,  the  English  lule  is  that  tlu;  cxce])tion  applii'S  wlicn  the  person  dying 
by  his  own  hand  is  aware  of  the  pliysical  consequences  of  ids  act,  althougli 
his  reason  may  be  .so  impaired  that  lie  is  not  aware  of  its  moral  con- 
sequences. In  other  words,  the  condition  a])plies  when  tlic  insured  takes 
his  life  voluntarily,  although  at  the  time  he  may  be  of  unsound  mind.     If, 
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on  the  other  hand,  the  unsoundness  of  mind  is  such  as  to  confuse  the  senses, 
or  to  produce  a  state  in  which  vokmtary  action  is  impossible,  the  condition 
does  not  apply.  This  construction  is  established  in  two  leading  cases 
{Borradailc,  1843,  5  Man.  &  G.  639 :  ScJnvahe,  1845,  2  C.  &  K.  134;  3  C.  B. 

437). 

The  rule  that  if  the  assured  does  not  do  the  act  which  occasions  his 
death  voluntarily,  but  through  confusion  of  the  senses,  the  exception  will 
not  apply,  is  laid  down  in  Stormont  (1858,  1  F.  &  F.  22). 

In  America  a  different  rule  of  interpretation  is  adopted.  If  the  insured 
kills  himself  when  insane,  the  act  is  not  regarded  as  a  case  of  "  suicide,"  or 
"  self-destruction,"  or  "  dying  by  his  own  hand,"  within  the  meaning  of  these 
words  in  a  clause  excepting  risks  from  a  policy,  even  if  the  assured  under- 
stood and  intended  the  physical  act  by  which  life  was  destroyed  {Connecticut 
Life  Insur.  Co.,  1893,  150  U.  S.  468). 

On  the  principle  of  the  cases  decided  in  this  country  on  the  exception 
of  suicide,  it  would  seem  that  the  exception  of  death  by  the  hand  of  justice 
would  include  a  case  when  the  insured  was  innocent  of  the  crime  for  which 
he  suffered,  and  it  would  exclude  a  case  where  he  was  executed  by  accident, 
or  where  he  was  mistaken  for  someone  else. 

VI.  Assignation  of  Policies. 

Policies  of  Assurance  Act,  1867. — The  assignation  of  policies  of  life 
insurance  is  regulated  by  the  Policies  of  Assurance  Act,  1867  (30  &  31 
Vict.  c.  144).     The  Act  provides  as  follows  : — 

"  1.  Any  person  or  corporation  now  being  or  hereafter  becoming  entitled, 
by  assignment  or  other  derivative  title,  to  a  policy  of  Life  Assurance,  and 
possessing  at  the  time  of  action  brought  the  right  in  equity  to  receive  and 
the  right  to  give  an  effectual  discharge  to  the  assurance  company  liable 
under  such  policy  for  moneys  thereby  assured  or  secured,  shall  be  at  liberty 
to  sue  at  law  in  the  name  of  such  person  or  corporation  to  recover  such 
moneys. 

"  2.  In  any  action  on  a  policy  of  life  assurance,  a  defence  on  equitable 
grounds,  or  a  reply  to  such  defence  on  similar  grounds,  may  be  respectively 
pleaded  and  relied  upon  in  the  same  manner  and  to  the  same  extent  as  in 
any  other  personal  action. 

"  3.  No  assignment  made  after  the  passing  of  this  Act  of  a  policy  of  life 
assurance  shall  confer  on  the  assignee  therein  named,  his  executors,  admini- 
strators, or  assigns,  any  right  to  sue  for  the  amount  of  such  policy,  or  the 
moneys  assured  or  secured  thereby,  until  a  written  notice  of  the  date  and 
purport  of  such  assignment  shall  have  been  given  to  the  assurance  com- 
pany liable  under  such  policy  at  their  principal  place  of  business  for  the 
time  being,  or  in  case  they  have  two  or  more  principal  places  of  business, 
then  at  some  one  of  such  principal  places  of  business,  either  in  England,  or 
Scotland,  or  Ireland ;  and  the  date  on  which  such  notice  shall  be  received 
shall  regulate  the  priority  of  all  claims  under  any  assignment ;  and  a  pay- 
ment lond  fide  made  in  respect  of  any  policy  by  any  assurance  company 
before  the  date  on  which  such  notice  shall  have  been  received  shall  be  as 
valid  against  the  assignee  giving  such  notice  as  if  this  Act  had  not  been 
passed, 

"4.  Every  assurance  company  shall,  on  every  policy  issued  by  them 
after  the  thirtieth  day  of  September,  one  thousand  eight  hundred  and  sixty- 
seven,  specify  their  principal  place  or  principal  places  of  business  at  which 
notice  of  assignment  may  be  given  in  pursuance  of  this  Act. 

*'  5.  Any  such  assignment  may  be  made  either  by  endorsement  on  the 


LIFE  INSUEANCE  101 

policy  or  liy  a  separate  instrument  in  the  words  or  to  the  effect  set  forth 
in  the  schedule  hereto,  such  endorsement  or  separate  instrument  being  duly 
stamped. 

"  6.  Every  assurance  company  to  whom  notice  sliall  have  been  duly 
given  of  the  assignment  of  any  policy  under  which  they  are  liable  shall, 
upon  the  request  in  writing  of  any  person  by  whom  any  such  notice  was 
given  or  signed,  or  of  his  executors  or  administrators,  and  upon  payment  in 
each  case  of  a  fee  not  exceeding  five  shillings,  deliver  an  acknowledgment 
in  writing  under  the  hand  of  the  manager,  secretary,  treasurer,  or  other 
principal  officer  of  the  assurance  company  of  their  receipt  of  such  notice ; 
and  every  such  written  acknowledgment,  if  signed  by  a  person  being  cUjure 
or  dc  facto  the  manager,  secretary,  treasurer,  or  other  principal  of  the 
assurance  company  Avhose  acknowledgment  the  same  purports  to  be,  shall 
be  conclusive  evidence  as  against  such  assurance  company  of  their  having 
duly  received  the  notice  to  which  such  acknowledgment  relates. 

"  7.  In  the  construction  and  for  the  purposes  of  this  Act  the  expression 
"  policy  of  life  assurance,"  or  "  policy,"  shall  mean  any  instrument  by 
which  the  payment  of  moneys,  by  or  out  of  the  funds  of  an  assurance  com- 
pany, on  the  happening  of  any  contingency  depending  on  the  duration  of 
human  life,  is  assured  or  secured  ;  and  the  expression  "assurance  company" 
shall  mean  and  include  every  corporation,  association,  society,  or  company 
now  or  hereafter  carrying  on  the  business  of  assuring  lives  or  survivorships, 
either  alone  or  in  conjunction  with  any  other  object  or  objects. 

"  8.  Provided  always,  that  this  Act  shall  not  apply  to  any  policy  of  assur- 
ance granted  or  to  be  granted  or  to  any  contract  for  a  payment  on  death, 
entered  into  or  to  be  entered  into  in  pursuance  of  the  provisions  of  Acts  16 
&  17  Yict.  c.  45,  and  27  &  28  Vict.  c.  43,  or  either  of  these  Acts,  or  to  any 
engagement  for  payment  on  death  by  any  friendly  society. 

"  9.  For  all  purposes  this  Act  may  be  cited  as  '  The  Policies  of  Assurance 

Act,  1867.'" 

The  question  of  the  right  to  a  policy  of  life  insurance  on  assignment 
may  obviously  arise  between  different  parties  :  between  the  assignor  and  the 
assignee  ;  between  different  assignees  ;  between  the  assignee  and  an  arrester 
or  a  trustee  in  sequestration ;  or,  lastly,  between  the  assignee  and  the 
insurance  company.  It  is  to  the  last  case — the  conditions  under  which  an 
assignee  has  a  right  to  demand  payment  from  the  company  on  his  own 
receipt  and  to  sue  upon  the  policy  in  his  own  name — that  the  above 
statutory  provisions  are  applicable  {Newman,  1885,  28  Ch.  D.  674,  680). 

1,  Assignment  must  he  in  Writing. — For  an  assignment  to  have  this  effect 
there  are  four  conditions  requisite.  The  first  requisite  is  that  the  assign- 
ment should  be  in  writing,  either  separate  or  endorsed  on  the  policy 
(s.  3).  In  England  deposit  of  the  policy,  in  consideration  of  an  immediate 
advance,  constitutes  an  equitable  mortgage,  and,  like  the  Scottish  written 
assignment,  gives  the  assignee  a  valid  right  as  against  the  assignor  and 
his  representatives,  although  in  botli  countries  intimation  of  the  assiginnent 
is  necessary  to  the  completion  of  a  valid  title  in  a  question  with  other 
assignees. 

In  Scotland  an  obligation  or  debt,  such  as  a  policy  of  insurance,  cannot 
be  assigned  Ijy  a  transfer  of  the  document  of  title.  In  the  United  Kingdom 
Life  Assurance  Company  v.  Dixon  (i8:;8,  16  Shaw,  1277)  it  was  hchl  that 
a  deposit  of  a  policy  conferred  no  right  upon  the  holder,  or  those  claiming 
tlu-ough  him,  to  the  contents  of  the  policy,  in  competition  with  an  executor 
of  the  assignor  who  had  made  up  a  title  by  confirmation. 

In  England,  although  the  deposit  of  a  policy  gives  a  valid  right  ugainst 
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the  assignor,  it  does  not  give  the  assignee  any  right,  under  the  Act  of  1867, 
to  sue  in  his  own  name  or  to  discharge  the  company,  even  if  the  conditions 
as  to  notice  of  the  assignment  required  by  that  Act  are  iulfilled.  The 
company  are  therefore  not  bound,  and  are  not  in  safety,  to  pay  to  one  who 
hokls  as  a  mere  depositary,  and  has  no  written  title,  even  if  they  have  no 
notice  of  other  chaims,  and  no  representatives  of  the  assured  have  made  up 
a  title.  In  such  a  case  an  a})plication  to  the  Court  is  necessary  to  secure 
fur  the  company  a  valid  discharge,  unless  the  representatives  of  the  assured 
make  up  a  title  and  concur  in  the  discharge  by  the  holder  of  the  policy. 
The  necessity  for  an  application  to  the  Court,  therefore,  arises  when  the 
representatives  have  no  interest  to  make  up  a  title  and  refuse  to  do  so.  In 
that  case  the  costs  of  the  necessary  proceedings  to  obtain  a  valid  discharge 
must  be  paid  by  the  holder  of  the  policy.  Nor  is  the  company  liable  for 
interest  upon  the  sum  due  under  the  policy  till  the  date  of  the  decree 
authorising  them  to  pay.  It  is  only  when  a  debtor  is  in  default  in  not 
paying  at  a  certain  date  that  he  is  hable  in  interest.  He  is  not  in  default 
until  the  person  claiming  payment  is  in  a  position  to  give  him  a  valid  dis- 
charge. These  rules  were  laid  down  in  the  cases  of  Crosslcy  (1876,  4  Cli. 
D.  421)  and  WcUtcr  (1880,  15  Ch.  D.  169). 

2.  Eifjlit  to  grant  Dkclumjc. — The  second  requisite  is  that  the  title  under 
which  the  assignee  holds  should,  either  expressly  or  by  implication,  give 
him  power  to  discharge  the  company  on  payment  to  him  of  the  sum  due  in 
the  policy  (s.  1  ;  Tench,  1886,  18  L.  E.  Ir.  45).  If  the  assignment  is 
absolute,  such  a  power  is  implied  ;  and  in  England,  by  Statute,  where  a 
mortgage  is  in  writing,  and  subsequent  to  the  Conveyancing  Act  of  1881,  a 
clause  to  this  effect  is  also  implied ;  but  this  provision  does  not  extend  to 
Scotland,  and  therefore  it  is  advisable  that  the  clause  should  be  expressed 
in  Scottish  assignations  in  security  (44  &  45  Vict.  c.  41,  s.  22;  Bell, 
Lectures  on  Conveyancing,  vol.  i.  p.  3.'51). 

By  the  English  Conveyancing  Act,  1881,  a  trustee's  discharge  is  also 
made  sufticient  (44  &  45  Vict.  c.  41,  s.  36),  and  by  the  Trusts  (Scotland) 
Act,  1867  (30  &  31  Vict.  c.  97,  s.  2),  trustees  falling  within  the  provisions 
of  the  Act  are  empowered,  inter  alia,  "  to  uplift,  discharge,  or  assign  debts 
due  to  the  trust  estate,"  unless  such  acts  are  at  variance  with  the  terms  or 
purposes  of  the  trust. 

The  English  Conveyancing  Act  of  1881  also  authorises  a  mortgagee  to 
sell  the  security  in  the  same  way  as  if  the  mortgage  deed  contained  a  power 
of  sale,  provided  a  contrary  intention  is  not  expressed  (44  &  45  Vict.  c.  41, 
s.  19).  This  provision  only  applies  to  mortgages  by  deed,  and  subsequent 
in  date  to  the  commencement  of  the  Act.  In  Scotland  there  is  no  statutory 
power  of  sale,  and  the  right  either  to  sell  or  surrender  the  policy  must  be 
conferred  by  the  mortgage  deed.  In  the  case  of  trusts,  the  Act  of  1867 
authorises  the  trustee  to  apply  to  the  Court  for  power  to  sell  when  such 
power  is  not  conferred  by  the  terms  of  the  trust  (30  &  31  Vict.  c.  97,  s.  3). 
Where  these  Statutes  do  not  apply,  and  where  no  special  mandate  to  sell  or 
surrender  is  conferred  by  the  deed  creating  the  trust  or  mortgage,  the  dis- 
charge, to  be  valid,  must  be  concurred  in  by  all  the  parties  interested. 
Sometimes  this  authority  is  conferred  by  a  condition  in  the  policy  itself. 
Such  a  condition  provides  that  "  the  holder  of  the  policy  as  mortgagee  or 
trustee  may  (unless  to  the  knowledge  of  the  company  lie  is  prohibited  from 
doing  so  by  the  terms  of  his  mortgage  or  trust)  surrender  the  policy  to  the 
company  for  cash  or  any  other  consideration,  and  such  surrender,  so  made, 
shall  effectually  discharge  the  company  from  liability  under  the  policy  after 
the  date  of  such  surrender." 
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3.  Intimation.  —  The  third  requisite  of  a  complete  title  in  the 
assignee  is  that  notice  of  tlie  assignment  should  be  given  in  writ- 
ing to  the  head  office  of  the  company  (s.  3).  Almost  no  change 
is  made  by  this  section  upon  the  law  of  Scotland ;  notice  of  the 
assignment  of  a  debt  always  required  to  be  given  to  the  debtor  or 
holder  of  the  fund  assigned,  and  the  priority  of  claims  by  different 
assignees  upon  the  fund  depended  upon  the  date  of  notice.  But  prior  to 
the  Act,  notice  might  have  been  given  in  various  ways ;  now,  the  method 
prescribed  by  Statute  must  be  followed  where  the  question  is  one  with  the 
insurance  company.  There  is  no  decision  on  the  question  what  constitntes 
"  written  notice  of  the  date  and  purport  of  the  assignment,"  but  it  is 
thought  that  intimation  in  one  or  other  of  the  methods  prescribed  by  the 
Transmission  of  Moveable  Property  (Scotland)  Act,  1862  (25  &  26  Vict, 
c.  85,  s.  2),  wouhl  fall  within  these  terms.  Under  that  Act,  which  is  expressly 
made  applicable  to  the  assignation  of  policies  of  assurance  issued  by 
Scottish  companies,  intimation  may  be  given  by  the  transmission  to  the 
company  of  a  certified  copy  of  the  assignation.  The  company  would  thus 
receive  intimation  in  writing  of  the  date  and  purport  of  assignation,  which 
is  all  that  is  required  by  the  Act  of  1867. 

Sect.  6  of  the  Act  provides  that  the  company  shall  duly  acknowledge 
notice  of  an  assignment. 

It  has  been  held  that  verbal  notice  of  an  assignment  is  not  sufficient  to 
give  a  claim  against  the  company  in  competition  with  that  of  an  assignee 
who  had  given  written  notice  in  terms  of  the  Act  {in  re  Young,  1890,  25  L.  E. 
Ir.  372,  386).  The  company  is  entitled  to  disregard  the  verbal  notice,  and 
pay  to  the  assignee  who  has  fidfilled  the  conditions  required  to  complete 
his  title  and  give  a  valid  discharge.  On  the  other  hand,  when  the  company 
have  a  written  notice  of  a  prior  incumbrance,  they  are  not  bound  or 
entitled  to  pay  to  a  subsequent  assignee  from  the  assured,  although  no 
claim  is  made  by  the  first  assignee.  The  claimants  under  the  second 
assignment  are  bound  to  show  that  the  prior  incumbrance  has  been  satisfied 
or  discharged.  A  mortgagee  giving  notice  in  terms  of  the  Act  is  entitled 
to  sue  in  his  own  name,  and  therefore  the  company  would  not  be  safe  in 
paying  to  a  subsequent  assignee.  Nor  is  the  company  bound  to  find  out 
the  state  of  the  prior  incumbrance.  The  expense  of  making  his  title  clear, 
by  showing  that  the  prior  incumbrance  has  been  discharged,  must  be  borne 
by  the  claimant  {in  re  Haycock's  Policy,  1876,  1  Ch.  D.  611). 

The  provision  as  to  priority  of  notice  in  the  third  section  only  applies 
in  regard  to  questions  with  the  company.  Questions  of  piiority  between 
assignees  and  (piestions  of  competition  of  diligence  are  determined  by 
the  common  law.  Hence  when  a  first  incumbrancer  on  a  policy  had  failed 
to  give  notice  in  terms  of  the  Act,  it  was  held  that  a  second  incumbrancer, 
who  knew  of  the  first  incumbrance,  could  not,  in  a  question  with  the  prior 
incumbrancer,  acquire  a  preference  by  giving  written  notice  to  the  company 
{Netomcm,  1885,  28  Ch.  D.  674,  680). 

Confirmation  of  a  trustee  in  a  sequestrati(jn  operates  as  an  intimated 
assignation  of  all  debts  due  to  the  bankrupt  (Bankruptcy  Act,  1856,  19  & 
20  Vict.  c.  79,  s.  102),  and  therefore  an  insurance  company  is  not  in  safety 
in  paying  to  an  assignee  of  the  bankrupt  in  terms  of  a  notice  subsequent  to 
the  trustee's  confinnation.  A  dillerent  rule  prevails  in  England  under  the 
l)resent  English  Kankruptcy  Act  (1883,  46  &  47  Vict.  c.  52,  ss.  20,  43,  44, 
54;  Palmer,  1881,  18  Ch.  D.  381).  But  in  Scotland  the  company  must 
ascertain,  before  paying  under  an  intimated  assignment,  whether  the  assignor 
is  l)aid\rupt. 
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4.  Stamjy.—Jn  the  fourth  place  it  is  requisite  that  the  assignment 
should  be  properly  stamped.  The  Stamp  Act,  1891  (54  &  55  Vict.  c.  39, 
s.  118),  provides:— (1)  No  assignment  of  a  policy  of  life  insurance  shall 
confer 'on  the  assignee  therein  named,  his  executors,  adn)inistrators,  or 
assigns,  any  right  to  sue  for  the  moneys  assured  or  secured  thereby,  or  to 
give'a  valid  discharge  for  the  same,  or  any  part  thereof,  unless  such  assign- 
ment is  duly  stamped,  and  no  payment  shall  be  made  to  any  person  clami- 
ing  under  any  such  assignment  unless  the  same  is  duly  stamped. 

(2)  If  any  payment  shall  be  made  in  contravention  of  this  section,  the 
stamp  duty  not  paid  upon  the  assignment,  together  with  the  penalty  pay- 
able on  stamping  the  same,  shall  be  a  debt  due  to  Her  Majesty  from  the 
person  by  whom  such  payment  is  made  (see  Alpe's  Zcnv  of  Stamp  Duties, 
1896,  p.  216).  The  proper  stamp  depends  on  the  purpose  of_  the  assign- 
ment—whether it  is  on  sale,  in  security,  or  contains  a  declaration  of  trust. 
In  these  three  cases  a  difierent  stamp  is  required. 

The  company  is  bound  to  see  not  only  that  the  last  assignment,  ni 
respect  of  which  the  claim  is  made,  is  stamped,  but  that  all  intermediate 
assignments,  forming  the  chain  of  the  assignee's  title,  are  duly  stamped.  Of 
course  if  a  prior  mortgage  of  the  policy  has  been  discharged,  so  that  it  does 
not  form  a  link  in  the  assignee's  title,  it  would  not  be  necessary,  in  a 
question  with  that  assignee,  that  it  should  be  stamped. 

VII.  Settlement  Policies. 
Trust  created  hij  Policy.— K  trust  may  be  declared  in  a  life  policy  by 
making  it  payable  to  A.  as  trustee  for  the  purposes  set  forth.  Such  a 
trust  is  not,  at  common  law,  effectual  against  creditors  unless  the  policy 
is  delivered  to  the  trustee  {Jarvics  Trs.,  1887, 14  E.  411);  but  a  destination 
to  trustees  named  in  the  policy  will  be  given  effect  to  in  a  competition 
with  the  executor  of  the  assured,  even  if  the  policy  is  not  intimated  to 
the  trustees  {Dickies  Trs.,  1892,  29  S.  L.  E.  908).  Special  provision  is 
made  in  regard  to  such  policies  by  the  Married  Women's  Policies  of  Assur- 
ance (Scotland)  Act,  1880  (43  &  44  Vict.  c.  26),  where  the  policy  is  effected 
(1)  by  a  wife  for  her  separate  use,  or  (2)  by  a  husband  for  the  benefit  of 
his  wife  or  children. 

The  Act  provides : — 1.  Married  Woman  may  effect  Policy  of  Assurance 
for  her  Separate  Use. — A  married  woman  may  effect  a  policy  of  assurance, 
on  her  own  life  or  on  the  life  of  her  husband,  for  her  separate  use ;  and  the 
same  and  all  benefit  thereof,  if  expressed  to  be  for  her  separate  use,  shall, 
immediately  on  being  so  eftected,  vest  in  her,  and  shall  be  payable  to  her, 
and  her  heirs,  executors,  and  assignees,  excluding  the  jus  mariti  and  right 
of  administration  of  her  husband,  and  shall  be  assignable  by  her  either 
inter  vivos  or  mortis  causa  without  consent  of  her  husband ;  and  the  con- 
tract in  such  policy  shall  be  as  valid  and  effectual  as  if  made  with  an 
unmarried  woman. 

2.  Policy  of  Assurance  may  he  effected  in  Trust  for  Wife  and  Children. — A 
policy  of  assurance  effected  by  any  married  man  on  his  own  life,  and 
expressed  upon  the  face  of  it  to  be  for  the  benefit  of  his  wife  or  of  his 
children,  or  of  his  wife  and  children,  shall,  together  with  all  benefit 
thereof,  be  deemed  a  trust  for  the  benefit  of  his  wife  for  her  separate  use, 
or  for  the  benefit  of  his  children,  or  for  the  benefit  of  his  wife  and  children ; 
and  such  policy,  immediately  on  its  being  so  effected,  shall  vest  in  him  and 
his  lecral  representatives  in  trust  for  the  purpose  or  purposes  so  expressed, 
or  in  any  trustee  nominated  in  the  policy,  or  appointed  by  separate  writing 
duly  intimated  to  the  assurance  office,  but  in  trust  always  as  aforesaid,  and 
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shall  not  otherwise  be  subject  to  his  control,  or  form  part  of  his  estate,  or 
be  liable  to  the  diligence  of  his  creditors,  or  be  revocable  as  a  donation,  or 
reducible  on  any  ground  of  excess  or  insolvency  ;  and  the  receipt  of  such 
trustee  for  the  sums  secured  by  the  policy,  or  for  the  value  thereof,  in 
whole  or  in  part,  shall  be  a  sutticient  and  effectual  discbarge  to  the  assur- 
ance office :  Provided  always,  that  if  it  shall  be  proved  that  the  policy  Nvas 
effected  and  premiums  thereon  paid  with  intent  to  defraud  creditors,  or  if 
the  person  upon  whose  life  the  policy  is  effected  shall  be  made  bankrupt 
within  two  years  from  the  date  of  such  policy,  it  shall  be  competent  to  the 
creditors  to  claim  repayment  of  the  premiums  so  paid  from  the  trustee  of 
the  policy  out  of  the  proceeds  thereof. 

3.  Apijlication  and  Short  Title  of  Act. — This  Act  shall  apply  only  to 
Scotland,  and  mav  be  cited  as  the  Married  Women's  Policies  of  Assurance 
(Scotland)  Act,  1880. 

Under  sec.  1  a  wife  is  enabled  to  effect  a  policy  without  her 
husband's  consent,  and  to  deal  with  it  as  her  separate  estate  exclusive  of 
the  husband's  y^s  mariti  or  right  of  administration. 

If  the  husliand  pays  the  premiums,  would  the  Act  afford  protection 
against  his  creditors  ?  The  consideration  that  the  Act  was  passed  before 
\.\\Q  jus  mariti  was  abolished,  and  that  the  privilege  conferred  by  the  section 
is  not  confined  to  married  women  holding  separate  estate,  would  seem  to 
point  to  an  affirmative  answer. 

Under  sec.  2  a  policy  effected  for  the  benefit  of  the  wife  or  children 
of  the  assured  is  made  equivalent  to  a  delivered  trust,  and  is  protected 
against  attack  on  the  ground  that  it  is  a  donation  to  the  wife,  or  on  the 
ground  of  insolvency,  except  to  the  limited  extent  provided  in  the  proviso 
of  the  section  (see  Galloway,  18G1,  22  D.  1211,  4  Macq.  267;  Smith, 
1869,  7  M.  863 ;  Thomsons  Trs.,  1879,  6  E.  1227). 

To  whom  Policy  may  he  Issued. — The  Act  extends  to  foreigners  {Schumann, 
1886,  13  K.  678).  It  has  been  held  that  the  words  "any  married  man"  in- 
clude a  widower,  and  that  a  policy  effected  for  the  benefit  of  his  children  by  a 
widower  is  an  effectual  trust  under  the  Act  {Kennedy  s  Trs.,  1895,  23  It. 
146).  A  policy  effected  by  an  unmarried  man  for  the  benefit  of  a  future 
wife  or  children  would  probably  be  held  on  marriage  to  fall  within  the  Act. 
If  a  policy  issued  to  an  unmarried  man  on  his  own  life  is  exchanged  on 
marriage  for  a  policy  under  the  Statute,  it  is  thought  that  it  would  not  be  a 
valid  objection  on  the  part  of  his  creditors  tliat  credit  had  been  given  by 
the  company,  in  effecting  the  new  policy,  for  past  premiums  (cf.  Holt,  1876, 
2  Ch.  D.  266). 

Who  may  he  Ikncfieiaries. — Similarly,  it  would  seem  that  the  benefit  of 
the  Act  may  be  extended  to  a  future  second  wife,  and  the  issue  by  her:  but 
if  the  policy  is  effected  by  a  married  man  "  for  the  benefit  of  his  wife,"  his 
wife  at  the  time  will  be  meant  (see  re  Seyton,  1887,  34  Ch.  D.  511).  To 
include  a  future  wife, such  words  as  "any  surviving  wife"  would  have  to  be 
used. 

The  fact  that  the  destination  in  the  policy  includes  a  destination-over, 
in  the  event  of  the  failure  of  the  wife  and  children  of  the  assured,  does  not 
deprive  the  latter  of  the  benefit  of  the  Statute  {Dickie's  T'rs.,  1892,  29  S.  L. 
R.  908).  On  the  same  princii)le,  it  would  seem  tliat  an  endowment  policy, 
i.e.  a  policy  payable  on  the  death  of  the  assured,  or  on  his  attaining  a 
specified  age,  would,  until  the  assured  reaches  the  age  specified,  be  an 
effectual  trust  under  the  Act  for  his  wife  and  childien. 

Dealings  with  Policy  durl/i;/  its  Currency. — Just  as  in  tlui  case  of 
ordinaiy  policies,  it  may  become  necessary  to  realise  the  fund  created  by 
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policies  under  the  Act  during  their  currency.  The  Act  imposes  no 
obligation  upon  tlie  assured  to  pay  the  premiums  of  insurance,  and 
he  may  become  unable  to  do  so  by  change  of  circumstances.  Should 
reahsation  become  necessary,  three  possible  courses  would  seem  to 
be  available  to  preserve  the  trust  fund.  The  policy  may  either  be 
surrendered  for  casli,  or  for  a  paid-up  policy  of  less  value,  or  money  may  be 
borrowed  on  the  security  of  the  policy  to  meet  the  premiums  still  due.  In 
regard  to  the  first  of  these  courses,  it  has  been  held  that  the  company  is 
entitled  to  grant  a  surrender  for  cash  upon  the  joint  receipt  of  all  the  bene- 
ficiaries, including  the  assured  himself,  who  has  the  reversionary  interest, 
and  of  the  trustee,  who  may  either  lie  the  insured  or  a  trustee  specially 
appointed  in  terms  of  the  Act.  This  was  decided  in  a  case  where  the 
insurance  was  effected  by  a  husband  on  his  own  life,  for  the  benefit  of  his 
wife  as  sole  beneficiary,  and  when  both  the  husband  and  wife  concurred  in 
the  receipt  for  the  surrender  value  {Schumann,  1886,  13  K.  678).  In  tiie 
same  case,  Ld.  Shand  expressed  tlie  opinion  that  the  words  of  the  section, 
"  and  the  receipt  of  such  trustee  for  the  sums  secured  by  the  policy  or  for 
the  value  thereof,  in  whole  or  in  part,  shall  be  a  sufficient  and  effectual  dis- 
charge to  the  insurance  office,"  were  intended,  inter  alia,  to  meet  the  case  of 
a  surrender  before  maturity  of  the  policy  for  cash,  and  that  the  receipt  of 
the  husband  as  trustee  would  have  been  itself  a  sufficient  discharge  without 
the  concurrence  of  the  wife,  provided  the  insurance  office  had  no  notice  of 
a  contemplated  breach  of  trust.  It  may,  however,  be  doubted  whether  the 
Act  contemplated  a  surrender  of  the  policy  for  cash  to  the  assured  himself 
as  trustee,  because  he  occupies  the  position  both  of  a  trustee  and  of  a 
truster  with  a  reversionary  right  in  the  event  of  the  objects  of  the  trust 
becoming  incapable  of  being  carried  out  {Cleaver,  [1892]  1  Q.  B.  147,  154). 
For  these  reasons  it  seems  advisable,  if  it  is  necessary  to  realise  the  fund  for 
the  immediate  use  of  the  beneficiaries,  that  the  company  shoidd  require 
that  an  independent  trustee  should  be  appointed  to  administer  the  trust  in 
accordance  with  the  purposes  expressed  in  the  policy.  Otherwise  the  second 
course  should  be  adopted,  and  the  surrender,  if  made  to  the  insured  him- 
self, should  take  the  form  of  a  surrender  for  a  paid-up  policy,  subject  to  the 
original  trust  {Selmlizc,  1887,  56  L.  J.  Ch.  356). 

As  regards  the  third  method  suggested,  the  rule  has  been  laid  down  in 
England  that  a  trustee  may  advance  the  premiums  of  insurance  and  so 
acquire  a  lien  upon  the  policy,  or  he  may  borrow  money  for  this  ]nirpose 
and  transfer  his  lien  to  the  lender.  The  lender  will  also  acquire  a  lien  if 
he  advances  money  for  this  purpose  at  the  request  of  all  the  beneficiaries 
{re  Leslie,  1883,  23  Ch.D.  552;  Falclce,  188Q,  34:  Ch.  D.  234;  Borthwich, 
1864,  2  JNI.  595).  An  insurance  company  would  therefore  be  entitled,  if 
such  a  course  were  thought  more  advisable  than  surrender,  to  advance  the 
premiums  still  due  on  the  security  of  the  policy  at  the  request  of  the 
trustee.  If  there  is  no  independent  trustee  other  than  the  husband,  the 
safer  course  would  be  to  obtain  the  concurrence  of  all  the  beneficiaries. 

Fraud  on  Creditors. — Under  the  proviso  of  sec.  2  it  has  been  held  that 
if  the  premiums  on  a  policy  on  the  husband's  life  are  paid  by  the  wife,  the 
creditors  of  the  husband  cannot  claim  repayment  of  them  {Holt,  1876,  2  Ch. 
D.  266). 

To  whom  Proceeds  Fayahle. — Payment  of  the  policy  should  only  be  made 
to  the  trustees  duly  appointed,  or,  failing  such  appointment,  to  the  executors 
of  the  assured.  The  trustees  must  be  appointed  with  special  reference  to 
the  policy  ;  a  general  nomination  of  trustees  in  a  settlement  is  not  sufficient. 
The  funds  fall  to  be  administered  by  the  executors  of  the  assured  in  prefer- 
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ence  to  testamentary  trustees  {Kennedy,  1895,  83  S.  L.  E.  89).  In  no  case 
should  the  paynient'be  made  to  tlie  beneticiariL'S  directly,  as  the  trustee,  or 
the  executor  if  there  is  no  trustee,  may  have  claims  ou  the  policy— for 
expenses  or  charges  connected  with  the  trust,  or  may  have  notice  of  assign- 
ments of,  or  charges  on,  the  interests  of  the  l)eneHciaries. 

Division  amonrj  Beneficiaries. — Sec.  '1  provides  that  the  trust  shall  be 
"fur  the  inirposc  or  jnirjjoses  so  exjjrcsscd,"  i.e.  expressed  on  the  face  of  the 
policy.  It  is  therefore  necessary  that  the  purposes  of  the  trust  shall  be 
specifically  set  forth  in  the  policy  itself,  and  not  by  reference  to  any  separate 
deed.  In  order  to  do  this  properly,  the  trust  should  state  the  respective 
rights  of  the  wife  and  children  in  the  fund  provided.  If  the  trust  is 
expressed  to  be  for  the  benefit  of  wife  and  children,  it  has  been  held  in 
England  (after  some  conflict  of  decision,  and  only  by  Courts  of  first  instance) 
that  the  fund  is  to  be  equally  distributed  among  the  wife  and  children,  each 
taking  an  equal  share  (re  Qeyton.,  1887,  34  Ch.  D.  511;  re  Demies'  Policy  Trust, 
[1892]  1  Ch.  90).  The  same  rule  was  stated  by  Ld.  M'Laren  in  the  Outer 
House  in  Jarvies  Trs.  (1887,  14  E.  411).  In  the  Inner  House  Ld.  Pres. 
Inglis  observed  that  the  expression  was  ambiguous,  and  should  not  be  left 
by  itself  as  a  final  expression  of  intention  (14  E.  416). 

A  more  usual  provision  is  to  give  the  wife  a  liferent  of  the  fund,  and  the 
children  equal  shares  in  the  fee  at  her  death.  The  provisions  in  favour  of 
the  children  may  be  declared  not  to  vest  until  majority  or  marriage. 

In  the  event  of  any  of  the  children  dying  before  their  shares  becamp 
payable,  their  children  would,  under  the  usual  condition  si  sine  lilcris 
chcesserit,  be  entitled  to  the  parent's  share  ;  but  grandchildren  could  not  be 
expressly  included  in  the  trust.  A  power  of  apportionment  among  the 
children  might  also  be  reserved  in  favour  of  the  husl)and  or  wife,  but  the 
policy  should  declare  how  the  fund  is  to  be  distributed  failing  the  exercise 
of  the  power.  If  the  purposes  of  the  trust  fail,  the  proceeds  of  the  policy 
become  the  property  of  the  assured  and  his  representatives,  in  virtue  of  the 
assured's  reversionary  right  as  truster  {Cleaver,  [1892]  1  Q.  B.  147,  154). 

VIII.  Life  Eolicies  as  Securities  for  Debt. 

Policies  in  the  Creditors  Name.— Instead  of  taking  an  assignment 
of  a  policy  from  his  debtor,  a  creditor  may  secure  himself  by  taking  out 
a  policy  on  his  debtor's  life  in  his  own  name,  the  debtor  being  bound  to  pay 
the  i)reniiums.  Where  this  is  the  nature  of  the  arrangement,  it  will  be 
presumed  that  the  policy  is  held  by  the  creditor  in  security  merely,  and  he 
will  Ije  bound  to  assign  it  to  the  debtor  on  payment  of  the  debt,  or  to 
account  to  his  representatives  for  the  proceeds  beyond  the  principal,  interest, 
and  premiums  which  may  be  due  to  him  {Lindsay,  1851,  13  D.  718). 

Un  the  other  hand,  a  policy  effected  by  a  creditor  in  his  own  name  upon 
his  debtor's  life  without  any  agreement  that  the  debtor  should  pay  the 
jiremiums,  belongs  absolutely  to  the  creditor  (Stevenson,  1840,  8  D.  872,  880  ; 
nmcc,  1809,  L  E.  5  Ch.  .32).  There  :ipp(!ars  to  be  no  reason  why  the  policy 
itself  should  not  specify  the  limitation  upon  the  right  of  the  person  in 
whose  name  the  policy  is  taken,  if  he  holds  it  merely  in  security. 

The  disadvantage  of  a  security  in  the  form  of  a  policy  upon  the  debtor's 
life  in  the  name  of'the  creditor  is  that,  when  effected,  it  has  no  immediate 
v;ilue,  and  that  the  creditor  has  to  rely  upon  the  debtor's  personal  ol»liga- 
tion  for  the  premiums.  To  obviate  this  it  used  to  be  a  connnon  practice 
fdi'  th(!  borrower  to  grant  an  annuity  on  his  life  to  the  lender  sidlicieiit 
to  jtay  the  interest  on  the  loan  and  the  ])remiunis  of  insurance.  The  form  of 
deed  usually  adopted  was  a  bond  of  redeenuible  annuity,  secured  on  land 
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which  contained  a  provision  that  the  annuity  might  be  redeemed,  due 
notice  being  given,  on  repayment  of  a  sum  equal  to  the  original  advance, 
with  a  proportion  of  the  annuity  up  to  the  date  of  repayment.  In  the 
event  of  this  power  not  being  exercised  by  the  grantor,  repayment  of  the 
principal  was  secured  by  the  policy  of  insurance  on  his  life.  The  bond 
of  annuity,  if  properly  drawn  in  the  grantor's  interest,  contained  a  pro- 
vision that  on  redemption  of  the  annuity  the  policy  should  also  be 
conveyed  to  him.  The  deeds  contained  no  obligation  upon  the  grantor 
of  the  annuity  to  repay  the  advance,  and  in  this  respect  the  transaction 
differed  from  a  loan.  At  the  same  time,  the  tendency  in  Scotland  was 
to  regard  the  grant  as  a  pledge  of  the  annuity  in  security  of  the  interest 
and  premiums  of  insurance,  and  of  the  policy  in  security  of  the  principal 
sum,  and  not  as  a  sale  with  a  power  of  repurchase.  When  this  is  the  true 
effect  of  the  transaction,  it  is  immaterial  whether  the  right  of  redemption  is 
or  is  not  expressly  reserved  in  the  deeds,  or  wdiether  the  policy  is  assigned 
to  the  lender  or  taken  in  his  name.  The  law  presumes  that  in  a  pledge 
the  pledgor  has  a  right  to  redeem,  and  will  imply  such  a  stipulation  if 
not  expressed  {Marquess  of  Qucensbcrry,  1839,  1  1).  1203 ;  Sliand,  1859, 
21  D.  878). 

On  the  other  hand,  the  tendency  in  England  has  been  to  regard  the 
transaction  as  a  sale  of  the  annuity  with  a  power  of  repurchase,  and  to  hold 
that  the  grantor  has  no  right  or  interest,  apart  from  special  stipulation,  in 
a  policy  upon  his  life  obtained  by  the  purchaser  of  the  annuity  in  his 
own  name.  This  was  held,  although  by  the  terms  of  the  deed  of  sale  the 
grantor  agreed  to  pav  the  extra  premiums  required  in  the  event  of  his 
residing  abroad  {Knox,  1870,  5  Ch.  515;  Preston,  1879,  12  Ch.  D.  760, 
769).  There  is,  however,  it  is  thought,  no  difference  in  the  principle 
of  these  decisions ;  they  depend  on  the  view  taken  of  the  effect  of  the 
transactions  ;  and  in  Scotland  as  well  as  in  England  the  grantor  of  the 
annuity  would  be  held  to  have  no  interest  in  a  policy  on  his  life  obtained 
by  the  grantee,  if  the  circumstances  were  such  as  to  show  that  a  sale 
and  not  a  pledge  was  contemplated. 

Altliough  these  forms  of  security  are  now  practically  obsolete, 
the  principles  they  lay  down  are  still  applicable,  and  have  recently 
been  applied  in  a  case  where  the  advance  was  made  upon  a 
jwst-ohit  bond.  Under  this  form  of  security,  in  which  a  reversion 
contingent  on  survivance  is  mortgaged  to  the  lender,  it  is  usual  for 
the  lender  to  insure  his  debtor's  survivance,  so  as  to  provide  an  in- 
demnity against  the  event  of  his  never  becoming  entitled  to  the  reversion. 
Such  a  policy  is  usually  taken  in  the  creditor's  name,  and  the  reversion 
is  burdened  with  payment  of  a  fixed  sum  or  reversionary  charge  calculated 
as  the  equivalent  of  the  capital,  interest,  and  premiums  on  the  insurance. 
If  the  policy  belongs  to  the  debtor,  and  is  merely  pledged  in  security,  he  is, 
on  the  principle  already  explained,  entitled  to  a  reconveyance  if  the  debt  is 
paid  during  the  currency  of  the  policy,  or  his  representatives  at  his  death 
are  entitled  to  the  surplus  of  the  proceeds,  if  any,  after  the  creditor's  claim 
is  satisfied.  But  if  the  creditor  takes  out  the  policy  without  any  arrange- 
ment with  the  debtor,  paying  the  premiums  himself,  he  is  entitled  to 
the  proceeds  of  the  policy  whetlier  the  debt  is  paid  or  not,  and  on  the 
predecease  of  the  debtor  is  not  bound  to  account  for  the  proceeds  to  his 
representatives. 

If  the  transaction  is  properly  a  mortgage,  then  the  right  to  redeem  the 
subject  pledged,  on  payment  of  the  debt,  is,  as  we  have  seen,  an  essential  con- 
dition of  the  contract,  and  will  be  implied  if  not  expressed.     By  an  extension 
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of  the  same  principle,  an  express  provision  in  the  mortgage  deed  by  whicli 
the  debtor  abandons  his  right  to  redeem  the  secnrity,  or  by  which  his  right 
to  redeem  is  limited  in  point  of  time,  will  not  be  given  effect  to.  In  other 
words,  a  contract  of  pledge  implies  the  right  to  redeem  the  pledge  on 
payment  of  the  debt  and  interest,  and  it  is  incompetent  for  parties  to  agree 
(except  under  the  Pawnbroking  Acts)  that  the  right  to  redeem  shall  be 
forfeited  after  a  given  period  {Salt,  [1892]  App.  Ca.  1).  The  same  prin- 
ciple seems  to  be  recognised  in  Scotland  (Morrison's  Diet.,  voce  "  Irritancy  " ; 
Thomson,  1844,  6  D.  1106;  Smith,  1874,  6  R  794). 

The  judgment  against  the  company  in  the  case  of  Salt  went  mainly  on 
the  ground  that  the  deeds  by  wdiich  the  2^ost-ohit  security  was  created, 
provided  that  the  debtor  should  be  liable  for  premiums  of  insurance,  and 
that  the  debt  should  be  deemed  discharged  by  payment  under  the  policy. 
These  conditions  were  held,  by  the  majority  of  the  Court,  to  be  incompatible 
with  the  theory  that  the  policy  was  taken  out  solely  for  behoof  of  the 
creditors,  and  to  point  to  the  conclusion  that  it  was  held  by  them  as 
a  pledge,  and  as  the  property  of  their  debtor.  It  was  pointed  out  that  if 
the  lenders  wished  to  reserve  to  themselves  the  exclusive  interest  in  the 
policy,  they  ought  to  effect  it  without  any  arrangement  with  the  debtor  ; 
neither  taking  him  bound  for  the  premiums,  nor  entitled  to  a  release  from 
the  debt  if  the  policy  becomes  payable. 

If  an  insurance  company  advance  money  to  the  holder  of  a  policy,  they 
have,  apart  from  any  assignment  or  deposit,  a  prospective  right  of  retention 
upon  the  sum  due  under  the  policy,  a  right  which  would  appear  to  be 
available  against  a  claim  by  an  assignee  of  the  policy,  acquiring  a  right 
subse([uently  to  the  advance.  If  during  the  currency  of  the  policy  the 
insured  becomes  bankrupt,  the  company  is  entitled  to  rank  on  his  estate 
as  a  secured  creditor,  in  virtue  of  its  prospective  right  of  retention 
(Borthwicl;  18G4,  2  M.  595). 

IX.  Life  Assurance  Companies. 

It  is  not  proposed  in  this  article  to  deal  with  the  formation,  general 
constitution,  winding  up,  or  amalgamation  of  life  assurance  companies,  but 
to  confine  the  discussion  to  the  relation  between  assurance  companies  or 
societies  and  their  policy-holders.  The  special  Acts  dealing  with  the  sub- 
jects hist  mentioned  are :  The  Life  Assurance  Companies  Act,  1870  (33  &  34 
Vict.  c.  61) ;  The  Life  Assurance  Companies  Act,  1871  (34  &  35  Vict.  c.  58) ; 
and  The  Life  Assurance  Companies  Act,  1872  (35  &  36  Vict.  c.  41),  which 
are  properly  dealt  with  in  connection  with  the  general  statutory  enactments 
in  regard  to  companies  (Ijuckley,  2'he  Companies  Acts,  7th  ed.,  pp.  714 
et  seq.). 

In  relation  to  the  rights  and  liabilities  of  policy-holders,  life  assurance 
companies  propeily  fall  into  three  divisions  :  Proprietary  companies,  con- 
sisting of  shareholders  only ;  companies  ])artly  mutual,  wliose  members 
include  assurance  members  as  well  as  shareliolders ;  and  lastly,  purely 
mutual  societies,  consisting  solely  of  assurance  members. 

Proprietary  Companies. — In  a  proprietary  company  the  policy-liolders  are 
simply  creditors  of  the  company,  l)ut,  in  general,  by  the  terms  of  the  ])olicy, 
their  claim  is  limited  to  the  funds  of  the  com])any.  The  elTect  of  this  ])ro- 
vision  is  to  exclude  personal  liability  on  the  part  of  the  shareholders.  The 
remedy  available  to  the  assured  is  only  against  the  company  as  a  corporate 
l)ody.  Ke  has  a  right  to  insist  that  the  comyjany  should  make  its  funds 
availuljle  by  realising  its  assets  and  by  calling  up  any  contributions  to  the 
funds  which  the  company  is  entitled  by  the  deed  of  constitution  to  require 
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from  its  members,  but  he  has  no  direct  right  to  proceed  against  the  members. 
It  is  thus  immaterial,  in  a  question  with  the  policy-liolders  who  have  accepted 
policies  in  these  terms,  whether  the  company  is  limited  by  shares  or  by 
guarantee,  or  whether  its  constitution  depends  merely  on  a  deed  of  settle- 
ment, and  the  general  liability  of  the  shareholders  is  unlimited  {Ldhhridge, 
1872,  L.  E.  13  Eq.  547 :  Accidental  Death  Ins.  Co.,  1878,  7  Ch.  D.  568 ; 
Great  Britain  Mutual  Soc,  1880,  16  Ch.  D.  246 ;  The  Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  s.  38  (6)). 

The  position  of  policy-holders  is  not  affected  by  their  being  entitled  to 
participate  in  profits.  Such  participation  does  not  imply  that  they  are 
partners,  or  incur  the  responsibility  of  partners  {Ewjlislc  and  Irish  Church 
and  University  Society,  1863,  1  H.  &  M.  85  ;  Cox,  1860,  8  H.  L.  Ca.  268  ; 
Partnership  Act,  1890  (53  &  54  Vict.  c.  39),  s.  2).  The  true  test 
of  partnership  lies  not  in  the  fact  that  the  alleged  partner  is  entitled  to  a 
share  of  prohts,  but  that  he  has  given  a  mandate  or  authority  to  a  particular 
person  or  set  of  persons  to  carry  on  a  business  or  trade  on  his  behalf.  Such 
an  agency  implies  a  right  in  the  partner  to  a  voice  in  the  management  of 
the  business  carried  on,  and  a  claim  to  have  the  profits  accounted  for  to 
him,  and  his  due  share  allotted.  But  a  participating  policy-liolder  has,  as  a 
rule,  no  right  to  any  part  in  the  management  of  the  company's  affairs,  and 
his  rio-ht  to  profits  is  merely  a  right  to  take  such  profits  as  the  directors 
may  assign  to  him.  They  are  in  no  proper  sense  his  agents  in  carrying  on 
the  business  of  insurance  any  more  than  the  directors  of  a  bank  are  agents 
for  the  depositors,  and  he  has  no  right  to  demand  an  accounting  from  the 
company  if  dissatisfied  with  his  share  of  the  profits. 

Companies  Partly  Mutual. — When,  however,  the  holders  of  participating 
policies  agree  to  become  members  by  the  terms  of  their  proposals  and 
policies,  and  are  declared  by  the  constitution  of  the  society  to  be  members, 
there  is  no  room  for  any  presumption  of  law.  They  are  undoubtedly 
partners,  and  under  the  terms  of  sec.  23  of  the  Companies  Act  of  1862 
they  are  liable  to  be  placed  upon  the  list  of  contributories  ( Winstoncs  case, 
1879, 12  Ch.  D.  239).  The  position  of  assurance  members  is,  however,  in  two 
respects  different  from  that  of  shareholders.  In  the  first  place,  an  assurance 
member  may  at  any  time  terminate  his  membership  by  allowing  his  policy  to 
drop  ;  and,  secondly,  he  undertakes  no  liability  to  contribute  to  the  capital  or 
funds  of  the  company,  either  in  the  way  of  calls  or  of  premiums.  The  holder 
of  a  policy  does  not,  in  general,  enter  into  any  contract  to  pay  premiums.  The 
payment  of  premiums  is  merely  a  condition  which  must  be  fulfilled  by  the 
assured  before  he  can  claim  any  benefit  under  the  policy  ;  it  is  not  an 
obligation  which  the  company  can  enforce.  It  therefore  follows  that,  as 
regards  policy-holders  and  amuiitants  who  are  not  members,  and  who  have 
contracted  with  the  company  on  the  footing  that  the  funds  are  alone  to 
be  liable,  assurance  members  incur  no  liability  whatever  {re  The  Kent 
3futual  Assurance  Society,  1871,  Albert  Arbitration,  16  Sol.  J.  65  ;  Lcthhridgc, 
1872,  L.  E.  13  Eq.  547).  In  the  second  place,  assurance  members  in  a 
company  consisting  both  of  shareholders  and  assurance  members  cannot  be 
called  on  to  contribute  to  the  general  debts  of  the  company  along  with  the 
shareholders.  The  assurance  members  are,  as  we  have  seen,  not  bound  to 
contribute  any  of  the  capital,  and  it  follows  that  their  liability,  if  any,  for 
the  debts  of  the  company  is  a  secondary  liability,  and  can  only  emerge 
after  the  shareholders  have  paid  up  the  calls  for  which  they  are  liable 
{Strachan's  case,  1872,  Albert  Arbitration,  16  Sol.  J.  572;  re  Alhion  Life 
Assurance  Society,  1880,  16  Ch.  D.  83).  Thus  the  only  liability  which  can 
attach  to  an  assurance  member  in  a  company  in  which  there  are  also 
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shareholders  is  that  they  may  be  called  oa  as  coutributors,  after  the  share- 
holders are  exhausted,  to  make  good  the  claims  of  outside  creditors  who 
have  not  limited  their  remedy,  by  the  terms  of  their  contract,  to  the  funds 
of  the  society. 

Purchj  Mutual  Societies. — A  mutual  life  society  which  coufines  its 
transactions  within  its  own  body  is  not  a  company  within  the  definition 
of  the  Companies  Act,  1862,  and  a  winding-up  order  would  not  be  com- 
petent under  that  Act ;  but  the  society  could  be  wound  iip  under  the  Life 
Assurance  Companies  Act,  1870,  which  contains  a  definition  of  the  term 
"  company  "  sutliciently  wide  to  include  a  mutual  company  {Great  Britain 
Life  Assuranee  Soeiety,  1882,  16  Ch.  D.  246,  19  Cli.  D.  39,  20  Ch.  D.  351). 

The  Great  Britain  Life  Assurance  Society  consisted  of  assurance  members 
only,  these  being  defined  to  be  persons  who  should  effect  assurances  with 
the  society,  some  of  the  members  holding  participating  and  others  non- 
participating  policies.  Tlie  society  was  establisliecl  by  deed  of  settlement 
in  1844,  but  it  was  not  registered  under  the  Act  of  that  year  or  under  the 
Companies  Act  of  1862.  In  1880  the  society  became  insolvent,  and 
applications  w^re  in  the  first  instance  made  for  a  winding-up  order,  but 
afterwards  for  the  approval  by  the  Court  of  a  scheme  for  the  reduction  of 
the  amount  of  the  contracts  of  the  society,  in  terms  of  sec.  22  of  the 
Life  Assurance  Companies  Act,  1870.  The  latter  course  was  that 
ultimately  adopted,  and  a  scheme  was  sanctioned  under  which  the 
different  clas-;es  of  policy-holders  and  of  annuitants  were  treated  on  the 
same  footing.  The  only  interests  involved  in  the  case  were  those  of 
members,  and  had  the  company  been  w^ound  up,  all  that  could  have  been 
"done  was  to  distribute  the  funds  among  the  members  in  proportion  to  the 
value  of  their  claims  (per  Ld.  J.  James,  16  Ch.  D.  255  ;  see  also  Smith,  1880, 
15  Ch.  D.  247). 

The  right  of  a  member  in  a  mutual  society  is  thus  a  right  to  participate 
in  a  fund,  and  not  a  right  as  creditor  to  have  the  sum  assured  to  him 
made  good  by  the  other  members.  A  mutual  life  society  thus  differs 
essentially  from  a  mutual  marine  society,  where  the  members  undertake  to 
contribute  whatever  may  be  necessary  to  meet  the  loss  sustained  by  any 
one  of  their  number.  A  mutual  marine  society  has  been  held  to  be  a 
company  under  the  Companies  Act,  1862,  while,  as  indicated  above,  a 
mutual  life  society  does  not  fall  within  the  definition  {re  Faclstoiv  Associa- 
tion, 1882,  20  Ch.  D.  137 ;  Great  Britain  I/ife  Assurance  Society,  sujjra). 
Such  a  society  is  not  an  association  for  the  acquisition  of  gain,  and 
accordingly  it  has  been  held  that  in  a  mutual  life  society  no  part  of  the 
premiums  received  from  the  members  is  liable  to  be  charged  witli  income 
tax  as  profits  or  gains  made  by  the  society.  The  surplus  of  the  premiums 
which  are  returned  to  the  members  under  the  name  of  profits  arc  not  made 
in  carrying  on  any  trade  or  business  with  the  public,  but  are  simply  the 
excess  of  the  contributions  made  by  the  members  over  what  is  necessary  to 
secure  the  benefits  payable  out  of  the  common  fund.  On  the  other  hand, 
it  has  been  held,  as  regards  the  obligation  to  pay  income  tax,  that  a  mutual 
society  which  does  business  with  tlie  outside  public  by  issuing  policies  or 
granting  annuities  to  persons  who  are  not  members  is  in  the  same  position 
as  any  other  company  (New  York  Life  Insurance  Covqjany,  1889,  L.  K.  14 
App.  Ca.  381 ;  Last,  1885,  L.  R.  10  App.  Ca.  438). 

From  the  views  expressed  in  the  first  of  these  cases  (per  Ld.  Watsuii, 
p.  393)  it  seems  to  follow  that  tlie  members  of  a  mutual  society  are  lial)le 
to  policy-holders  and  to  anmiitants  wlio  are  not  memliers  to  the  same 
extent  as  the  shareholders  in   a  proprietary  company,  with  this  exception. 
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that  they  do  not  undertake  to  make  any  contribution  in  the  nature  of  calls 
to  the  funds  of  the  society.  This  means  an  exclusion  of  liability  as  regards 
the  large  class  of  creditors  who  hold  policies  giving  them  no  claim  except 
against  the  funds.  Even  as  regards  such  creditors,  however,  it  would 
follow  fi-om  their  position  as  partners,  that  the  claims  of  assurance  members 
upon  their  policies  would  be  postponed,  in  the  distribution  of  the  funds,  to 
the  claims  of  policy-holders  and  annuitants  who  were  not  members. 

Liferent  and  Fee. — The  right  to  enjoy  a  subject  and  its  fruits 
durinf  life  without  wasting  its  substance,  corresponding  to  the  Eoman 
usiifrudus,  is  termed  the  "  liferent,"  the  fuller  right  of  unlimited  property, 
the  "  fee,"  of  a  subject.  The  latter  is  the  proper  and  legitimate  use  of  the 
term  "  fee."  But  the  rights  of  fee  and  liferent  are  commonly  spoken  of  as 
existing  simultaneously  in  difl'erent  persons  over  the  same  property,  the 
"  liferenter "  beino-  the  person  entitled  to  the  use  of  the  subject  and  its 
fruits,  the  "  fiar  "  he  whose  property  is  burdened  with  the  life.  The  light  of 
the  latter  in  this  distinction  is  a  limited  one,  comprising  only  certain  nghts 
over  the  subject  during  the  subsistence  of  the  liferent,  and  the  reversionary 
ri"ht  to  its  complete  enjoyment  after  the  liferent  has  expired. 

°  Liferents  are  usually  distinguished  as  legal  and  conventional.  The  legal 
liferents  are  those  of  Terce  and  Couutesy  (q.v.).  Conventional  liferents  are 
of  two  kinds,  either  newly-created  rights,  which  are  termed  liferents  by  con- 
stitution, or  those  created  by  conveyance  of  land  or  other  heritable  subjects 
to  one  in  fee,  reserving  to  the  granter  the  liferent  use  of  such  subjects — 
these  are  termed  liferents  by  reservation. 

The  essence  of  a  liferent  is  that  the  subjects  should  be  used  salva  rerum 
substantia.  Only  such  subjects  can  therefore  properly  be  liferented  as  are 
not  consumed  by  use,  the  right  of  the  liferenter  extending  to  the  fruits  of 
the  subjects.  Thus  the  proper  subjects  for  a  liferent  are  only  heritable 
suljjects  and  sums  of  money,  the  fruits  of  the  latter  being  the  interest  on 
the  capital  sum.  A  liferent,  however,  is  admitted  over  certain  other  move- 
able subjects,  especially  when  given  as  a  supplement  to  the  heritable  subject 
on  which  they  are  used,  such  as  furniture  in  a  house  or  the  implements  and 
stabling  of  a  farm  (see  infra). 

Constitution  of  Liferent. — A  liferent  by  reservation  is  made  by  a  convey- 
ance by  one  in  whom  the  fee  is  under  reservation  of  his  liferent.  If  the 
conveyance  is  by  one  who  is  infeft,  the  liferent  depends  upon  the  granter's 
original  infeftment,  and  remains  a  real  right,  the  conveyance  of  the  fee  being 
a  Imiitation  upon  it.  If  the  conveyance  is  by  one  who  has  merely  a  personal 
ricrht,  he  must  make  that  right  a  real  one  in  order  to  enjoy  the  privileges 
which  are  given  to  a  liferenter  by  reservation.  For  this  right  is  looked 
upon  as  more  nearly  akin  to  one  of  fee  than  that  of  the  simple  liferenter,  and 
certain  rio'hts  over  the  subject  are  allowed  to  the  reserved  liferenter  which 
are  not  open  to  the  latter.  A  liferent  by  constitution  is  made  by  a  convey- 
ance, whether  in  a  marriage  settlement,  disposition,  or  other  deed,  of  an 
estate  to  one  in  liferent  and  to  another  in  fee,  or  to  several  in  conjunct  fee 
and  liferent.  It  requires  infeftment  of  the  liferenter  to  make  this  right  a 
real  one  {Hecniie,  1864,  2  M.  74G,  36  Jur.  338).  The  liferent  right  of  a 
conjunct  fiar,  tliough  a  right  by  constitution,  is  considered  to  be  more  of  the 
nature  of  a  fee  than  that  of  the  ordinary  liferent.  The  conjunct  fiar  is 
accordino-ly  allowed  the  fuller  rights  of  a  liferenter  by  reservation  (Ersk.  ii. 
9.  41,  42"^;  Stair,  ii.  6.  11 ;  Bell,  Frin.  1040,  1041). 

The  creation  of  successive  liferents  over  the  same  property  has  been 
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made  illegal  in  respect  of  heritable  estate  by  the  terms  of  the  raitherfunl 
Act,  11  &  12  Vict.  c.  36,  s.  48,  and  in  respect  of  moveables  by  those  of  the 
Entail  Amendment  Act,  1868  (31  &  32  Vict.  c.  84,  s,  17).  The  former  pro- 
vides that  after  14  August  1848,  "it  shall  be  competent  to  grant  an  estate 
in  Scotland  limited  to  a  liferent  interest  in  favour  only  of  a  person  in  life 
at  the  date  of  such  grant ;  and  where  any  land  or  estate  in  Scotland  shall, 
by  virtue  of  any  deed  dated  on  or  after  1  August  1848,  be  held  in  liferent  by 
a  party  of  full  age  born  after  the  date  of  such  deed,  such  party  shall  not  be 
in  any  way  affected  by  any  prohibitions,  conditions,  restrictions,  or  limita- 
tions which  may  be  contained  in  such  deeds,  or  by  which  the  same  or  the 
interest  of  such  party  under  them  may  be  qualified,  and  such  party  sliall  be 
taken  to  be  the  fee-simple  proprietor  of  such  estate."  The  Phitail  Amend- 
ment Act  (su2))'a)  has  extended  to  moveable  estate  practically  the  same 
provisions  as  the  above.  "  It  shall  be  competent  to  constitute  or  reserve, 
by  means  of  a  trust  or  otherwise,  a  liferent  interest  in  moveable  and  personal 
estate  in  Scotland  only  in  favour  of  a  person  alive  and  of  full  age  at  the 
date  of  the  deed  constituting  or  reserving  such  liferent,  and  where  any 
moveable  or  personal  estate  in  Scotland  shall,  by  virtue  of  any  deed  dated 
after  the  passing  of  this  Act  ...  be  held  by  a  party  of  full  age  born  after 
the  date  of  such  deed,  such  moveable  or  personal  estate  shall  belong  abso- 
lutely to  such  party."  The  date  of  a  testamentary  or  mortis  causa  deed  is 
taken  for  the  purposes  of  the  Act  as  at  the  death  of  the  granter,  and  the 
dissolution  of  the  marriage  as  that  of  a  marriage  settlement  (ib.  s.  17).  (See 
Bell,  Pri7i.  1037-1041,  1707,  1951.) 

I.    PtIGHTS   OF   THE   LiFERENTEK. 

The  general  rule  is  'that  the  liferenter  has  possession  of  the  subject 
liferented,  and  takes  all  its  fruits,  natural,  civil,  and  industrial,  under  the 
limitation  that  the  substance  of  the  property  shall  not  be  consumed.  He  is 
entitled  to  take  advantage  of  any  increase  in  value  which  the  property  may 
have  acquired  between  the  date  of  the  vesting  of  the  right  and  the  date  of 
his  possession  (Campbell,  1666,  Mor.  8241 ;  Mitchell,  1733,  Mor.  8275;  Malcolm, 
1823, 2  S.  514  (453)),  and,  conversely,  must  suffer  for  any  decrease  in  its  value. 

An  exception  to  this  rule  has  been  made  where,  before  the  commencement 
of  a  liferent,  a  third  party  purchasing  the  estate  so  burdened  has  bond  fide 
enhanced  its  value  for  his  own  benefit.  In  such  a  case  the  liferenter  may 
either  take  the  annual  value  of  the  estate  as  it  stood  before  the  melioration, 
or  possess  the  whole  subject  "  subject  to  the  annual  interest  of  the  meliora- 
tion" {Laird,  1807,  Mor.  "Liferenter,"  No.  7;  Racket,  1672,  Mor.  13412. 
See  Bell,  Prin.  1042  ;  Rankine  on  Landowncrship,  3rd  ed.,  pp.  634-685). 

AVith  regard  to  what  are  the  proper  fruits  of  heritable  subjects,  several 
questions  have  arisen  between  fiar  and  liferenter.  The  most  important  of 
these  are  in  regard  to  (1)  timber;  (2)  minerals;  (3)  rights  of  superiority. 

1.  Timber. — (Irowing  trees  are  considered  partes  soli,  and  as  such  are  not 
available  to  the  liferenter.  He  may  not  cut  ripe  timber  even  where  it  has 
been  planted  by  himself  {Manswcll,  1683,  Mor.  2253,  4  B.  S.  138;  E.  of 
Dunfermline,  1683,  Mor.  8244  ;  Gray,  1789,  Mor.  8250).  But  exception  has 
been  made  to  this  rule  in  the  case  of  coppice  wood,  which  is  cut  at  regular 
intervals  and  allowed  to  grtnv  again  from  the  root.  At  one  time  this 
exception  was  only  considered  to  extend,  in  the  case  of  lit'erenters  by  con- 
stitution, to  wood  laid  out  in  "  haggs  "  or  divisions  for  cutting,  one  division 
being  cut  annually,  but  tlie  law  is  now  settled  tliat  the  liferenter  may 
cut  coppice  wood  which  arrives  at  maturity  during  his  liferent :  he  may 
not,  however,  anticipate  the  period  of  cutting  (X'/c/tiWi,  1823,  2  S.  152; 
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Tait,  1825,  4  S.  247 ;  Macalistcr,  1851,  13  D.  1239).  Grown  timber  is  only 
available  to  the  liferenter  for  the  purposes  of  up-keep  of  the  estate  and 
repair  of  buildings,  notice  being  given  to  the  fiar  before  cutting  {Stanfidcl, 
1680,  Mor.  8244;  E.  of  Dimfcrnilinc,  Dickson,  Macalistcr,  supra),  unless 
there  be  a  special  provision  to  the  contrary  in  the  liferenter's  right  {Dugwall, 
1833, 12  S.  216).  Ordinary  windfalls  go  to  the  liferenter,  but  extraordinary 
windfalls  are  treated  as  grown  timber.  With  these  exceptions,  the  fiar 
has  the  property  and  administration  of  the  timber.  He  will  not,  how- 
ever, be  entitled  to  cut  down  timber  so  as  to  impair  the  amenity,  shelter,  or 
comfort  of  the  liferenter's  dwelling  {Dickson,  supra ;  Tait,  1825,  4  S.  247). 
Thinning  of  the  woods  is  included  in  such  administration,  and  the  proceeds 
belong  to  the  fiar,  but  the  liferenter  is  entitled  to  timeous  notice  of  operations 
on  the  woods,  in  order  that  he  may  protect  his  rights  {Duchess  of  Hamilton, 
1723,  Eob.  443  ;  Tait,  siq^ra.  See  Eisk.  ii.  9.  58  ;  Bell,  Prin.  1046  ;  Eankine, 
supra,  636 ;  Eankine  on  Leases,  2nd  ed.,  78). 

2.  Minerals. — Much  more  are  minerals,  such  as  coal,  lime,  etc.,  partes 
soli,  and  generally  a  liferenter  by  constitution  is  entitled  to  the  use  of  no 
more  than  is  required  for  his  actual  enjoyment  of  the  property  {Lamington, 
1682,  Mor.  8240;  Preston,  1677,  Mor.  8242;  Swinton,  1  Feb.  1814,  F.  C. ; 
Dickson,  1823,  2  S.  152).  A  liferenter  by  reservation,  or  conjunct  fiar, 
wdiere  minerals  have  been  worked  before  the  commencement  of  the  liferent, 
has  been  found  entitled  to  the  profits  of  such  working  {Eiston,  1831,  9  S. 
716).  Exceptions  to  the  above  rule  have  been  made  where  in  the  deed 
constituting  the  liferent  the  testator  has  been  considered  to  express  an 
intention  of  conferring  a  wider  right.  A  bequest  of  "  all "  the  testator's 
lands  and  heritages  in  a  mortis  causa  general  disposition  and  conveyance  to 
one  in  liferent  and  another  in  fee,  has  been  held  to  entitle  the  liferenter  to  the 
proceeds  of  a  999  years'  mineral  lease  ( Waclclell,  21  Jan.  1812,  F.  C).  A  con- 
veyance of  the  liferent  of  the  universitas  of  an  estate  has  Ijeen  held  to  carry  to 
the  liferenter  the  income  derived  from  a  clayfield  {Guild,  1872, 10  M.  911),  and 
the  rents  of  a  coalfield  similarly  conveyed,  and  where  there  was  no  immediate 
danger  of  exhaustion,  have  been  treated  in  like  manner  ( Warcllaw,  1875,  2  E. 
368).  But  where  a  proprietor  conveyed  the  universitas  of  an  estate,  including 
mineral  leases  which  had  only  five  years  to  run,  to  trustees,  with  a  direction 
to  pay  the  free  annual  income  of  the  residue  of  his  estate  to  his  widow,  and 
to  invest  the  residue  for  certain  purposes,  it  was  held  that  the  profits  of  the 
mineral  leases  were  not  annual  income,  but  only  part  of  the  residue,  the 
interest  on  which  was  to  be  paid  to  the  widow  {Fcrgusson,  1877,  4  E.  532). 
Somewhat  similar  circumstances  were  considered  in  a  recent  case,  where  a 
majority  of  judges  held  that  the  intention  was  to  treat  proceeds  of  mineral 
workings  as  annual  income  {Strain,  1893,  20  E.  1025).  A  widow  to  whom 
was  conveyed  in  liferent  "  the  whole  annual  produce  and  rents  of  the  residue 
and  remainder "  of  her  husband's  estates,  "  heritable  and  moveable,"  was 
found  to  have  no  title  to  the  profits  of  workings  opened  after  her  husband's 
death  {Camphcll,  1882,  9  E.  725 ;  affd.  10  E.  H.  L.  65,  8  App.  Ca.  641).  A 
bequest  by  the  husband  of  the  "  free  annual  proceeds  of  my  estate  and  the 
minerals  therein  "  to  the  wife  in  liferent,  was  held  to  give  the  widow  right 
to  carry  on  workings  abandoned  as  unprofitable  during  the  testator's  life 
{Baillies  Trs.,  1891,  19  E.  220.  See  Ersk.  ii.  9.  57;  Bell,  Prin.  1042; 
Eankine,  638). 

3.  Rights  of  Superiority  and  Title  Deeds. — Where  the  liferent  is  one  of 
the  superiority  or  dominium  directum  of  an  estate,  the  liferenter,  whether 
by  constitution  or  by  reservation,  has  a  right  to  the  feu-duties  and  ground- 
annuals  as  the  civil  fruits  of  the  subject.  As  regards  the  entry  of  heirs  and 
singular  successors,  and  the  right  to  casualties,  the  following  differences 
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exist :  The  liferenter  by  reservation,  or  conjunct  fiar,  has  the  right  to  enter 
heirs  and  singular  successors  {Clarlc,  1596,  Mor.  8251 ;  Crawfordjuhn,  IGU, 
Mor.  8252).  This  right  has  been  confined  by  37  &  38  Vict.  c.  94,  s.  4  (1), 
to  the  privilege  of  granting  charters  of  novodamus,  writs  of  clare  constat  and 
writs  of  acknowledgment"  But  the  more  important  right  to  the  casualties 
of  superiority  or  to  a  r/mssnm  under  a  contract  of  ground-annual  still 
remains  to  liferenters  by  reservation  and  conjunct  fiars.  In  the  case  of 
superiority  estates  held  by  liferenters  by  constitution,  these  rights  go  to  the 
fiar  {Eunng,  1872,  10  M.  678).  A  liferenter  by  reservation  or  conjunct  fiar 
has  a  right  to  the  custody  of  the  title  deeds,  a  right  which  the  liferenter  by 
reservation  has  not,  under  the  ol)ligation  of  making  them  forthcoming  to 
the  other  party  when  necessary  {Dickson,  1823,  2  S.  152  ;  Wallace,  1831, 
10  S.  164.  See  Ersk.  ii.  9.  42  ;  Bankt.  ii.  6.  6  ;  Bell,  Prin.  1040,  1048  ; 
Eankine,  p.  635). 

As  the  liferenter's  right  is  limited  to  the  term  of  his  own  life,  he  cannot 
grant  a  lease  valid  beyond  that  period,  unless  with  the  consent  of  the  fiar, 
or  where  special  powers  in  this  respect  are  given  (Ersk.  ii.  9.  57  ;  Bell,  Prin. 
1057  ;  Frascr,  1794,  Mor.  8256).  A  liferenter  of  superiority  by  reservation 
cannot  grant  a  feu  to  be  valid  beyond  the  term  of  the  liferent ;  and  the 
concurrence  of  the  fiar  will  not  give  validity  to  such  a  feu-right  unless  the 
fiar  is  infeft,  except  in  so  far  as  the  fiar  and  his  heirs  are  barred  personali 
exceptionc  {Ecdfcrn,  7  INIar.  1816,  F.  C). 

II.  Liabilities  of  Lifeeenter. 

(1)  For  Taxes,  Burdens,  etc. — "Liferenters  as  they  are  entitled  to  the 
profits,  so  must  they  bear  the  burdens  attending  the  subject  liferented" 
(Ersk.  iii.  9.  6),  such  as  public  taxes,  feu-duties,  minister's  stipend,  etc., 
annually  due  from  the  lands  {Sanford,  1686,  Mor.  13070  ;  Lady  Ehh-shecls, 
1688,  t&. ;  Lumsden,  1704,  Mor.  13072),  unless  these  are  specially  excepted  by 
the  terms  of  the  grant  {Lady  Elsh-sheels,  supra).  The  expense  of  rebuilding 
a  manse,  or  repairing  a  manse  and  parish  church,  has  been  held  to  be  a  burden 
on  the  fiar  and  not  on  the  liferenter,  as  these  are  not  of  the  nature  of  annual 
expenditure,  but  rather  burdens  on  the  capital  of  the  estate  {Minister  of 
Noreham,  1679,  Mor.  8499 ;  Lady  Anstruther,  1823,  2  S.  306).  These  rules 
are  subject  to  exception  where  there  is  a  different  intention  expressed  by 
the  term;?  of  the  deed  constituting  the  liferent  (see  Clarl;  1871,  9  M.  435; 
Podyers,  1875,  2  E.  294;  Xinloch,  1880,  7  R.  596). 

The  liferenter  is  not  liable  for  the  debts  of  the  disponer,  these  being 
properly  a  burden  on  the  fee,  where  the  fee  is  sufficient  to  discharge  them 
{Stewart,  1792,  Bell's  Oct.  Cas.  220,  per  Ld.  Braefield).  He  is  liable  for  the 
interest  on  heritable  debts  due  from  the  lands  during  the  term  of  his 
liferent  {Lady  Forbes,  1865,  2  Bat.  84).  But  if  the  liferenter  is  expressly 
burdened  with  debts,  he  will  be  liable  to  the  extent  that  he  is  lucratns 
under  the  deed  {Waddell,  1818,  6  Dow,  279,  6  Pat.  374). 

(2)  For  Ui^-keeiJ,  etc.— The  liferenter  is  bound  to  keep  the  subjects  pos- 
sessed in  proper  repair  {Cunninyham,  1733,  Mor.  8275  ;  Porlkwiel;  1696,  Mor. 
8245),  and  for  this  purpose  he  is  entitled  to  use  minerals,  as  lime,  etc.,  or 
timber  on  the  estate.  He  will  only  be  answerable  for  deterioration  arising 
from  his  own  neglect.  In  proving  neglect  by  the  liferenter  the  condition 
of  the  subjects  at  the  beginning  of  the  liferent  must  be  ascertained,  not  that 
during  the  prescriptive  period  (see  Cunninyham,  supra).  Should  the  sub- 
jects be  destroyed  in  whole  or  in  part  by  vis  major,  such  as  fire  or  flood, 
neither  liferenter  nor  fiar  is  bound  to  replace  or  repair  then).  l)ut  it  would 
appear  that  either  is  entitled  to  do  so,  with  a  claim  of  relief  against  the 
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otlier  according  to  their  respective  interests.  If  the  liferenter  rebuikl  or 
repair,  he  will  be  entitled  to  compensation  from  the  fiar  taking  the  benefit 
to  the'extent  that  the  latter  is  lueratHs,  or  the  fee  may  be  burdened  with 
tlie  principal  sum,  but  not  with  the  interest,  during  the  liferent  {Haliday, 
1706,  Mor.  13419;  Scot,  1755,  Mor.  8278;  cf.  Nelson,  1874,  1  E.  1093, 
per  Ld.  Pres.  Inglis,  at  p.  1099).  Should  the  fiar  rebuild  or  repair,  he  has 
the  riglit  to  charge  the  interest  on  the  cost  against  the  liferenter  who  takes 
the  be'iietit  (Belb'^Prm.  lOGO ;  Eankine,  m2ira,  pp.  650,  651). 

A  liferenter's  improvements  are  presumed  to  be  made  for  his  own  benefit. 
But  this  presumption  may  be  rebutted  by  circumstances  {Morrisons,  1886, 

13  E.  1156). 

The  remedy  available  to  the  fiar  for  enforcing  the  observance  of  these 
rules  by  the  liferenter  is  a  demand  for  caution  eautio  iisufruduaria.  Pro- 
visions'for  enforcing  such  caution  were  inserted  in  the  Acts  of  1491,  c.  25  ; 
1535,  c.  15 ;  and  15^49,  c.  226,  but  by  modern  decisions  caution  will  not  be 
required  unless  on  reasonable  cause  shown  that  there  is  danger  of  the  life- 
renter  wasting  or  neglecting  the  subjects  (Fuihton,  1803,  Hume,  293).  Should 
the  subjects  liferented  suffer  damage,  the  fiar  for  the  time  is  not  entitled  to 
recompense,  as  such  damage  is  due  to  the  holder  of  the  fee  at  the  termination 
of  the  liferent. 

The  Act  of  1491  above  cited  dealt  in  the  main  with  ward-holding,  and  a 
provision  requiring  caution  of  conjunct  fiars  and  liferenters  was  inserted.^ 
A  further  provision  of  the  same  Act,  that  an  heir  with  no  other  means  of 
sustenance  must  be  allowed  aliment  out  of  the  estate,  was  extended  by  a 
series  of  decisions  to  the  case  of  fiar  and  liferenter  (Mor.  suh  voce  "  Aliment," 
381-409  ;  Macfarlane,  1825,  4  S.  158).  But  the  doctrine  has  been  dis- 
credited by  Sir  Geo.  Mackenzie  in  observations  on  the  Statute  (obs.^101), 
and  the  opinions  of  the  House  of  Lords  in  the  case  of  3TauIc  (1825,  1  W.  &  S. 
266),  and  is  probably  no  longer  sound  law  {Macfarlane,  1825,  4  S.  158.  See 
Ersk.  ii.  9.  59,  60  ;  Bell,  Prin.  1062-4 ;  Eankine,  649-653). 

III.  Termination  of  Liferent,  and  Questions  arising  at  Termination. 

As  a  hferent  is  entirely  personal  to  the  liferenter,  it  follows  that  the 

right  itself  cannot  be  transferred  to  another.     That  is  to  say,  that  though 

the  liferent  may  be  assigned,  this  is  in  fact  only  an  assignation  to  the  rents 

of  the  subjects  liferented  during  the  life  of  the  liferenter.     A  liferent  can 

only  end  (i)  by  the  death  of  the  liferenter,  (2)  by  consolidation  of  the  estates  of 

fee  and  liferent,  or  (3)  by  renvmciation  by  the  liferenter  (see  Bell,  Prin.  1066, 

and  cases  there  ;  see  also  Anandak,  1847,  9  D.  1261  ;  i/«r^m,  1861,  23  D. 

705).      Questions  have  arisen  as  to  the  relative  rights  of  the  liferenters, 

executors,  and  of  the  fiar  to  the  fruits  of  the  subjects  at  the  termination  of 

the  liferent.     The  main  rule  of  decision  has  been  stated  thus :  that  that 

part  of  the  rents  to  which  liferenter  had  proper  right  before  his  death  falls 

to  his  executors  ;  the  residue,  as  never  having  been  in  bonis  of  the  deceased, 

must  be  accounted  part  of  the  lands,  and  so  devolves  upon  the  fiar  (Ersk.  ii. 

9.  64).     Thus  if  the  natural  spontaneous  fruits  of  the  soil,  such  as  natural 

grass  or  woods,  where  the  latter  are  under  the  liferenter's  control  (see  su2rra), 

r<-o  to  the  liferenter  as  far  as  they  have  been  separated  from  the  soil  and 

passed  in  honis  to  him  at  the  date  of  his  death.     Should  his  representatives 

continue  to  acquire  such  fruits,  they  will  be  liable  to  a  claim  from  the  fiar. 

Industrial    fruits   of   the  soil,  such  as  grain  crops,  etc.,  follow  the    rule 

messes  sementcm  sequiter,  and  such  fruits,  even  though  not  separated,  will 

remain  the  property  of  the  fiar,  his  representatives  being  allowed  to  win 

them  without  liability  to  the  fiar  for  rent  (Ersk.  ii.  9.  65  ;  Guthrie,  1671, 
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Mor.  15891  :  Cockhuni,  1748,  Mor.  15911  :  Elch.  "  Liferenter,"  5;  Twccdalc, 
19  Nov.  1816,  F.  C). 

The  right  to  all  other  civil  and  industrial  fruits  may  now  be  said  to  vest 
dc  die  in  dian.  At  common  law  a  ditterence  exists  between  the  fruits  of 
mines,  fishings,  saltworks,  and  the  like,  whose  profits  are  the  result  of  daily 
labour,  and  the  rents  derived  from  lands,  mills,  and  houses.  The  former, 
with  the  rents  of  premises  let  for  industrial  enterprise,  have  always  been 
held  to  vest  de  die  in  diem.  As  to  the  former,  by  the  connnon  law  the 
liferenter  is  only  entitled  to  the  rents  legally  due  at  the  terms  which  he  has 
survived.  Thus  if  he  survive  the  term  of  Whitsunday,  his  executors  are 
entitled  to  the  rents  for  the  first  half-year  from  Martinmas  to  Whitsunday 
legally  due  at  that  term,  Init  he  acquires  no  right  for  the  rents  for  the 
second  half-year  unless  he  survives  the  term  of  Martinmas,  when  they 
fall  due.  No  exception  is  made  to  this  rule  where  the  rents  are  con- 
ventionally postponed,  the  rights  to  these  vesting  at  the  legal  terms,  _biit 
"  forehand  "  rents  are  held  to  vest  at  the  conventional  terms  (Ersk.  ii.  9. 
64-66;  Bell,  rrin.  1047;  Ersk.  snj^ra,  643,  and  cases  there  cited). 
This  rule  of  the  common  law  has  been  substantially  altered  by  the  pro- 
visions of  the  Apportionment  Acts  (q.r.)  The  first  Act,  4  &  5  Will.  iv. 
c.  22,  passed  in  the  year  1834,  was  an  English  Act  and  its  phraseology 
entirely  English ;  its  provisions  were  held  applicable  to  Scotland.  It 
gave  to  the  executors  of  persons  having  a  limited  interest  in  reserved 
rents  or  rent  charges  the  right  to  such  rents  up  to  the  date  of  the  prede- 
cessor's death.  Tliis  provision  only  extended  to  rents  payable  "  under  any 
instrument  in  writing  that  shall  be  executed  "  after  its  date  (s.  2). 

The  wider  Act  of  1870,  33  &  34  Vict.  c.  35,  has  practically  superseded 
the  common-law  rule  and  the  above-mentioned  Statute.  Its  main  provi- 
sions, as  far  as  touching  the  subject  in  hand,  are  as  follows :  It  provides  that 
after  the  passing  of  the  Act,  all"  rents  (including  all  periodical  payments  or 
renderings  in  lieu  of  or  of  the  nature  of  rent),  annuities,  dividends,  and  other 
periodictii  payments  in  the  nature  of  income,  whether  reserved  or  made  pay- 
able under  an  instrument  or  otherwise,  shall,  like  the  interest  on  money 
lent,  be  considered  as  accruing  from  day  to  day,  and  be  apportionable  in 
time  accordingly  (s.  2).  Such  apportioned  part  is  payable  or  recoverable  at 
the  date  when  the  entire  payment  of  which  it  is  a  portion  became  due  or 
payable,  or  would  have  done  so  but  for  the  determination  of  the  interest 
(s.  3).  And  the  person  entitled  to  the  apportioned  part  under  this  section  is 
to  have  the  same  rights  and  remedies  for  its  recovery  as  he  would  liavo  liad 
for  the  recovery  of  the  whole  wlien  payable,  if  entitled  thereto  (ib.).  In  the 
case  of  rents  reserved  out  of  or  charged  on  lands  or  hereditaments  of  any 
tenure,  these  remedies  are  available  not  against  those  primarily  liable  to 
pay  such  rents,  but  against  the  heir  or  other  person  who,  but  for  the 
apportionment,  would  have  l)een  entitled  to  draw  the  "  entire  conthunng 
rent."  Sucli  heir  or  other  person  being  entitled  to  draw  the  rents  in  the 
first  instance.  Sec.  7  excludes  cases  where  it  is  exi^ressly  stipulated  tliat 
on  apportionment  shall  take  place  (33  &  34  Vict.  c.  35). 

It  will  be  seen  tliat  the  eliect  of  this  Statute  is  to  alter  tin;  law  fiitiit'Iy 
as  regards  tlie  "  broken  term."  Jt  gives  the  liferenter  riglit  to  a  i-art  d'  Ibc 
rents  of  tliat  term  corresponding  to  the  jddpovlion  of  it  wliicb  In-  lias  sur- 
vived. The  coniiiioi)  law  ri'iuains  uiiclianged  as  regards  tlie  rents  (hie  at  the 
full  terms  surviv(;d. 

Liferent  ill  Murrahles.—'nn:  \>rn\H'V  moveable  subjects  for  a  litVrent  are 
sums  of  money,  where  the  fruits  enjoyed  by  the  liferenter  arc  the  interests 
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on  capital  sums.  The  life  renter  has,  further,  a  certain  power  of  dealing  with 
the  capital  itself,  to  upUft  and  reinvest,  on  due  security  being  given  to  the 
fiar  (Kinross,  1661,  Mor.  8262,  2  El.  141 ;  Salton,  1697,  4  Bro.  Supp.  377 ; 
Fleming,  1661,  Mor.  8256  ;  Jordan,  1680,  Mor.  8264  ;  Malcolm,  1731,  Mor. 
8266).  'certain  questions  have  arisen  as  to  the  lifereuter's  rights  to  extra- 
ordinary payments,  such  as  a  bonus ;  and  a  limited  fiar  has  been  held 
entitled  to  receive  such  payment,  a  liferenter  only  entitled  to  the  interest 
upon  the  sum  during  life  (see  Eollo,  1  Dec.  1801,  F.  C. ;  Mor.  "Liferenter," 
App.  1 ;  rev.  1803,  4l\it.  521 ;  Cvmnumj,  26  Feb.  1824,  2  S.  743  ;  see  sub 
voce  "  Bonus  ").  A  liferenter  whose  name  appeared  on  the  register  of  a  joint- 
stock  company  along  with  that  of  the  fiar,  was  held  to  be  a  member  of  the  com- 
pany,and  as  such  liable  in  soliclum  for  calls  (  Wishart  &  Dalzicl,  1879,  6  E.  823). 

The  right  to  a  proportion  of  dividends,  etc.,  at  the  termination  of  a  hfe 
interest  is^iow  secured  by  the  Apportionment  Acts  (see  supra). 

In  a  liferent  of  furniture  the  liferenter  is  not  responsible  for_  deteriora- 
tion by  ordinary  tear  and  wear,  and  will  not  have  to  replace  articles  which 
are  worn  out  (see  siib  voce  Furniture). 

In  the  case  of  the  implements  and  stocking  of  a  farm  given  in  liferent, 
the  liferentrix  w\as  held  bound  to  leave  at  the  end  of  her  occupation  imple- 
ments, etc.,  of  substantially  same  description,  value,  and  extent  as  at  its 
commencement  {Rodger,  1867,  5  M.  1078,  1081). 

A  general  clause  in  a  marriage  settlement  conveying  acquirenda  to 
trustees  will  not  include  a  liferent  interest  in  moveables  {Boyd,  1871,  4  E. 
1084;  Young,  1885,  12  E.  960;  Neilson,  1897,  24  S.  L.  E.  865). 

[See  generally,  Ersk.  Inst.  ii.  9.  40-68  ;  Stair,  ii.  tit.  3,  s.  74  ;  tit.  6  ;  iii.  tit. 
1.  16  ;  Bell,  Com.  152  ;  Bankt.  i.  657  ;  Bell,  Prin.  1037-1070, 1951 ;  Eankhie 
on  Zandowncrship,  3rd  ed.,  629-654;  Eankine  on  Leases,  2nd  ed.,  76-79; 
Bell  on  Leases,  i.  186 ;  Hunter  on  Landlord  and  Tenant,  i^  124-129  ; 
Craigie,  Manual  of  Conveyancing,  Moveable  Flights,  2nd  ed.,  p.  435.] 

In  considering  grants  of  liferent  and  fee  in  testamentary  deeds,  marriage 
contracts,  etc.,  a  long  series  of  decided  cases  have  laid  down  certain  rules 
of  interpretation,  according  to  the  relationship  of  the  grantee's  inter  se 
or  to  the  granters  of  such  deeds. 

I.  In  Destinations  to  Strangers. 
The  bequest  of  an  estate  simply,  in  the  absence  of  any  limiting  words, 
will  give  a  right  of  fee.  Where  the  conveyance  is  to  two  or  more,  "  jointly," 
or  in  "  conjunct  fee,"  gives  each  a  jj?-o  indiviso  share,  the  property  not 
suffering  division.  A  destination  in  conjunct  fee  and  liferent  to  A.  and  B., 
or  to  A.  and  B.  and  their  heirs,  gives  each  a  2»'o  indiviso  right  to  the  fee  of 
his  share,  transmitting  such  right  to  his  heirs,  but  the  survivor  will  enjoy 
the  liferent  of  the  predeceaser's  share.  If  the  destination  is  to  parties 
jointly  and  to  the  survivor,  or  to  the  survivor  and  his  heirs,  then  the  fee  of 
the  whole  on  the  death  of  the  one  passes  to  the  survivor :  the  expression 
"  to  A.  and  B.  and  the  survivor  and  their  heirs  "  has  been  held  to  have  the 
same  effect,  "  tlieir  heirs  "  in  such  a  destination  being  equivalent  to  "  the  heirs 
of  the  survivor  "  {Bissct,  Mor. "  Deathbed,"  App.  2).  Where  parties  are  given 
a  joint  liferent  and  the  fee  destined  to  one  and  his  heirs,  the  latter  has  the 
fee  burdened  witli  the  other's  pvo  indiviso  right  to  the  liferent  of  one-half. 
A  conditional  right  to  the  fee  may  be  given  by  a  destination  such  as  to  "  A. 
and  B.  in  conjunct  fee  and  liferent,  and  to  B.,  should  lie  survi\e,  in  fee." 
Here  B.,  on  survival,  will  become  fiar  of  the  whole.  Should  he  not  survi^•e, 
the  destination  will  be  treated  without  regard  to  the  latter  clause  in  the 
destination,  according  to  the  rules  above  stated.     (See  Conjunct  Eights.) 
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II.  Destinations  to  Parent  and  Child. 

The  leading  rule  in  destinations  of  this  class  is  that  a  destination  to  the 
parent  or  parents  in  liferent  and  to  the  children  unborn  or  unnamed  in  fee 
will  give  the  fee,  and  not  a  mere  liferent,  to  the  parent  (Frog's  Crs.,  1735, 
Mor.  4262;  Zindsaij,  1667,  Mor.  "Fiar,"  App.  2;  Williamson,  1828,  6  S. 
1035 ;  MChjmonfs  Exrs.,  1895,  22  E.  411).  The  origin  of  this  rule  appears 
to  be  in  the  aversion  of  Scots  lawyers  to  allow  the  fee  of  a  property  to  be 
in  pcndcnti  {Xcivlands,  infra;  Frog,  SH2)ra\  Fergusons  Trs.,  1862,  22  D. 
1442,  per  Ld.  Pres.  Wood,  at  p.  1456) ;  but  the  rule  which,  in  these  circum- 
stances, gives  the  parent  a  fee  even  though  only  a  liferent  is  expressed, 
has  now  been  extended  to  all  cases,  whether  of  heritable  property  or 
moveables  (Mcin,  infra;  M'Laren,  Wills,  3rd  ed.,  pp.  609,  610).  It 
applies  wdiether  or  not  all  the  children  are  alive  when  tlie  provision 
comes  into  operation  {Portcrficld,  111^,  Isiox.  4:211 ;  M'Donald,  1831,  9  S. 
269 ;  Ferguson's  Trs.,  1860,  supra),  and  whether  the  destination  be  to  the 
whole  children  or  only  to  one,  as  the  heir  of  the  marriage  {Dewar,  1825, 
1  W.  &  S.  161).  But  this  rule  is  excluded  where,  though  the  destination  be 
to  children  nascituri,  or  unnamed,  the  granter  has  otherwise  given  a  clear 
indication  that  the  parent's  right  is  to  be  one  of  liferent  only.  Such  a 
limitation  is  most  generally  imposed  by  the  addition  of  the  word 
"  allenuerlv,"  or  "  only,"  to  the  liferent  grant  {Newlands,  1794,  Mor.  4289 
(and  cases'in  Mor.);  Harvey,  26  May  1815,  F.  C.  ;  MiUer,  1833,  12  S.  31). 

In  such  cases  the  right  of  each  child  to  the  fee  vests  at  birth,  the  parent 
being  considered  the  "  fiduciarv  fiar  "  or  trustee  for  the  children  to  be  born 
{Dundas,  1823,  2  S.  145 ;  Dour/las,  1870,  8  M.  374).  Other  indications  of 
the  intention  to  limit  the  parent's  right  in  such  circumstances  to  one  of 
bare  liferent  have  been  found  in  an  exclusion  of  the  parent's  creditors 
{Doufjlas,  1811,  Hume,  173),  a  gift  of  liferent  to  the  parent  and  "property" 
{Scott,  1826,  4  S.  454;  affd.  2  W.  &  S.  550),  or  principal  sum  {Dawson,  1877, 
4  E.  597),  to  the  children,  in  a  direction  to  the  fatlier  to  apportion  the  fee 
amongst  his  children  {Rait,  1892,  19  E.  687),  and  in  a  liferent  declared  to 
be  "  alimentary,"  coupled  with  a  power  of  division  amongst  the  children,  or 
other  limitation  {Gerran,  1781,  Mor.  4402  ;  Kennedy,  1826,  3  S.  554).  But 
a  liferent  to  the  parent  "  during  all  the  days  of  his  life  "  was  held  to  have 
no  such  restrictive  force  {Lindsay,  1807,  Mor.  "  Fiar,"  App.  1).  The  rule  only 
applies  in  the  case  of  a  parent  and  his  own  children.  Thus  the  destination 
to  A.  in  liferent  and  to  the  children  of  B.  in  fee  will  carry  only  a  life- 
interest  to  A.  {Spcnee,  1829,  3  W.  &  S.  380;  Ramsay,  1854,  16  D.  764). 

Again,  a  limitation  of  the  parent's  right  to  one  of  liferent  only  is  often 
made  by  the  interposition  of  a  trust.  Where  a  "  continuing  trust "  has 
been  instituted,  as  where  the  trustees  are  directed  to  "  hold  "  the  property 
and  administer  it  for  the  1)enefit  of  various  parties  in  fee  and  liferent,  the 
right  will  be  effectually  lindted  {Mein,  1827,  5  S.  779;  affd.  4  W.  &  S.  22  ; 
Ewan,  1828,  6  S.  1125;  Ross,  1847,  9  D.  1327;  Hutchison,  1853,  15  D. 
570;  Machic,  1884,  11  E.  H.  L.  10).  But  where  the  direction  is  simply  to 
"  pay  over  "  "  or  convey,"  or  the  trustees  are  appointed  merely  for  the  purpose 
of  transferring  the  property,  tlie  rules  of  direct  conveyance  to  parent  and 
child  will  be  applied,  and  the  grant  interpreted  accordinglv  {Rohertson, 
]  806,  Mor.  "  Fiar  Absolute,"  App.  2  ;  Hutton,  1847,  9  D.  639;  Ferguson's  Trs., 
1862,  22  D.  1442  ;  Gibson's  Trs.,  1  877,  4  E.  1038;  Jkreridges,  1878^,  5  E.  11 1 6). 

Where  tlie  destination  is  to  tlic  parent  in  liferent  and  to  the  child  or 
children  noniinatim  in  fee,  the  riglit  of  the  parent  is  considered  one  of  life- 
rent only,   whetliei'  it  Ihnv   from   the  parent  himself  or  fi'om  a  stranger 
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{MIntosli,  28  Jan.  1812,  F.  C).  But  where  a  parent  has  conveyed  the  fee  to 
a  child  under  reservation  of  his  own  Hferent,  with  an  absolute  powder  of  dis- 
posal in  the  parent,  the  right  of  the  latter  will  be  held  to  be  one  of  fee,  and 
that  even  where  the  liferent  is  limited  by  the  word  "  allennerly  "  {Cumming, 
1756,Mor.  4268,5  S.843;  BailUc:2-d  Feb.l809,F.  C;  i)icZ;so7i,  1780,  Mor. 4269). 

The  rule  liere  stated  applies  to  cases  either  where  the  child  or  chil- 
dren are  all  called  nominatim,  or  where  the  fee  is  given  to  one  or  more 
nominatim,  and  others  nascituri.  In  the  latter  case  ordinarily  the  fee  vests 
at  once  in  the  child  named,  with  a  fiduciary  fee  in  him  for  those  to  be  born, 
the  latter  taking  as  institutes,  not  as  substitutes  {Dyles,  3  June  1813,  F.  C). 
But  where  the  provisions  of  the  deed,  by  a  survivor  clause  or  similar 
provision,  postpone  the  identification  of  the  fiars,  the  fiduciary  fee  will  be 
in  the  parent,  not  in  the  children  named  (see  M'Goivan,  1862,  1  M.  141  ; 
M'Gowan,  1864,  2  M.  493 ;  .Sndl,  1872,  10  M.  745). 

In  conveyances  by  the  father  to  the  children,  the  parent  is  considered 
to  reserve  the  liferent  to  himself,  even  where  this  is  not  definitely  stated, 
unless  there  is  a  clear  intention  to  the  contrary  (lFilso7i,  1825,  3  S.  430). 

In  several  recent  cases  questions  of  the  effect  of  a  conveyance  to  a 
daughter  in  liferent  only  and  to  her  children  nascituri  in  fee  have  been 
discussed,  and  the  Court  has  read  from  the  wording  of  the  grant  an  intention 
that  the  fee  shall  vest  in  the  daughter,  subject  to  defeasance  in  the  case  of 
children  being  born  {Lindsay,  1880,  8  K.  281;  Dalglcish,  1889,  16  E.  559; 
Logan,  1890,  17  R.  425 ;  see  Vesting,  subject  to  defeasance). 

Where  only  the  liferent  of  a  subject  has  been  disposed  of  in  a  conveyance 
by  a  father  to  his  daughters  nominatim,  and  trustees  appointed  to  see  the 
provisions  of  the  settlement  carried  into  effect,  no  mention  being  made  of 
the  fee  per  cxi^rcssum,  the  daughters  were  held  liferenters  only,  each  of  a  half 
of  the  estate,  the  fee  of  each  half  falling  on  the  liferenter's  death  into  the 
testator's  intestate  succession  {Spink's  Exrs.,  1894,  21  R.  551). 

A  somewhat  similar  case,  though  not  between  parent  and  child,  may  here 
be  mentioned,  where  a  gift  of  the  liferent  of  a  property  by  a  brother  to 
his  two  sisters,  with  no  mention  of  the  fee  2^cr  cxprcssiim,  but  with  a  power 
to  the  trustees  to  purchase  an  annuity  with  the  capital  sum,  was  held,  owing 
to  this  power,  to  give  the  fee  to  the  two  sisters  {Lawsons  Trs.,  1890, 17  R.  1167). 

III.  Destinations  to  Husband  and  Wife. 

In  a  conjunct  destination  to  husband  and  wife  the  most  general  rule 
gives  the  fee,  in  absence  of  any  other  indication,  to  the  husband,  jJ^^ier 
eminentiam  masculini  sexus.  So  in  a  destination  merely  to  "  Imsband  and 
wife  "  or  to  them  in  conjunct  fee,  or  conjunct  fee  and  liferent,  the  husband 
will  be  held  fiar ;  the  w4fe  will  have  a  right  to  the  liferent  should  she 
survive  (see  Stair,  ii.  6.  10  ;  Ersk.  iii.  8.  46  ;  Bankt.  3516  ;  Bell,  Com.  i.  56). 
This  presumj^tion  is  overridden  by  other  deciding  considerations.  Such 
considerations  are : 

(1)  The  Spouse  from  whom  or  from-  v^hose  Friends  the  Property  came. — 
The  fee  of  the  property  will  be  considered  to  remain  wdth  the  spouse  from 
whom  the  subjects  originally  came.  Thus  if  the  property  came  from  the 
wife  or  from  her  side  of  the  house,  and  is  destined  to  her  and  her  husband 
in  a  conjunct  destination,  the  wife  will  be  held  to  be  fiar,  the  husband's 
right  being  limited  to  one  of  liferent  {Blair,  5  B.  S.  335;  Myles,  1857, 
19  D.  408  ;  Smith  Cunningham,  1869,  7  M.  689  ;  Brough,  1887,  14  R.  858). 
But  tliis  consideration  will  not  have  effect  where  the  other  spouse  has 
obtained  conveyance  of  the  property  for  some  onerous  consideration.  Thus 
if  the  husband  has  bought  the  property,  he  will  be  fiar  {Fisher,  1844,  7  D. 
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129).  Agaiu,  if  the  property  forms  part  of  the  wife's  tocher,  the  fee  will  bo 
in  the  husband  {Bruce  Henderson,  1790,  Mor.  4215;  Graham,  IQo^,  Mor. 
4226;  Gairns,l{})1l,  Mor.  4230),  unless  the  contrary  intention  is  clearly 
expressed  {Cameron,  infra). 

(2)  llie  Spouse  whose  Heirs  are  favoured. — Where  the  property  has 
come  from  one  other  than  the  spouses,  the  fact  that  the  heirs  of  one  or 
other  are  more  favoured  in  the  destination  is  a  circumstance  that  has 
weight  in  considering  where  the  fee  falls  ;  and  for  this  purpose  the  heirs 
called  directly  after  the  heirs  of  the  marriage  are  taken,  not,  as  formerly, 
those  last  in  the  destination  {Ilanisay,  1012,  Mor.  422G  ;  Earndaiv,  1705, 
Mor.  4223 ;  aftd.  Rob.  99  ;  Edcjar,  1727,  Mor.  4202  ;  Murray,  1739,  1  Pat. 
251  ;  Mylcs,  supra ;  Cameron,  lb  S.  1205  ;  Smith  Cunningham,  sujjra). 

(3)  Fee  where  Power  of  disjwsal. — Where  either  spouse  has  an  ahsolute 
.power  of  disposal,  his  or  her  right  will  be  one  of  fee,  and  a  conjunct  life- 
rent coupled  with  such  a  power  is  treated  as  a  right  of  fee  {Dunfermline, 
1676,  Mor.  4244,  Bro.  Supp.  408  ;  Fead,  1709,  Mor.  4240;  Ferguson's  Trs., 
10  M.  54).  In  considering  this  rule  it  is  important  to  distinguish  l)etween 
an  absolute  power  of  disposal  and  a  mere  faculty.  The  power  must  be 
absolute,  and  the  party  to  whom  it  is  granted  sui  juris  {Boustead,  1879, 
7  It.  139  ;  Pursell,  3  M.  H.  L.  59,  and  cases  cited  Bell,  Prin.  s.  1714). 

Where  a  conveyance  has  been  made  to  spouses  in  conjunct  fee  and 
liferent,  it  will  depend  on  the  circumstances  of  each  case  whether  the  right 
in  the  spouses  is  one  of  fee  or  of  liferent.  Where  it  is  the  intention  that 
only  a  liferent  shall  pass,  as  where  the  right  is  declared  to  be  for  liferent  use 
"only,"  or  " allennerly,"  this  intention  will  be  given  effect  to  {Pringlc,  1714, 
Mor.  4261;  Watherstone,  1801,  Mor.  4297;  Bollo,1832,l  S.  132;  iM'Gowan, 
1862,  2  M.  943 ;  Bryson,  1893,  20  K.  986).  As  a  rule,  where  the  property 
is  given  in  a  conjunct  destination  for  the  liferent  allennerly  of  one  parent, 
the  other  will  be  presumed  to  be  fiar  {Gordon,  23  Feb.  1815,  F.  C. ;  Martin, 
1864,  3  M.  326).  But  a  destination  by  a  wife  of  her  property  to  tlie 
spouses  in  liferent  only  and  to  the  children  in  fee  will  not  divest  the  wufe 
of  the  fee  where  there  are  no  children  of  the  marriage  {Be id,  1827,  G  S. 
198).  A  conveyance  by  one  spouse  to  the  other  in  liferent  and  to  the 
children  in  fee  leaves  the  granter  undivested  {Turnlulls,  1822,  2  S.  1 ; 
Findlay,  1849,  12  D.  325). 

A  destination  in  "conjunct  liferent  "is  interpreted  to  give  a  riglit  of 
fee  where  otherwise  the  fee  would  be  in  2^end(:nti,  as  where  it  is  destined  to 
children  nascituri,  or  to  the  survivor  and  their  heirs  {Thomsons,  1681,  Mor. 
4258  ;  Sivright,  1824,  2  S.  643  ;  M'Gregor,  1831,  9  S.  675 ;  affd.  1838,  1  S. 
&  M'L.  441).  A  destination  in  conjunct  fee  and  liferent  will  carry  the  fee 
to  the  parent  even  where  the  further  destination  is  to  a  son  nominatim  in 
fee  {Fisher,  1844,  7  D.  129). 

Destinations  to  Spouses  and  their  Heirs. — Where  a  destination  is  to 
spouses  in  conjunct  fee,  or  in  conjunct  fee  and  liferent,  and  to  the  survivor 
and  the  heirs  of  the  survivor,  then  the  fee  will  be  in  the  survivor,  his  uther 
heirs  having  merely  a  spes  successionis  {Boyd,  1749,  Mor.  4205,  5  Iko.  Supp. 
777).  A  conjunct  destination  to  spouses  "  and  to  llio  survivor  and  Ihcir 
heirs"  is  held  to  have  tlie  same  effect,  the  e.\])ression  "  their  heirs  "  being  ht'id 
equivalent  to  the  "heirs  of  the  surviv(n'"  {Fen/ussuu,  J  739,  Mor.  4202  ; 
Biddells,  1 749,  M(jr.  420:5;  Boyd,  1749,  M.u'.  4205;  'Burrows,  1842, 4  D.  1484). 

I'.iil  II  ijestination  to  spouses  "in  ('onjunct  fcu',,"  or  "in  conjiiiict  IVc 
and  liferent,  and  the  survivor  and  to  the  heirs  of  the  marri;ige  in  fee,"  will 
not  give  a  fee  to  the  survivor  where  it  was  nf)t  alr(!ady  in  tiiat  spouse 
during  the  marriage  {Ncilson,  1732,  1  i'ut.  56;  Markellar,  1840,  3  \).  172, 


122  LIFERENT  ESCHEAT 

Ross'  L.  C.  741  ;  Madden,  1842,  4  D.  749),  and  the  same  rule  holds  where 
the  destination  is  to  a  child  noiiiinatini  (Fisher,  supra),  the  survivor,  if  not 
fiar  during  the  marriage,  taking  the  liferent  only. 

In  conjunct  destinations  to  spouses  the  hushand  will  be  held  the  life- 
renter,  even  where  the  fee  is  in  the  wife  {Thorn,  1852,  14  D.  862). 

See  Conjunct  Rights. 

In  considering  the  nature  of  a  liferenter's  interest  under  a  trust  settle- 
ment or  marriage  contract,  some  modification  must  he  understood  of  the 
rules  as  to  a  liferenter's  powers,  etc.,  laid  down  above.  Where  the  directions 
to  the  trustees  do  not  amount  to  a  direction  to  convey  the  subjects  in  life- 
rent, the  beneficiary's  right  is  rather  a  "  life-interest,"  and  he  must  allow  the 
administration  of  the  subjects  to  remain  with  the  truster,  he  himself  being 
entitled  only  to  receive  their  annual  mcome  (see  Kerr's  Trustees,  1868, 
6  M.  627). 

[See  generally.  Stair,  ii.  3.  41,  ii.  6.  10  ;  Ersk.  iii.  8.  35,  36  ;  Bell,  Com. 
i.  54 ;  Bankt.  i.  575,  ii.  337 ;  Bell,  Prin.  1709  et  scq.,  1953  et  seq. ;  Eraser, 
K  &  W.  1427-55;  M'Laren  on  Wills,  606-22,  628-30;  Craigie,  Herit 
Eights,  2nd  ed.,  172  et  scq.']     See  also  sid)  voce  Conjunct  Rights;  Vesting. 


Liferent  Escheat.— See  Escheat. 


Lig^ht,  Servitude  of.— Our  law,  following  the  Roman  15. 
11.  D.  (8.  2),  recognises  the  servitude  non  ofiiciendi  luminibus  vel  prosjjecftii, 
which  limits  the  absolute  right  of  the  owner  of  the  servient  tenement  by 
restraining  him  from  using  his  property  in  any  way  which  will  obstruct 
the  light,  or  view,  of  the  dominant  tenement  (Stair,  ii.  7.  9  ;  Ersk.  ii.  9.  10  ; 
Bell,  Prill.  1005,  1006  ;  Rankine,  Landowner  ship,  401  et  seq.).  The  servi- 
tudes of  light  and  prospect  are  not  necessarily  combined,  and  a  servitude 
of  light  does  not  imply  one  of  prospect  (Ogilvie,  1678,  Mor.  14534).  In 
this  case  it  was  held  that  even  in  the  country  an  ell's  distance  was 
sufficient  to  leave  clear  for  light.  The  owner  of  the  dominant  tenement 
is  entitled  to  object  to  any  operations  by  the  owner  of  the  servient  which 
appreciably  and  permanently  interfere  with  his  light,  but  not  if  the  inter- 
ference is  slight  and  temporary  (M'Mill,  1870,  8  M.  520;  Pussell,  1882, 

9  R.  660,  per  Ld.  Shand).  Instead  of  being  bound  to  afford  light,  or 
prospect,  the  owner  of  the  servient  tenement  is  sometimes  restrained  from 
obtaining  light  liy  striking  out  windows,  or  a  particular  sort  of  window, 
which  may  interfere  with  the  privacy  or  amenity  of  the  dominant  tenement 
(Stair,  Ersk,  etc.,  vf  supra;  Craig,  1861,  24  D.  20). 

This  servitude,  being  negative,  can  be  constituted  only  by  grant.  The 
deed  must  clearly  indicate  an  intention  to  create  a  permanent  right,  but 
need  not  be  formal,  or  enter  the  record  {Cowan,  1872,  10  M.  735 ;  Baird, 
1829,  7  S.  766;   rev.  6  W.  &  S.  127;  1836,  14   S.  528;   Boswedl,  1848, 

10  D.  888;  affd.  6  Bell's  App.  427).  For  circumstances  in  which  a  servi- 
tude of  prospect  was  held  not  to  have  been  created,  see  Blackwood  (1825, 
4  S.  26).  Express  permission  given  to  an  adjoining  proprietor  to  strike 
out  windows  seems  to  confer  on  him  a  servitude  of  light  {Forles,  1724, 
Mor.  14505),  but  not  mere  acquiescence,  though  he  have  enjoyed  the 
privilege  for  a  hundred  years  {Dundas,  1886,  13  R.  759),  or  approval  of  a 
plan  showing  windows  {King,  1896,  24  R.  81);  and  this  is  the  case  even 
when  acquiescence  has  been  expressed  in  writing  {Morris,  1830,  8  S.  564). 
Where  lands,  including  the  solum  of  a  lane  from  wliicli  adjoining  build- 
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ings  received  light,  were  feued,  under  reservation  to  the  adjoining  ieuars 
"  of  their  right  of  access  to  the  lane,  and  the  whole  rights  and  privileges 
which  they  at  present  possess  in  connection  with  the  subjects  disponed," 
a  servitude  of  light  was  held  to  have  been  created  {Commissiuncrs  of  AnjylL 
1885,  12  E.  125u).  In  Heron  (1880,  8  11.  155)  a  servitude  of  light  might 
seem  to  have  been  constituted  by  implication,  but  the  case  was  decided  on 
a  principle  of  the  law  of  tenement  {Dundas,  supra). 

A  servitude  of  light  may  be  combined  with  one  iwn  a'dijicandl 
{C'ldand,18o\),  Mor.  14506);  but  specitic  restrictions  on  building,  thougli^ 
stated  to  be  for  the  perservation  of  light,  do  not  constitute  a  servitude  of 
light  in  the  proper  sense  of  that  term.  Where  there  is  a  servitude  of 
light  the  servient  proprietor  may  build  as  he  pleases,  provided  he  does 
not  interfere  witli  the  light  of  the  dominant  tenement.  Where  there  is  a 
"restriction  on  building  "for  the  preservation  of  light"  he  may,  and  may 
only,  build  subject  to  that  restriction,  whether  he  interferes  with  his 
neighbour's  light  or  not  (Grcenhill,  1825,  4  S.  160;  Ilalloch,  1872,  10  M. 
774  ;  Crair/,  supra  ;  Taylors  Trustees,  1896,  23  R.  995).  AVhen  not  specially 
restrained  hy  servitude,  or  otherwise,  a  proprietor  may  so  use  his  property 
as  to  completely  exclude  the  light  from  an  adjoining  tenement  (Glassford, 
1808,  Mor.  App."  Property,"  No.  7;  Simson,  lG4d,  1  Bro.  Supp.  396  ;  JiTw?//. 
ut  supra).  There  is  in  Scotland  no  exception  in  favour  of  "  ancient  lights." 
In  England  they  are  protected  both  by  common  law  and  statute  from  the 
operation  of  this  rule  (Goddard,  Law  of  Easements,  458 ;  2  &  3  Will.  IV. 
c.  71,  s.  3).  This  servitude  may  be  extinguished  in  the  same  way  as  other 
negative  servitudes  (Kankine,  Landowner  ship,  385  ct  seq.).  Abandonnient 
may  be  inferred  from  acquiescence  by  the  dominant  proprietor  in  operations 
which  contravene  the  servitude  {Mulrheeul,  1864,  2  D.  420). 

See  Sehvituues  (Negative)  ;  Building  Restrictions. 


Limitation. — See  Pkescription. 
Limited  Liability.— See  Joint  Stock  Companies. 
Lining',  Brieve  of. — See  Brieve ;  Dean  of  Guild. 
Liquidator. — See  Joint  Stock  Companies. 


Lis  alibi  pendens, — "There  is  always  an  equitable  power  and 
duty  of  control  in  each  tribunal  to  see  that  there  is  not,  on  the  whole,  an 
improper  or  oppressive  accumulation  of  litigation  or  diligence"  (per  Ld. 
Neaves  in  Ooehrctne,  1857,  20  D.  178).  Accordingly,  if  the  ([uestion  raised 
in  an  action  is  already  at  issue  in  a  prior  suit  depending  before  anothoi' 
Court  of  competent  jurisdiction,  the  second  action  may  be  sisted  or  dismissed 
on  the  plea  of  lis  alihi  j/eudeus.  The  jilca  must  be  stated  in  limine,  and  may 
be  waived  ))}'  ini])liciition,  e.;/.  by  niinntr  ]irorogating  llic  jurisdiction 
{M'Kiul'i/f,  1850,  12  S.  926).  To  foimd  th(;  plea,  the  earlier  action  must  be 
regular,  and  must  truly  raise  the  sanii;  ([ucstions  as  those  litigated  in  the 
second  action  (JA/y/.s.  of  KUrcnny,  1828,  6  S.  624  ;  JUdehard,  1828,  7  S.  203). 
Thus  a  supplementary  summons,  nuiking  new  claims  in  addition   lo  those 
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raised  iu  a  prior  action,  does  not  ground  the  plea  {Boy,  1868,  6  M.  422).  A 
multiplepoinding  for  tlie  distribution  of  a  trust  fund  and  exoneration  of  the 
trustee  was  held  not  to  entitle  him  to  object,  on  the  ground  of  lis  alibi,  to 
an  ordinary  petitory  action  at  the  instance  of  a  legatee,  directed  against 
him  as  trustee  and  also  as  an  individual  {M'Kinlay,  supra).  But  a  creditor 
who  raises  an  ordinary  action  upon  a  bill  cannot  at  the  same  time  proceed 
by  summary  diligence  upon  it  (I)cnomn,  1845,  7  D.  378 ;  but  see  Kellie, 
1827,  G  S.  258).  The  plea  does  not  apply  to  counter  declarators,  on  the 
ground  that  the  defender  of  the  first  action  is  not  bound  to  wait  the 
pleasure  of  the  pursuer  in  ])roceeding  with  it  (Rowdcn,  1864,  2  M.  637 ; 
Wiskart,  1897,  5  fS.  L.  T.  115).  Where  two  cases  raising  precisely  the  same 
question  were  called  before  two  Lords  Ordinary  on  the  same  day,  the  one 
first  served  was  held  to  have  the  preference,  and  the  other  was  dismissed 
on  the  plea  of  lis  alibi  {Lowes  Trs.,  1893,  1  S.  L.  T.  25).  The  lis  aliU  must 
be  between  the  same  parties,  or  parties  representing  the  same  interest.  A 
supplementary  summons  for  the  purpose  of  calling  new  defenders  does  not 
raise  the  plea  {Thomsons  Trs.,  1863,  2  M.  114). 

To  found  the  plea,  the  prior  suit  must  be  pending.  An  action  begins  to 
depend  as  soon  as  the  summons  is  executed,  althougli  not  called  {Aitken, 
1863,  1  M.  1038  ;  Kennedy,  1876,  3  E.  813),  and  it  continues  to  depend  until 
the  final  decree  for  taxed  expenses  is  pronounced  {Allan,  1894,  21  E.  866). 
It  does  not  cease  to  depend  because  it  has  fallen  asleep  {Dcnovan,  suina). 
To  obviate  the  plea,  the  prior  action  should  l)e  al^andoned  before  the  second 
action  is  brought,  or,  at  all  events,  before  the  plea  falls  to  be  disposed  of 
{MAalay,  1875,  1  E.  307  ;  but  see  Portcoiis,  1891,  27  S.  L.  E.  21).  Aban- 
donment should  be  formal  (see  Abandoning  an  Action),  but  it  is  sufficient 
that  it  is  intimated  in  the  summons  {Laidlavj,  1834,  12  S.  538)  or  conde- 
scendence {M'Aiday,  supra)  of  the  second  action,  and  even  a  letter  intimating 
aliandonment  has  been  held  sufficient  {Grade,  1846,  19  8c.  Jur.  60). 

The  lis  alibi  must  be  in  a  competent  Court,  e.g.  the  Sheriff  Court  {Mags, 
of  Arbroath,  1883,  10  E.  767;  Mvison,  1883,  11  E.  182).  When  the 
earlier  action  is  in  an  inferior  Court,  the  plea  will  not  be  obviated  by 
bringing  it  to  the  Court  of  Session  on  an  appeal  oh  eontingentiam  {Grcig, 
1835,  13  S.  635).  The  plea  will  not  exclude  an  action  when  the  lis  alibi 
is  in  a  foreign  Court  {Innerarity  &  Co.,  1840,  2  D.  813).  England  and 
Ireland  were  formerly  regarded  as  foreign  countries  for  this  purpose 
{Puinken,  1840,  2  D.  717);  but  it  is  thought  that  since  the  Judgments 
Extension  Acts  the  dependence  of  a  suit  in  any  Court  of  the  United  Kingdom 
will  exclude  action  in  Scotland  upon  the  same  grounds. 

[Mackay,  Manued,  225;  Shand,  Pract.  i.  200;  Ersk.  iv.  1.  64,  note; 
More,  Stair,  Note  A,  p.  11.] 


Literal  Contract.— See  Obligations  in  Eoman  Law;  Exceptio 

NON  NUMERAT.I']  pecunle. 


LitigiOSity  has  been  defined  as  an  implied  prohibition  of  alienation 
to  the  disappointment  of  an  action  or  of  diligence,  the  direct  object  of  which 
is  to  attai)i  the  possession  or  acquire  tlie  property  of  a  particular  suliject 
(2  Bell,  Com.  144).  The  effect  of  it  is  that  when  such  action  or  diligence 
has  been  begun,  and  the  necessary  steps  are  taken  to  ensure  publication,  a 
purchaser  is  compelled  to  take  the  estate  as  it  stands  in  the  person  of  the 
seller,  and  is  bi)und  by  the  decree  to  be  pronounced  in  the  action,  or  subject 
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to  the  dili<j;ence  tlion  in  dependence.  The  defender  or  debtor  cannot  by  any 
alienation," after  Utigiosity  has  commenced,  defeat  the  action  or  diUgence 
which  has  been  instituted  against  him,  although  litigiosity  is  not  always 
necessary  to  bring  about  the  same  result  {Marshall,  1895,  22  li.  954,  23  U. 
H.  L.  55).  The  doctrine  is  based  upon  the  maxim  Pendente  lite  nihil  inno- 
vandiniL  Litigiosity  in  real  actions  for  recovering  the  property  or  possession 
of  lauds  did  not  requu-e,  accorduig  to  our  older  practice,  any  registration  in 
order  to  constitute  it  effectually.  It  arose  as  soon  as  the  action  or  diligence 
liad  proceeded  "  so  far  as  to  be  open  to  public  observation  "  (2  Bell,  Com. 
144).  The  point  of  time  at  which  the  lands  became  litigious  was  not 
precisely  defined  ;  the  mere  citation  of  the  debtor  was  not  in  itself  sufficient 
(Morrison,  1787,  Mor.  8335) ;  but  it  was  generally  assumed  that  it  arose  as 
soon  as  the  action  was  called  in  Court.  It  is  now,  however,  provided  by 
statute  (Titles  to  Land  Consolidation  (Scotland)  Act,  1868,  s.  159)  that  it 
shall  be  competent  to  register  in  the  General  Eegister  of  Inhibitions  a. 
notice  of  any  signeted  summons  of  reduction  of  any  conveyance  or  deed  of 
or  relating  to  lands,  and  in  the  Eegister  of  Adjudications  a  notice  of  any 
signeted  summons  of  adjudication,  or  of  constitution  and  adjudication  com- 
bined, for  debt,  or  in  security,  or  in  implement,  in  the  form  of  Sched.  KE 
of  the  Statute ;  and  it  is  declared  that  no  summons  of  reduction,  constitution, 
adjudication,  or  constitution  and  adjudication  combined,  shall  have  any  effect 
in  rendering  litigious  the  lands  to  which  such  summons  relates,  except  from 
and  after  the  date  of  tlie  registration  of  the  notice.  In  the  same  way  lands 
may  be  rendered  litigious,  in  cases  where  inhibition  is  competent,  by  regis- 
tering a  notice  of  inhibition, whether  contained  in  a  summons  before  the  Court 
of  Session  or  in  separate  letters,in  the  General  Eegister  of  Inliibitions, provided 
the  inhibition  and  execution  are  duly  registered  in  the  same  register  not  later 
than  twenty-one  days  from  the  date  of  the  registration  of  the  notice  (s.  155). 

Litigiosity,  even  when  completed,  strikes  only  against  voluntary  deeds, 
and  does  not  affect  such  as  are  granted  in  fulfilment  of  previous  obligations. 
Where  there  is  undue  delay  in  prosecuting  the  action  or  diligence,  the  nexus 
created  by  litigiosity  may  be  destroyed. 

Litigiosity  used  formerly  to  arise  after  the  institution  of  a  process  of 
ranking  and  sale ;  Init  as  that  process  has  been  superseded  by  the  Bank- 
ruptcy Statutes,  it  is  unnecessary  to  consider  its  effects  (see  2  Bell,  Com.  14G). 

For  an  exposition  of  the  old  law,  see  Stair,  iii.  1.  18 ;  Bankt.  iii.  41  ; 
Ersk.  ii.  11.  7;  ii.  12.  16, 41,  65  ;  iii.  6.  11;  2  Bell,  Com.  144, 185  ;  Shand,  Fract. 
276,  604,  692  ;  Kames,  LTac.  121,  Uqiiity  307,  395. 

See  Adjudication  ;  Bankruptcy  ;  Inhibition  ;  Search  of  Incumbrances. 


LitiS-COntestation,  in  Eoman  law,  denoted  the  point  of  time 
in  the  development  of  an  action,  at  which  the  issue  to  be  tried  was  definitely 
determined.  The  name  litis  contestatio  is  due  to  the  practice,  under  the 
ancient  system  of  legis  actiones,  for  both  parties,  at  the  close  of  the  pre- 
liminary formal  proceedings,  to  address  a  solemn  appeal  to  witnesses 
(contestari)  to  take  note  that  the  preliminary  formalities  had  been  complied 
with,  80  that,  if  any  dispute  subsequently  arose  as  to  their  valid  perform- 
ance, evidence  might  be  forthcoming  (cp.  Uljnan  Be;/.  20.  9  ;  Ui;/.  28.  L  20). 
Under  the  formulary  system  the  term  was  retained  to  mark  the  point  at 
which  an  action  passed  from  prcvtor  to  judex.  The  proceedings  injure 
during  this  period  ended  in  the  drawing  up  of  a,  formula,  and  the  delivery 
of  this  formula  to  the  judex  constituted  the  moment  of  litis  contestatio 
(Gains,  iii.  180  ;  iv.  1 14).     During  the  latest  period  of  the  law,  when  the 
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praetor  or  other  judicial  functionary  no  longer  delegated  the  cause  to  o.  judex 
but  heard  and  determined  it  himself,  litis  contcstatio  denoted  the  sunnnary 
statenient  of  his  case  before  the  judge  by  the  pursuer,  and  the  similarly 
summary  statement  of  his  defence  by  the  defender.  ''Litis  contcstatio  is 
the  moment  at  which  tlie  judge  begins  to  hear  the  narrative  of  the  cause  of 
action  "  (Cod.  3.  9.  1). 

Certain  important  effects  followed  on  litis  contcstatio.  For  instance,  in 
the  classical  law,  it  0})erated  novation,  extinguishing  the  old,  and  generating 
a  new,  obligation.  In  other  words,  from  that  moment  the  legal  relation  of 
the  parties  underwent  a  formal  transformation,  a  new  quasi-contractual 
relation  taking  the  place  of  tlie  previous  relation.  As  a  consequence,  the 
right  of  action  was  extinguished  either  ipso  jure  or  ojte  cxccptionis  by  means  of 
the  exceptio  rei  in  judicium  dcductcv  (Gains,  iv.  106).  Any  subsequent 
action  was  barred  by  the  maxim,  De  eadcm  re  ne  his  sit  actio  (Quint.  7.  6.  1). 
Under  Justinian,  litis  contcstatio  lost  half  of  its  former  effect ;  for,  while  it 
retained  the  function  of  setting  up  a  new  obligation,  it  ceased  to  operate 
the  extinction  of  the  former  obligation.  Litis  contcstatio,  further,  had 
the  effect  of  interrupting  the  running  of  prescription,  and  of  rendering  a 
right  of  action  transmissible,  which  was  formerly  not  transmissible.  Penal 
actions,  for  example,  did  not  transmit  against  the  heir  of  the  defender,  but 
when  once  litis  contcstatio  had  taken  place,  they  were  capable  of  such  trans- 
mission. Again,  litis  contcstatio  had  the  effect  of  converting  the  subject  of 
litigation  into  a  res  litigiosa,  and  thereby  rendering  its  alienation  by  the 
pursuer  or  defender  unlawful. 

In  Scots  law,  litis-contestation  denotes  the  point  in  the  process  when 
the  parties  join  issue  in  the  cause  and  consent  to  abide  by  its  event.  By 
the  earlier  practice,  it  was  constituted  by  granting  a  warrant,  which  was 
called  an  act  of  litis-contestation,  for  the  proof  of  such  facts  as  the  judge 
determined  to  be  relevant.  Later,  the  practice  grew  up  of  granting  a  proof 
l)efore  ascertaining  the  relevancy.  Litis-contestation  is  now  constituted  by 
lodging  defences  (Act  1672,  c.  16,  s.  19).  Before  this  stage,  a  party,  though 
he  has  appeared  by  counsel,  may  withdraw  and  allow  decree  in  absence  to 
pass  (Mc(cturk,  1830,  8  S.  995) ;  after  tiiis  stage,  the  defender  cannot  simply 
pass  fiom  his  appearance  in  the  cause,  and,  therefore,  every  decree  pro- 
nounced therein  is  held  to  be  a  decree  in  foro.  Litis-contestation  has 
various  other  effects,  arising  from  the  judicial  contract  implied  in  it.  Thus 
an  action  which  is  penal  and  which  consequently  would,  in  the  ordinary 
case,  fall  by  the  death  of  the  defender,  becomes  after  litis-contestation 
transmissible  against  heirs  (Ersk.  iv.  1.  70). 

[Stair,  iv.  39;  Ersk.  iv.  1.  69,  70;  Shand,  Practice,  ii.  542;  Mackay, 
Manual,  chap.  28.  20  ;  Ld.  Kames,  Elucidations,  art.  22,  "  Litis-contestation."] 


Loading'. — See  Charter  Pakty. 


Loan. — Loan  maybe  defined  as  a  real,  or  consensual-real,  contract, 
"  by  which  the  owner  of  a  thing  gives  for  the  temporary  accommodation  of 
another  the  use  of  services  derivable  from  it "  (Bell,  Prin.  s.  194), 

Writing  is  not  essential  to  the  constitution  of  the  contract,  which  is 
completed  by  interchange  of  consent,  followed  by  delivery  of  the  thing  lent. 
No  cpiestion,  therefore,  of  locus  pcenitentice  can  arise  in  regard  to  loan,  for 
there  must  always  be  rei  interventus.  "  I  confess  I  do  not  see  how  any 
question  as  to  the  statutory  solemnities  can  arise  under  the  contract  of  loan. 
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.  .  .  Having  borrowed  money,  you  cannot — money  having  passed — resile 
from  your  contract ;  or  if  you  do  resile  you  can  only  do  so  on  the  footing  of 
restorino;  matters,  ^vhich  just  means  repayment  of  the  money"  {Bryan,  1892, 
19  E.  490,  per  Lil.  Kyllachy,  493). 

There  are  two  sorts  of  loan,  corresponding  to  a  well-marked  distinction 
in  the  nature  of  the  thing  lent. 

(1)  Commodate  {q.v.)  is  a  contract  by  which  "  the  use  of  anything  is 
freely  given  to  be  restored  the  same  without  deterioration  "  (Stair,  i.  11.  8). 
The  property  of  an  article  thus  lent  {e.g.  a  horse  or  a  picture)  remains  in  the 
lender,  upon  whom  the  loss  consequently  falls  in  the  event  of  its  suft'ering 
deterioration  or  destruction,  agreeably  to  the  maxim,  res  unaquceqiie  perit  suo 
domino.  There  is  an  onus,  however,  upon  the  borrower,  who  is  bound  to 
restore  the  ipsam  corpus  of  the  loan,  to  prove  that  he  exercised  reasonable 
care  in  the  use  he  made  of  the  article  {Bain,  1888,  16  E.  186).  If  the  loan 
be  not  gratuitous,  the  contract  is  not  commodate,  but  location.  There  is  a 
variety  of  commodate  called  Precarium  {q.v.),  where  the  use  of  the  thing 
lent  may  be  recalled  at  the  lender's  pleasure ;  but  in  commodate  proper 
there  is  a  term,  either  express  or  implied,  at  which  the  article  must  be 
restored. 

(2)  Mutuum,  on  the  other  hand,  is  a  contract  by  which  "  one  gives  and 
transfers  a  fungible  to  another  without  hire,  for  use  by  consumption,  on  an 
engagement  to  restore  as  much  of  the  same  thing  at  the  sti^julated  term  " 
(Bell,  Prin.  s.  200).  The  article  lent  is  something  {e.g.  corn,  wine,  money) 
which  cannot  be  used  without  its  extinction  or  its  alienation  Hence  the 
property  passes  to  the  borrower,  upon  whom  the  loss  of  the  article,  if  loss 
takes  place,  falls,  and  whose  obligation  is  satisfied  if  at  the  period  agreed  on 
he  restores  an  equal  amount  and  an  equal  quality  of  the  commodity  to  what 
he  borrowed.  The  lender  is  subjected  to  no  counter-obligation,  and  thus  the 
only  action  which  the  contract  produces  "  is  pointed  against  the  borrower,  that 
he  may  restore  as  much  in  qviantity  and  quality  as  he  borrowed,  together 
with  the  damage  the  lender  may  have  suffered  through  default  of  due  per- 
formance "  (Ersk.  Prin.  iii.  1.  7).  When  money  is  the  subject  of  the  con- 
tract, the  borrower  is  not  bound  to  pay  back  its  intrinsic  value  (though  such 
was  the  old  rule  of  Scots  law ;  cf.  Act  1467,  c.  19),  but  only  the  value 
stamped  upon  it  by  public  authority  (see  Ersk.  Inst.  iii.  1.  18  ;  and  33  Yict. 
c.  10,  s.  6).  Fungibles  {q.v.)  alone — i.e.  things  which  can  be  estimated  by 
weight,  number,  or  measm"e — are,  as  a  rule,  the  subject  of  mutuum  ;  but  in 
one  peculiar  species  of  the  contract,  viz.  Steelp.ow  {q.v.),  things  not  of  their 
own  nature  fungible  are  held  and  dealt  with  as  such. 

The  commonest  form  of  loan  is  that  of  money  for  a  conventional  rate  of 
interest ;  and  though  such  a  contract  is,  strictly  speaking,  more  properly 
"  location  of  the  use  of  the  fungible "  (for  "  we  allow  no  profit  in  mutuo"  as 
Ld.  Stair  says,  i.  11.  0),  it  possesses  otherwise  the  characteristics  of  mutuum, 
and  is  discussed  by  the  institutional  writers  under  that  head. 

At  an  early  i)eriod  of  our  jurisprudence  there  prevaileil  a  general  rule 
that  Interest  {q.v.),  if  not  expressly  stipulated  for,  was  not  to  be  presumed 
to  be  due,  but  in  later  times,  says  Mr.  Bell  {Cum.,  7th  ed.,  i.  692), "  the  excep- 
tions introduced  have  been  so  numerous  tliat  were  a  rule  now  to  be  laid 
down,  it  would  Ijc  more  correct,  reversing  the  proposition  of  tlie  ancient  law, 
to  say  that  interest  is  due  in  all  cases  where  money  is  lent,  or  where  the 
use  of  it  is  taken  or  retained ;  unless,  from  tlie  circumstances  of  the  case, 
there  is  ground  in  equity  to  hold  that  interest  was  not  meant  to  1)C 
liemanded  " ;  and  lie  adds,  in  his  enumeration  ol  the  various  contracts  in 
which  an  obligation  to  pay  interest  is  implied,  that  "  the  doctrine  is  gradually 
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extending  so  as  to  recognise  a  claim  of  interest  in  all  cases  of  loan  and  debt 
in  which  one  enjoys  the  use  of  money  belonging  to  another."  The  principle 
thns  enunciated  was  given  effect  to  in  the  case  of  Garthland's  Trs.  (26  May 
1820,  F.  C),  and  has  since  been  more  than  once  affirmed.  There  thus  arises 
out  of  the  fact  that  money  has  been  advanced  in  loan,  not  merely  an  obhga- 
tion  on  the  party  who  has  borrowed  instantly  to  repay  the  suiii,  but  also 
''■  another  obligation  that  so  long  as  the  sum  remains  unpaid  the  party  shall 
pay  legal  interest.  These  are  the  obhgations  which  result  in  law  from  the 
loan  "  (Thomson,  18G1,  23  D.  693,  per  Ld.  J.-C.  Inghs,  701 ;  see  also  Cuning- 
hame,  1868,  6  M.  890  ;  and  Forhcs,  1869,  8  M.  85). 

The  rate  of  interest  due  by  implication  on  loans  and  other  debts  has 
hitherto  been  generally  taken  to  be  five  per  cent.,  being  the  highest  rate 
of  interest  allowed  by  the  Usury  Laws  (q.v.),  repealed  by  17  &  18  Vict. 
c.  90  ;  but  there  is  no  absolute  or  statutory  rule  on  the  sul:)ject,  though  the 
practice  has  been  almost  invariable ;  and  "  it  may  not  be  beyond  the  powers 
of  the  Court  to  reduce  the  rate  usually  awarded  in  case  of  a  permanent 
fall  in  the  rate  of  interest  obtainal)le  in  this  country  "  (Boss,  1896,  23  E. 
802,  per  Ld.  M'Laren,  806). 

The  great  majority  of  questions  which  have  come  before  the  Court  on 
the  subject  of  loan  have  arisen  in  connection  with  the  manner,  not  in  which 
the  contract  may  be  constituted,  which  has  been  already  dealt  with,  but  in 
which  the  contract  may  be  proved. 

Although,  as  has  been  said,  writing  is  not  necessary  to  the  constitution 
of  loan,  it  is  a  well-established  rule  that  while  many  contracts  of  commodate, 
or  even  of  mutwivm;  may  be  proved  proiit  de  Jure,  parole  evidence  is  not 
sufficient,  and  therefore  not  admissible,  to  prove  loan  of  money.  Proof 
of  the  contract  is  therefore  confined  to  the  writ  or  oath  of  the  alleged 
borrower  (Stair,  iv.  2.  4;  Ersk.  Inst.  iv.  2.  20;  Bell,  Frin.  s.  2257  ;  Dickson 
on  Evidence,  s.  562 ;  Tarbct,  1803,  Hume,  500 ;  Hamilton,  1825,  1  W.  &  S. 
35  ;  MMaster,  1829,  7  S.  337 ;  Birnie's  Assignees,  1842,  4  D.  366 ;  Welsh's 
Trs.,  1885,  12  E.  851).  This  rule  has  never  been  seriously  questioned  ;  it  is 
tacitly  assumed  in  all  the  cases  which  turn  on  the  proof  of  loan  ;  it  was 
declared  by  Ld.  Pres.  Inglis  in  Hcddenie  (1872, 10  M.  537,  at  p.  539)  to  be  "a 
strict  rule,  and  to  be  strictly  and  literally  enforced  " ;  and  it  was  reaffirmed, 
though  with  manifest  reluctance  on  the  part  of  several  of  the  judges,  in  the  case 
of  Batcrson  (1897,  35  S.  L.  E.  150).  An  exception  is  indeed  admitted  in  the  case 
of  loans  not  exceeding  £100  Scots  (£8,  6s.  8d.),  in  the  proof  of  which  parole 
evidence  is  competent  {Hammermen  of  Glasgow,  1628,  Mor.  12408  ;  Thallanc, 
1673,  Mor.  12585  ;  Annand's  Trs.,  1869,  7  M.  526).  But  even  in  such  cases 
there  may  be  circumstances  which  infer  that  parole  evidence  is  not  admis- 
sible (Annand's  Trs.,  tit  supra, -per  Ld.  Deas,  p.  529)  ;  and  where  the  sum  sued 
for,  though  within  the  limit,  is  the  balance  of  a  larger  sum,  or  where,  though 
it  embraces  a  number  of  items,  each  of  which  is  within  the  limit,  it  exceeds 
that  limit  itself,  the  general  principle  holds  good  (Clark,  1836,  14  S.  966 ; 
Annand's  Trs.,  nt  supra). 

Proof  by  oath  of  party  has  been  said  to  be  "  a  reference  and  appeal  to 
conscience  peculiar  to  this  country  "  (per  Ld.  Young  in  Baterson,  vt  supra). 
The  crucial  question  for  the  Court  to  determine,  when  such  reference  has 
been  made,  is,  quid  jurcdum  est  ?  But  it  is  unnecessary  here  to  refer  to  the 
decisions  as  to  the  import  of  party's  oath,  turning  as  they  do  upon  the  par- 
ticular terms  of  the  oath  in  each  case.  The  general  rules  of  interpretation  are 
in  no  wise  different  as  regards  loan  from  what  they  are  as  regards  other  classes 
of  cases  in  which  proof  is  hmited  to  the  defender's  Oath  on  Eeferekce  (q.v.). 
Confining  our  attention,  then,  to  the  writ  of  the  alleged  borrower,  we  are 
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confronted  with  the  difficulty :  Assuming  that  the  subject-matter  in  dispute 
is  not  in  re  mcrcatorid  (if  it  is,  no  such  question  arises),  is  it  necessary  that 
the  writ  of  the  borrower,  rehed  upon  by  the  pursuer  as  evidence  of  the  con- 
tract of  loan,  should  be  either  tested  or  holograph,  in  terms  of  the  various 
Statutes  regulating  the  authentication  of  writs  (Acts  1540,  c.  117;  1579, 
c.  80;  and  1681,  c.  5)?  Or,  will  an  improbative  writing  suffice?  On  this 
point  there  appears  to  be,  at  first  sight  at  all  events,  a  conflict  of  authority. 

There  is,  perhaps,  no  decision  or  expression  of  opinion  in  favour  of  the 
stricter  view  so  direct  or  unambiguous  as  Ld.  Deas'  dictum  in  Smith  (18G9, 
8  jNI.  239,  at  p.  241) :  "  In  order  to  prove  a  loan  of  money,  a  writing,  not 
being  a  bill  properly  stamped,  must,  if  not  tested,  be  holograph  of  the 
borrower,  and  signed  by  him.  The  law  admits  of  an  exception  in  re  merca- 
torid,  but  I  know  of  no  other."  Several  of  the  earlier  cases,  however,  lend 
considerable  countenance  to  the  proposition.  In  Steicart  (12  December 
1815,  F.  C.)  the  writ  was  as  follows  :  "  I,  Alexander  Syme,  vintner  in  Tnver, 
acknowledge  that  I  am  due  Charles  Stewart  £130  sterling,  for  which  I  will 
pay  the  said  Charles  Stewart  on  the  6th  or  9th  June  1813.  Signed  Alex- 
ander Syme.  Dunkeld,  April  6,  1813."  The  document  was  neither  holo- 
graph nor  tested.  In  an  action  raised  by  Stewart,  the  holder  of  the  writ, 
against  the  representatives  of  Syme,  the  granter,  Ld.  Pitmilly,  Ordinary, 
found,  inter  alia,  that  the  written  document  "is  destitute  of  the  legal 
solemnities,  and  not  actionable,"  and  the  Court  adhered.  In  Alexander 
(1830,  8  S.  602)  a  claimant  in  a  multiplepoinding,  in  order  to  instruct  that 
a  sum  of  money  had  been  advanced  by  him  to  his  son,  founded  on  a  docu- 
ment, neither  holograph  nor  tested,  but  signed  by  the  son,  in  which  the 
latter  acknowledged  to  have  borrowed  from  his  father  the  sum  in  question, 
"  for  which  sum  I  obhge  myself  to  pay  interest."  This  document  was 
rejected  as  evidence  of  the  loan,  being,  in  Ld.  Balgray's  words,  "  just  an 
improbative  bond."  In  Jones  (1835, 13  S.  838)  three  co-obligants  subscribed 
a  document,  which  was  holograph  of  one  of  them,  acknowledging  receipt  of 
a  sum  of  money,  and  undertaking  to  repay  the  same.  In  an  action  raised 
against  one  of  tlie  three,  the  defender  pleaded  that  the  document  was  neither 
holograph  of  him  nor  tested,  and  the  Court  assoilzied  him  on  that  ground, 
Ld.-rres.  Hope  remarking,  "It  may  seem  hard  that  a  man's  signature,  when 
adhibited,  should  not  be  always  obligatory,  but  the  point  is  so  fixed."  Other 
cases  which  may  be  cited  in  support  of  the  same  contention  are :  Hamilton's 
Exrs.,  1858,  21  D.  51,  per  Ld.  Curriehill,  60  ;  Brodie,  1870,  6  M.  461 ;  Purvis, 
1869,  7  M.  764;  M'Adie,  1883,  10  E.  741 ;  Dunn's^  Tr.,  1896,  23  R  621. 

In  support  of  the  opposite  contention,  that  a  writ  founded  upon  in  mod  ion 
prohationis  need  not  be  probative,  it  might  be  urged  that  in  Clark  v.  Jioss  (1779, 
Mor.  16942)  a  letter  neither  holograph  nor  tested  was  found  obligatory 
because  the  subscription  of  the  defender  was  acknowledged ;  tliat  a  similar 
result  was  arrived  at  in  Fraser  (1857,  20  D.  115)  and  in  Laidlaw  (1886,  13 
li.  724),  and  that  in  Haldanr  (1872,  10  M.  537)  the  sufficiency  and  not  the 
competency  of  the  writ  produced  in  evidence  was  the  dc  quo  qmvritnr.  The 
case,  however,  in  which  the  point  was  most  clearly  decided  is  that  of  Bryan 
(1892,  19  li.  490).  There  the  wife  of  the  partner  of  a  mercantile  firm  lent 
her  husband,  as  for  his  firm,  the  sum  of  £100,  in  return  for  wliicli  slie 
received  the  following  acknowledgment :  "  Eeccived  from  Mrs.  J.  W.  F. 
Bryan,  Ijy  tlie  hands  of  Mr.  J.  W.  F.  Bryan,  the  sum  of  £100  on  temporary 
loan,  for  which  we  are  obliged,  pp.  Butters  Bros.,  John  Gibson."  This  docu- 
ment was  in  the  handwriting  of  a  clerk  of  tlie  firm,  and  was  signed  by  the 
firm's  casliier.  In  an  action  by  the  wife  against  the  firm  for  repayment  uf 
tlie  loan,  it  appeared  from  a  proof  that  the  cashier  had  authority  to  grant 
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the  acknowledgment  in  question ;  and  it  was  held  that  the  loan  was  suffi- 
ciently instructed. 

The  question  as  to  the  admissibility  of  improbative  writs  as  evidence  of 
loan  has  now  been  authoritatively  settled  by  a  judgment  of  the  whole  Court 
(dissenting  Lds.  Young  and  Adam),  and  the  decision  in  Bryan,  ut  supra,  has 
been  in  terms  approved  (Paterson,  1897,  35  S.  L.  K.  150).  The  facts  in  the  case 
oi Paterson  were  as  follows  :  A  mother  wrote  to  her  son  A.,  requesting  him  to 
uplift  and  pay  to  another  son,  B.,  the  sum  of  £400  belonging  to  her.  Upon 
the  back  of  this  letter  A.  took  the  following  receipt,  signed,  but  not  written, 
by  B. :  "  Eeceived  the  sum  of  £400  sterling,  and  I  agree  to  assign  a  bond  for 
same  in  favour  of  Mrs.  Paterson  [the  lender]  as  arranged."  There  was  also 
a  letter  from  B.  to  the  lender  enclosing  a  draft  for  a  sum  of  money  com- 
posed of  various  items,  including  "  interest  for  one  year  on  the  loan."  After 
B.'s  death  the  mother  raised  an  action  against  his  heir  and  his  executrix 
for  repayment  of  the  loan,  and  produced  the  documents  referred  to.  The 
grounds  of  judgment  may  be  summarised  as  follows :  A  distinction  must  be 
drawn  at  the  outset  between  writings  which  express  obligations  and  writings 
which  merely  record  facts.  It  is  only  to  the  former  class  that  the  authenti- 
cation Statutes  apply.  The  scope  of  those  Statutes  "is  confined  to  those 
writings  by  which  a  person  becomes  directly  bound,  and  wdiich  form  the 
substantive  vincula  upon  which  action  may  be  raised.  They  have  no  appli- 
cation to  a  document  which  is  used  merely  as  evidence  of  a  fact.  They  do 
not  mean  that  every  piece  of  written  evidence  must  be  probative  under  the 
Statute"  (Thorns,  1867,  6  M.  174,  per  Ld.  Benholme,  176;  cf.  Neilsons  Trs., 
1883,  11  K.  119,  per  Ld.  Young).  "  The  facts  recorded  may  be  of  import- 
ance ;  they  may  include  express  verbal  agreements,  or  facts  and  circum- 
stances inferring  agreements  ;  and  they  may  thus  or  otherwise  involve 
obligations — obligations  arising  ex  contractu  or  fsj  delicto.  But  such  writings 
are  not  written  contracts  or  written  obligations.  They  cannot  form  a  sub- 
stantive ground  of  action.  They  are  only  pieces  of  evidence "  (per  Ld. 
Kyllachy).  An  acknowledgment  of  money  received  in  loan,  though  neither 
holograph  nor  tested,  is  accordingly  admissible  in  evidence  ;  though  an 
improbative  written  obligation  must  be  held  pro  non  scri^^to,  not  merely  as  a 
ground  of  action,  but  also  as  a  piece  of  evidence.  To  hold  the  opposite 
would  be  to  place  loan  in  a  position  isolated  from  all  the  other  contracts  of 
which  proof  is  restricted  to  writ  or  oath,  e.rj.  contracts  relating  to  heritage 
where  there  has  been  rei  intervcntuH,  obligations  of  relief  granted  by  one 
co-acceptor  of  a  bill  to  another,  donation,  trust,  proof  of  constitution  and 
resting-owing  of  a  debt  under  the  short  prescriptions,  etc.  In  short,  "  if 
loan  requires  to  be  proved  by  probative  writing,  it  is  the  only  contract  (not 
requiring  to  be  constituted  scrip)to)  in  which  such  restriction  exists  "(per  Ld. 
Kyllachy).  For  these  reasons  the  Court  found  that  the  proof  of  the  loan 
must  be  by  writ  or  oath,  but  that  such  writ  need  not  be  holograph  or  tested  ; 
and  remitted  to  the  Sheriff  to  allow  to  the  pursuer  a  proof  of  her  averments 
hahili  modo^  and  to  the  defenders  a  conjunct  probation.  It  may  be  added 
that  in  Paterson  Ld.  Kyllachy  expressed  an  opinion  oliter,  from  which  Ld. 
Young,  adhering  to  the  view  indicated  by  him  in  Neilsons  Trs.,  nt  supra, 
dissented,  that  an  I.  0.  U.,  being  really  a  short  form  of  written  obligation, 
falls  within  the  class  of  writings  which  must  be  either  holograph  or  tested. 

The  degree  to  which  parole  evidence  may  be  admitted  to  fortify  what 

1  The  Lord  President  (Robertson)  observed  that  an  allowance  of  proof  "  hahili  modo  " 
"  has  a  recognised  meaning  in  our  practice,  and  is  a  serviceable  way  of  pointing  out  that 
the  allowance  of  proof  does  not  imply  that  all  the  facts  disclosed  on  record  may  com- 
petently be  proved  by  parole." 
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written  evidence  there  may  be  (where  there  is  no  written,  there  can  of 
course  be  no  parole,  evidence)  is  not  very  clearly  defined.  Parole  evidence 
is  unquestionably  admissible  to  prove  the  genuineness  of  a  holograph 
document  or  of  a  signature  to  a  writ  not  holograph  :  it  was  admitted 
in  Bryan,  ut  supra,  to  prove  that  the  person  who  bore  to  sign  the 
a,Qk\\o^\QA^vaervt  j^x^r  procurationem  of  the  firm  had  really  authority  to  do 
so  (cf.  Woodrov:,  1861,  24  D.  31) ;  it  is  admissible  to  prove  the  date  of  a 
holograph  writ,  which  does  not  prove  its  own  date  {Purvis,  1869,  7  M.  864)  ; 
and  other  matters  may  also  be  proved  by  parole,  e.r/.  whether  the  document 
relied  on  was  granted  by  a  bankrupt  in  fraud  of  creditors  (Williamson,  1882, 
9  E.  859,  explained  per  Ld.  Kinnear  in  Dunn's  Tr.,  vt  inf.).  But  if  the 
documents  are  insufficient  to  prove  the  alleged  loan,  they  will  not  be 
sufficient  to  let  in  parole  evidence.  This  is  clearly  decided  by  the 
judgment  of  the  majority  of  the  Court  in  Hahlane  (1872,  10  M.  537),  and 
is  reiterated  by  Ld.  Kinnear  in  the  following  passage  :  "  The  rule  is  that 
loans  cannot  be  proved  except  by  the  writ  of  the  borrower.  It  is  quite 
consistent  with  the  rule  to  admit  parole  evidence  of  facts  extrinsic  to  the 
writing,  in  order  to  prove  that  it  is  in  trutli  and  in  law  the  borrower's 
writ.  It  may  be  necessary,  and  it  is  perfectly  competent,  to  prove  hand- 
writing or  to  prove  delivery,  or,  it  may  be,  to  i:)rove  the  authority  of  an 
agent.  There  may  be  other  purposes  which  might  be  figured  similar  to 
these.  But  parole  evidence  is  not  admissible  except  for  the  purpose  of 
enabling  the  creditor  to  prove  the  loan,  not  by  the  parole  evidence  itself, 
but  by  his  debtor's  writ.  It  cannot  be  admitted  to  prove  the  essential 
facts  which  go  to  constitute  loan  without  violating  the  rule  of  law " 
{Dunn's  Tr.,  1896,  23  E.  621,  at  p.  633). 

"With  regard  to  the  sufficiency  of  any  writing  to  prove  loan,  it  has  been 
held  in  a  long  series  of  cases  that  "  where  a  document  or  writing,  admit- 
ting the  receipt  of  money,  is  given  to  the  party  advancing  the  amount 
by  the  party  who  receives  it,  it  will  be  presumed  that  an  obligation 
to  repay  is  thereby  constituted,  unless  the.  party  who  has  received 
the  money  shall  establish  that  it  was  paid  to  extinguish  some  counter 
obligation,  or  to  satisfy  some  other  demand  which  he  had  against  the 
advancer"  (per  Ld.  Cowan  in  Haldanc,  1872,  10  M.  537,  at  543).  The 
two  leading  cases  on  the  point  are  Ross  v.  Fid  lev,  24  November  1809, 
F.  C,  and  Thomson,  ISGl,  23  D,  693 :  and  other  cases  bearing  thereupon 
are:  Or/ilrir,  1703,  Mor.  11510;  Donaldson,  1711,  Mor.  11511;  Allan, 
1837,  15  S.  1130;  Martin,  1850,  12  J).  960;  Frascr,  1857,  20  D.  115; 
and  Goiv's  Fxrs.,  1866,  4  M.  578.  It  is  to  be  noted  that  delivery  of  the 
acknowledgment  by  the  debtor  to  the  creditor  is  essential.  "  I  am  not 
aware  of  any  case  where  a  document  not  in  the  hands  of  the  lender  was 
held  to  prove  a  loan.  It  is  its  being  in  the  liands  of  tlie  lender  that  gives 
point  and  meaning  to  tlie  documenf}"  (per  Ld.  Pres.  Inglis  in  Jlaldanc,  ut 
supra,  p.  541).  "Tlie  doctrine  so  repeatedly  laid  down  is  that  he  who 
gives  another  a  document  acknowledging  the  receipt  of  money,  without 
qualification  or  explanation,  as  a  chirographum  to  be  ])reserved  against 
him,  infers  an  obligation  to  repay,  and  this  obligation  arises  not  so  nnuli 
from  the  document  itself  as  from  its  possession  by  the  otlier  party.  This 
is  the  case  of  Iloss  and  a  whole  scries  of  decisions  "  (per  Ld.  Neaves  in 
Duncan,  1873,  11  M.  254,  p.  259).  A  written  acknowledgment  of  the 
receipt  of  money  nuist  always,  of  course,  be  takon  suliject  to  any 
qualification  which  it  contains  {Duncan,  ut  supra) ;  and  wliero  the  letter 
l)rought  forward  as  evidence  of  the  loan  is  part  of  a  correspondence,  it  is 
comp(;tent  to  take    inio   account   the  corrcsjxnidcnce  as  a  wlioh*.     Nay,  the 
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failure  to  produce  part  of  that  correspondence  may  displace  the  usual 
presumption  in  duhio  in  favour  of  an  obligation  to  repay  {M'Xccn,  1864, 
2  M.  392). 

A  bank  cheque  drawn  in  favour  of  the  alleged  borrower  and  indorsed 
by  him,  but  in  possession  of  the  bank,  not  of  the  lender,  will  not  instruct 
loan  {Hcddane,  ut  supra).  But  if  the  alleged  loan  be  one  of  a  series  of 
transactions  between  the  parties,  an  entry  in  the  creditor's  books  against 
the  debtor  will  be  sufficiently  vouched  by  a  cheque  (Ilobh,  1884,  11  E.  881). 
An  entry  in  a  depositor's  pass-book  with  a  savings  bank  of  a  payment 
made  to  a  third  party,  who  affixed  his  signature  to  the  entry,  has  been  held 
to  establish  loan  (Fraser,  1857,  20  D.  115).  The  mere  indorsation  of  a 
deposit  receipt  will  not  infer  loan  {Nimnw,  1873,  11  M.  446),  yet,  fortified 
by  a  copy  of  a  letter  from  the  debtor's  agent  to  the  debtor,  has  been  found 
to  be  sufficient  (Laidlaic,  1886,  13  E.  724).  The  case  of  Laidlaw,  indeed, 
seems  to  go  farther  in  the  latitude  of  proof  allowed  than  any  of  its 
predecessors ;  the  Ld.  J. -CI.  Moncreiff  expressing  the  opinion  that  writ  of 
the  authorised  agent  of  the  debtor  was  equivalent  to  the  debtor's  own. 
Other  cases  in  which  the  writing  relied  on  has  been  held  sufficient  are : 
Robertson,  1858,  20  D.  371, and  Christies  Trs.,  1870,  8  M.  461.  Cases  where 
the  proof  has  been  held  to  be  insufficient  are  :  Piidhcrford's  Exrs.,  1861,  23  D. 
1276  ;   Woodroiv,  1861,  24  D.  31 ;  Buteliart,  1863, 1  M.  1123. 

When,  either  by  writing  or  by  reference  to  his  oath,  receipt  of  the 
money  by  the  alleged  debtor  has  been  proved,  the  onus  lies  upon  him  of 
proving  that  the  money  was  received  upon  some  other  footing  than  that 
of  loan,  e.g.  by  way  of  Donation  {q.v.)  or  in  extinction  of  a  claim  upon  the 
alleged  creditor.  He  will  be  allowed  to  prove  this  liahUi  modo,h\\i  it  seems 
not  quite  settled  whether  that  means  that  his  proof  will  be  Ihnited  to  the 
writ  or  oath  of  his  opponent.  As  regards  donation,  at  all  events,  the  law- 
lias  undergone  a  change  during  the  last  forty  years,  as  Ld.  Trayner  pointed 
out  in  Paterson,  id  sicj^ra,  and  there  seems  to  be  now  no  doubt  that  donation 
may  be  competently  proved  by  parole  {Wright's  Exrs.,  1880,  7  E.  535). 
From  the  tenor  of  their  Lordships'  opinions  in  Paterson,  it  seems  highly 
improl)able  that  in  future  the  rule  applied  by  the  Court  will  become  more 
stringent. 

For  particular  aspects  of  the  contract  of  loan,  see  Bank  ;  Bills  of 
Exchange  ;  Bond  ;  Bond  and  Disposition  in  Security. 

[See  Stair,  i.  11,  iv.  43.  4;  Ersk.  Inst.  iii.  1.  18-25,  iv.  2.  20  ;  Prin.  iii. 
1.  7-9,  iii.  3.  30;  Bell,  Prin.  s.  32  {n),  194-202A,  2257;  Bankt.  i.  354; 
Bell,  Com.  i.  275 ;  Eoss,  Lect.  i.  67 ;  Dickson  on  Evidence,  s.  592 ; 
Kirkpatrick,  Digest,  s.  143  ;  Addison  on  Contracts,  346.] 


Loa.ning'. — A  loaning  is  a  drove  road  constituted  for  the  benefit  of 
one  or  more  definite  neighbouring  farms,  accompanied  by  a  right  of  pastur- 
ing in  transit  {Chatto,  1790,  Hume,  734 ;  Reid,  1891,  18  E.  744,  28  S.  L. 
E.  511 ;  Eankine,  Landownership,  3rd  ed.,  394).     See  Actus  ;  Iter. 


Lobsters. — See  Fishings. 


Local  Government  Board  for  Scotland.— The  Local 

Government   Board   for   Scotland  was  created  by  the  Local  Government 
(Scotland)   Act,    1894   (57    &  58  Vict.  c.  58,  s.  3).     It  succeeded  to  the 
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powers  and  duties  of  the  Board  of  Supervision  {q.v.),  abolished  by  the  same 
section,  and  all  references  in  Acts  of  Parliament,  contracts,  deeds,  etc.,  to 
the  Board  of  Supervision  are  to  be  construed  as  references  to  the  Local 
Government  Board  for  Scotland  (s.  7). 

I.  Constitution,  Officers,  etc. 

The  Board  consists  of  three  ex  officio  members  and  three  appointed 
by  the  Crown.  The  former  are  the  Secretary  for  Scotland,  who  is  Pre- 
sident, the  Solicitor-General  for  Scotland,  and  the  Under  Secretary  for 
Scotland.  The  appointed  members  (salaried)  are  the  vice-president,  a 
member  of  the  Faculty  of  Advocates  of  not  less  than  seven  years'  standing, 
and  a  registered  medical  practitioner  having  the  prescribed  qualification  in 
public  health  (s.  4).     The  last-named  is  debarred  from  private  practice. 

The  office  of  tlie  Board,  at  which  its  ordinary  business  is  transacted,  is 
in  Edinburgh  (8  &  9  Vict.  c.  83,  s.  5). 

Sec.  5  of  the  Act  of  1894  contains  provisions  as  to  the  seal,  style,  acts, 
orders,  and  rules  of  the  Board.  Sec.  6  transfers  to  it  the  secretary  and 
officers  of  the  Board  of  Supervision,  and  empowers  the  appointment  of 
additional  officers  (see  also  8  &  9  Vict.  c.  83,  s.  14;  19  &  20  Vict.  c.  117; 
and  60  &  61  Vict.  c.  38,  s.  11). 

The  Board  is  required  to  make  an  annual  report  to  the  Secretary  for 
Scotland  (8  &  9  Vict.  c.  83,  s.  8).  It  is  understood  that  the  Board  is  also 
intrusted  with  the  arrangement  and  publication  of  the  annual  Local  Taxa- 
tion Eeturns  made  to  the  Secretary  for  Scotland  under  44  &  45  Vict.  c.  6. 

II.  Powers  and  Duties. 

These  may  be  described  generally  as  consisting  in  the  supervision  of 
(1)  the  election  and  the  work  of  parish  councils,  and  (2)  the  work  of  the 
local  sanitary  authorities. 

1.  Parish  Councils. — (1)  Election  and  General  Budness. — The  Local 
Government  Board  was  intrusted  with  the  duty  of  bringing  the  Act  of 
1894  into  operation,  whereby  parish  councils  were  elected  in  place  of  the 
former  parochial  boards,  and  it  is  required  to  exercise  continued  supervision 
over  the  working  of  the  Act.  Its  approval  is  required  in  fixing  or  altering 
tlie  number  of  councillors  (s.  9),  and  every  division  of  a  parish  into  wards 
must  be  reported  to  the  Board  (s.  13).  The  Board  orders  the  election 
of  additional  members  of  a  landward  committee  where  the  number  of 
rural  councillors  in  a  parish  is  less  than  five  (s.  23).  It  determines  ques- 
tions that  arise  as  to  the  duties  of  county  and  town  councils  in  arranging 
for  the  election  of  parish  councils,  and,  where  necessary,  apportions  the 
expenses  of  elections  among  the  authorities  concerned  (ss.  14,  15).  If  there 
is  no  election,  or  an  insufficient  election,  the  Board  takes  the  necessary 
remedial  measures. 

The  Board's  approval  is  required  to  any  rearrangement  of  the  ]wwers  and 
duties  of  medical  officers  transferred  by  the  Act  from  parochial  boards  to 
parisli  councils.  An  inspector  of  poor  so  transferred,  if  aggrieved  by  any 
redistribution  of  duties,  may  appeal  to  the  Board  (s.  51). 

The  Board  makes  rules  as  to  the  manner  in  which  ])arish  councils  are  to 
keep  accounts,  and  publish  them,  and  make  payments  (ss.  35,  30).  It  also 
appoints  auditors,  makes  rules  for  audit,  and  decides  on  surcharges  (s.  36). 

(2)  Parish  Trusts. — In  the  case  of  parish  trusts,  the  Board  exercises 
supervision  as  to  the  expediency  of  the  parish  council  appointing  trustees, 
and  as  to  the  number  of  such  trustees.     It  also   prescribes  Llic  method  oil 
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keeping  and  publishing  the  accounts  of  any  property  held  as  a  parish  trust, 
including  kirkyards  transferred  to  the  parish  council  (s.  30). 

(3)  Acquisition  and  Alienation  of  Land. — The  Board's  consent  is  required 
to  the  sale  or  exchange  by  parish  councils  of  heritable  property  transferred 
by  the  Act  from  parochial  boards  (s.  48).  When  a  rural  parish  council  or 
a  landward  committee  desires  to  acquire  land,  and  cannot  do  so  l)y  agreement, 
the  Board's  confirmation  is  required  of  any  order  taking  land  compulsorily. 
The  details  as  to  notices,  public  inquiries,  arbitration,  etc.,  are  contained  in 
sec.  25  of  the  Act  of  1894.  Land  so  acquired  cannot  be  sold,  exchanged,  or 
let  for  longer  than  a  year  without  the  Board's  consent  (s.  24  (2)).  The 
Board  exercises  similar  functions,  under  sec.  26,  when  a  parish  council 
desires  to  lease  land  compulsorily  for  allotments  or  common  pasture. 

(4)  Belief  of  the  Poor. — The  supervision  of  j)arish  councils  in  adminis- 
tering poor  relief  is  the  most  important  branch  of  the  Board's  work,  the 
leading  enactment  being  the  Poor  Law  (vScotland)  Act,  1845  (8  &  9  Vict, 
c.  83). 

The  Board  is  vested  with  general  powers  of  inquiry  into  the  management  of 
the  poor,  having  power  to  call  for  returns,  to  exanane  persons  on  oath,  and  to 
call  for  documents  (s.  9).  It  may  authorise  special  inquiries  to  be  made  by 
one  of  its  members,  or  by  a  commissioner  (ss.  10,  11,  and  19  &  20  Vict. 
c.  117).  Tlie  Board  may  allow  expenses  to  witnesses,  and  penalties  are 
incurred  by  disobedience  to  its  summons  or  order  (ss.  12,  13).  Any 
member  of  the  Board,  or  the  secretary,  or  a  servant  of  the  Board  duly 
authorised,  may  attend  meetings  of  parish  councils  (s.  15).  Its  approval  is 
required  to  any  alteration  of  the  dates  of  the  statutory  meetings  for  revis- 
ing the  roll  of  paupers  (s.  30).  It  has  special  duties  in  enforcing  the 
removal  of  lunatic  paupers  to  asylums  (s.  59).  The  Board  fixes  the  form 
of  notices  (s.  90),  and  may  require  returns  from  parish  councils  as  to  funds 
vested  in  them  by  gift,  mortification,  or  bequest  for  the  poor  (s.  53).  The 
Board's  powers  of  combining  parishes  for  poor  law  purposes  (s.  16),  and  of 
dissolving  such  combinations  (24  &  25  Vict.  c.  18),  still  exist,  and  may  be 
exercised.  But  they  are  practically  superseded  by  the  powers  now  con- 
ferred on  the  Secretary  for  Scotland  for  altering  parish  areas  (57  &  58  A' ict. 
c.  58,  s.  46). 

The  inspector  of  poor  in  each  parish  is  in  fact  as  much  the  servant  of 
the  Board  as  of  the  parish  council.  His  appointment  and  remuneration 
require  the  Board's  approval  (8  &  9  Vict.  c.  83,  s.  32).  He  must  obey  the 
Board's  instructions  (s.  55),  and  the  Board  may  suspend  or  dismiss  him  for 
neglect  of  duty  or  incompetency  (s.  56).  The  practical  effect  of  these  pro- 
visions is  that  he  can  be  removed  from  office  only  by  the  Board  (per  Lord 
President  in  the  Bull  case,  1855,  17  D.  827,  and  per  Ld.  Shand,  Ordinary,  in 
Clark,  1873, 1  E.  261).  For  instance,  a  parish  council  is  not  entitled  to  dis- 
miss an  inspector  indirectly,  without  the  Board's  consent,  by  reducing  his 
salary  {Old  MonUand  case,  1880,  7  E.  469).  See  Guthrie  Smith,  Poor  Zaw, 
3rd  ed.,  pp.  77  ct  scq. 

A  resolution  by  a  parish  council  to  raise  the  poor  funds  by  assessment 
must  be  reported  to  the  Board,  and  cannot  be  rescinded  without  the 
Board's  consent  (s.  33).  The  question  of  classification  of  lands,  etc.  (which 
formerly  required  the  Board's  approval),  is  now  of  no  importance  (59  &  60 
Vict.  c.  37,  s.  5).  _ 

The  Board's  approval  is  required  to  the  erection  of  poorhouses  by 
parishes  singly  or  in  combination,  to  the  withdrawal  of  any  parish  from  the 
combination,  to  the  plans  of  the  building,  to  the  regulations  for  its  manage- 
ment, and  to  the  rates  to  be  charged  to  outside  parishes  (ss.  60,  61,  63,  64, 
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65).  The  Board  has  the  power  of  removiug  the  poorhouse  medical  officer 
for  incouipeteucy  or  neglect  (s.  QQ). 

The  Board  has  exclusive  jurisiliction  in  all  complaints  by  paupers  of 
inadequate  relief  (ss.  74,  75 ;  Keith,  1866,  4  M.  1025). 

AVhere  a  parish  council  refuses  to  comply  with  the  Board's  instructions, 
the  Board  may  proceed  by  summary  petition  in  the  Court  of  Sessiori  (s.  87), 
even  although  the  petition  may  in  substance  amount  to  a  reduction  and 
interdict  {Glasgow  case,  1850,  12  D.  627).  The  Court  will  not  review  the 
merits  of  the  Board's  decision  {Clark,  1873,  1  K.  261). 

(5)  Vaccination. — In  the  administration  of  the  Vaccination  (Scotland) 
Act,  1863  (26  &  27  Vict  c.  108),  the  Board  makes  regulations  to  which 
parish  councils  must  conform,  and  it  has  the  same  power  of  enfojcing  these 
as  under  the  Poor  Law  Act.  It  may  also  perform  at  its  own  hand  any 
duty  which  the  parish  council  is  neglecting. 

2.  Local  Saxitary  Authorities. — In  sanitary  matters  the  Board 
has  powers  of  supervision  and  control  over  town  councils,  police  com- 
missioners, and  district  committees. 

(1)  Under  the  Public  Health  {Scotland)  Act,  1897  (60  &  61  A^ict.  c.  38).— 
The  Board  is  declared  to  be  the  central  authority  for  the  execution  of  the 
Act  (s.  5),  and  its  general  powers  of  inquiry  and  investigation  (ss.  6-10) 
are  almost  identical  in  terms  with  those  conferred  on  it  by  sees.  9-13  of  the 
Poor  Law  (Scotland)  Act,  1845.  Sec.  15  (along  with  52  &  53  Vict.  c.  50, 
s.  54)  places  the  medical  officers  of  health  and  the  sanitary  inspectors 
appointed  by  local  authorities  (and  by  county  councils)  in  much  the  same 
relation  to  the  Board  as  inspectors  of  poor.  The  Board  may  require  returns 
from  registrars  of  births,  etc.  (s.  15).  Its  confirmation  is  required  of  any 
order  regulating  an  offensive  business,  and  an  ai)peal  lies  to  it  against  such 
pi'oposed  order,  and  against  a  refusal  of  a  knacker's  licence  (ss.  32,  33). 
The  Board  may  deal  with  nuisances  created  by  a  local  authority  (s.  37).  It 
may  require  local  authorities  to  provide  premises,  etc.,  for  disinfecting 
(s.  46),  and,  singly  or  in  combination,  to  provide  hospitals,  of  which  the 
site  and  plans  require  the  Board's  approval  (s.  66).  Such  approval  may  be 
conditional  {Magistrates  of  Edinhurgh,  1896,  23  R  383).  It  may  require 
local  authorities  to  make  bye-laws  as  to  lodging-houses  (s.  72).  The  Board 
has  large  general  powers  to  make  regulations  to  prevent  the  spread  of 
epidemics  (ss.  78-88).  It  decides  on  all  objections  by  parties  affected  by 
any  proposed  sewer  (ss.  105,  106),  and  its  approval  is  required  to  the 
construction  of  any  outfall-sewer  beyond  the  district  of  the  local  authority 
(s.  28).  The  Board's  sanction  is  required  where  local  authorities  desire  to 
combine  as  to  sewerage  (s.  121)  or  waterworks  (s.  130),  and  its  recom- 
mendation is  necessary  to  obtaining  loans  from  the  Public  Works  Loan 
Commissioners  (s.  142).  Tlie  Board  may  constitute  port  sanitary  author- 
ities and  arrange  for  their  proceedings  (ss.  172-175).  It  controls  local 
authorities  in  tlie  acquisition  and  alienation  of  lands,  and  may  authorise 
the  compulsory  taking  of  land,  subject  to  appeal  -to  Parliament  (ss.  144, 
145).  The  Board's  confirmation  is  required  to  bye-laws  made  under  the 
Act  (s.  185);  and  to  bye-laws  under  the  I'.urgh  Police  Act,  1892  (s.  318), 
relatim,'  to  sanitary  makers;  and  also  to  bye-laws  made  for  special  districts 
formed  under  57'  &  58  Vict.  c.  58,  s.  44.  Penalties  are  exigible  ibr 
violating  it3  directions  and  regulations  (s.  163).  It  is  not  liable  for  the 
irregularities  of  its  officers  (s.  166).  The  Board  has  power  to  enforce  the 
Act  l)y  summary  petition  to  the  Sheriif  (s.  146)  or  to  the  Court  of  Session 
(.s.  147).     :Mere  failure  to  deal  with  a  nuisance  of  which  the  local  authority 
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knows  will  justify  the  Board  iu  presenting  a  summary  petition  to  the  Court 
of  Session  for  an  order  to  execute  the  necessary  works  {Montrose  case,  1872, 
11  M.  170;  Lochmabcn  case,  1893,  20  K.  434).  The  Court  will  allow  the 
local  authority  reasonable  time  to  remedy  the  nuisance  {ib.) ;  but  when  the 
local  authority  has  been  induced  to  act  only  after  the  presentation  of  the 
petition,  the  Board  will  be  entitled  to  expenses  {Pittcnvxem  case,  1874,  1  E. 
1124).  But  what  the  Board  requires  must  be  clearly  within  the  limits  of 
the  local  authority's  statutory  powers  {Elgin  case,  1897,  24  E.  512). 

(2)  Under  the  Infectious  Diseases  Notification  Act,  1889  (52  &  53  Vict. 
c.  72). — The  Board  prescribes  the  form  of  certificates  (s.  4),  and  its  approval 
is  required  to  the  making,  varying,  or  revoking  of  any  order  extending  the 
definition  of  "  infectious  disease  "  (s.  7). 

(3)  Under  the  Cleansing  of  Persons  Act,  1897  (60  &  61  Vict.  c.  31).— 
The  Board's  sanction  is  required  to  the  erection  by  the  local  authority  of 
buildings  for  the  purposes  of  the  Act  (s.  3). 

{A)  Under  the  Housing  of  the  Working-Classes  Act,  1890  (53  &  54  Vict. 
c.  70). — Part  IIL,  relating  to  working-class  lodging-houses,  can  be  adopted 
by  a  district  committee  only  on  receiving  the  necessary  certificate  from  the 
Board  (ss.  55,  96  (1)),  which  may  be  given  after  local  inquiry  (s.  94  (3)  {h)), 
and  the  Board's  consent  is  required  for  the  sale  and  exchange  of  lands 
acquired  by  district  committees  under  these  powers  (ss.  60,  96  (1)). 

(5)  Dairies. — By  sec.  9  of  49  &  50  Vict.  c.  32,  the  Board  (as  coming  in  place 
of  the  Board  of  Supervision)  is  vested  with  the  power,  conferred  on  the 
Privy  Council  by  41  &  42  Vict.  c.  74,  s.  34),  of  making  orders  relative  to 
Dairies,  Cowsheds,  and  Milkshops  (q.v.  ante). 

3.  Miscellaneous. — (1)  Kirk-sessions  are  bound  to  report  to  the  Board 
annually,  or  oftener  if  required,  as  to  the  application  of  moneys  arising 
from  church  collections  in  parishes  in  which  the  poor  funds  are  raised  by 
assessment.  Practically  this  simply  informs  the  Board  as  to  the  amount 
spent  by  kirk-sessions  on  the  poor,  though  it  also  is  a  safeguard  against 
illegal  use  of  such  funds  (8  &  9  Vict.  c.  83,  s.  54). 

(2)  Under  the  Orkney  and  Zetland  Smcdl  Piers  and  Harbours  Act,  1896 
(59  &  60  Vict.  c.  32),  the  Board's  approval  is  required  to  the  formation, 
enlargement,  or  alteration  of  special  districts  for  harbour  purposes,  and  to 
the  levy  of  any  assessment  on  such  district. 

Locality — The  decree  of  the  Teind  Court  apportioning  the  stipend 
among  the  heritors  liable  to  pay  (Ersk.  ii.  10.  47  ;  Bell,  Prm.  ss.  1162  f^  seq.  ; 
Black,  Paroch.  Eccles.  Laiv,  147).     See  Augmentation  ;  Teinds. 


Locality  of  a  Widow.— See  Makpjage  Contract;  Terce. 


LocatiO  COnduCtio,  or  letting  and  hiring,  was  one  of  the  consen- 
sual contracts  of  Eoman  law.  The  contract  was  concluded  and  the  parties 
bound,  as  soon  as  they  were  agreed  upon  what  was  to  be  hired,  and  the  con- 
sideration {merces)  to  iDe  paid  for  it  (Gains,  iii.  142 ;  Inst.  iii.  24  pr.).  The  merces 
must  be  money,  "j^cunia  nnme  rata,"  except  that  the  rent  of  agricultural 
land  might  be  a  certain  proportion  of  its  annual  produce  {Cod.  4.  65.  21). 

There  were  three  forms  of  locatio  conductio :  locatio  conductio  rei ;  local io 
conductio  operarum ;  locatio  conductio  operis. 


LOCHS  137 

Loccdio  condudio  rci  is  the  letting  or  hiring  of  a  res,  moveable,  immove- 
able, or  even  incorporeal,  e.g.  a  usufruct  (Di(/.  7.  1.  12.  2).     The  tenant  of  a 
house  was  called  inqidlinus,  of  agricultural  land,  colonus.     The  usual  term 
for  a  lease  of  land  was  the  lustrum  of  five  years.     If  there  was  no  stipula- 
tion to  the  contrary,  the  obligations  formed  by  the  contract  passed  to  the 
representatives  of  both  parties  {Dig.  19.  2.  19.  8 ;  Inst.  iii.  24.  6),  and  the 
lessee  might  sublet  to  another  {Cocl.  4.  65.  6 ;  Dig.  19.  2.  60.  pr.).     The 
lessor   was   bound   to   put   the    lessee  in    possession   of   the   subject ;   to 
deliver   it    in    a    proper    state    of    repair ;    to   maintain    it    in   such   a 
condition   that   it  might  be  fit  for   the   purpose  for  which   it  was   let : 
and   to  warrant    undisturbed    possession  to  the   lessee   during   the   term 
agreed  on  {Dig.  19.  2.  7  et  seq.).     A  purchaser  of  the  subject  let  was  not 
bound  by  the  lease ;  he  could  eject  the  tenant,  whose  only  remedy  was  a 
claim  of  damages  against  the  lessor  under  the  warranty.     To  prevent  this, 
it  was  usual  in  the  case  of  a  sale  to  stipulate  that  the  purchaser  should  be 
bound  by  the  current  leases  {Dig.  19.  2.  25.  1).     The  lessee  is  bound  to  pay 
the  rent  or  hire  {jjensio,  merces)  at  the  stipulated  periods,  and  interest,  if 
the  pavment  falls  into  arrear  {D.  22.  1.  17.  4) ;  to  take  reasonable  care  of 
the  subject  and  keep  it  in  good  condition ;  to  put  it  to  no  other  use  than 
that  for  which  it  was  let  (Gains,  iii.  19G,  197) ;  and  to  give  up  possession 
of  it  at  the  end  of  the  term.     When  two  years'  rent  fell  into  arrear,  the 
tenant  might  be  ejected  {Dig.  19.  2.  54.  1).     The  tenant  of  a  farm  is  entitled 
to  a  proportionate  reduction  {remissio)  of  his  rent,  if  part  of  his  crop  is 
destroyed  by  an  unavoidable  accident,  such  as  an  inundation  ;  but  if,  during 
the  remaining  years  of  the  lease,  the  previous  loss  is  compensated  by  more 
than  usually  abundant   harvests,  the   tenant  is   bound    to    pay  tlie   sum 
previously  remitted  {Dig.  19.  2.  54.  1). 

Loccdio  conductio  opcrarum  is  a  contract  of  hire  whereby  one  party 
agrees  to  supply  the  other  with  a  certain  amount  of  labour  in  consideration 
of  a  money  payment.  Owing  to  the  prevalence  of  slavery,  this  contract 
i.e.  the  liiring  of  free  men,  was  much  less  important  in  Eoman  than  in 
modern  law.  The  labour  to  be  suppled  \mder  loccdio  conductio  opcrcirum 
must  always  consist  of  operce  illibercdes,  i.e.  unskilled  labour.  Oj^crce 
libcrcdes,  the  services  of  advocates,  physicians,  etc.,  could  not  form  the 
subject  of  loccdio  conductio  {Dig.  50.  13.  1 ;  11.  6.  1  pr.  ;  19.  5.  5.  2). 

Locatio  conductio  opcris  is  a  contract  whereby  one  party  agrees,  for  a 
fixed  merces,  to  do  for  another  some  definite  job,  e.g.  to  build  a  house,  or 
manufacture  something,  or  do  certain  repairs.  To  this  category  belongs 
a  contract  concluded  with  a  common  carrier.  The  person  who  undertakes 
tlie  job  is  the  conductor  opcris.  He  is  not  bound  to  obey  the  orders  of  tlie 
locator  opjcris  in  regard  to  the  details  of  the  work  {Inst.  iii.  24.  4;  Dig.  19. 
2.  2.  1).  On  the  whole  subject,  see  Inst.  iii.  24;  Cod.  4.  65 ;  Dig.  19.  2,  a 
title  translated  and  annotated  by  C.  H.  Monro,  M.A.,  Camb.  Univ.  Press, 
1891. 


Location.— See  Hiking. 


Lochs. — (rt)  Surrounded  hj  Lands  of  one  Proprietor. — In  this  case  the 
loch  imsses  as  part  and  pertinent  of  the'  lands  without  being  particularly 
mentioned  by  name,  or  without  even  the  general  expression  cum  lacuhus 
(Stair,  ii.  3.  73;  Bankt.  ii.  3.  12;  Macdonnell,  8  S.  881).  Both  the 
solum  and  the  water  belong  to  the  proprietor  of  the  lands.     His  use  of  the 
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water  may  be  subject  to  the  rights  of  inferior  proprietors  if  they  have  an 
interest  in  a  stream  flowing  from  tlie  loch.  He  has  the  sole  right  of 
fishing  in  the  loch,  which  cannot  be  defeated  by  forty  years'  fishing  on 
the  part  of  the  public,  even  although  there  is  public  access  to  the  water 
{Montgomcric,  23  D.  635).  He  may  drain  the  loch  dry,  even  though  in 
so  doing  he  floods  the  stream  {Mayor  of  Berwiclx:,  Mor.  12772),  but  he  has  no 
right  to  do  away  with  the  source  of  a  stream.  If  the  loch  have  no  outlet, 
but  be  a  stagnum,  the  proprietor  may  make  an  outlet  and  send  a  stream  in 
any  direction  he  please.  He  may  change  the  direction,  provided  other 
parties  have  not  liy  prescription  accpiired  a  right  to  tlie  stream  so  made. 

{h)  Surrounded  hy  Lands  of  difcrent  ProiMctors. — Here  there  is  a 
legal  presumption  that  all  the  riparian  proprietors  have  a  common  right  to 
the  locli.  This  presumption  holds  where  the  loch  is  not  expressed  in  the  titles 
of  either  or  any  of  the  proprietors,  and  has  not  been  possessed  exclusively 
by  either  or  any  for  the  prescriptive  period  ;  but  it  may  be  overcome.  This 
happened  when  one  party  was  infeft  in  the  loch,  2^cr  exjjrcssum,  and  the 
other  in  lands  adjoining  the  loch  cum  lacu  et  piscationibus.  It  was  held 
without  proof  that  the  owner  of  the  express  right,  though  it  was  derived 
from  the  same  author  as  the  general  title,  and  at  a  date  subsequent  to  it, 
had  the  sole  right  to  the  loch  {Scott,  Mor.  12771).  If  the  loch  be  dis- 
contiguous to  the  lands,  even  an  express  title  will  require  proof  of  possession, 
as  such  a  conveyance  may  be  held  only  to  imply  a  water  servitude  {Steivart's 
Trs.,  1874,  1  E.  334).  Fishing  in  a  loch  is  ordinary  use  thereof.  Where 
of  two  proprietors  one  had  a  clause  cum  piscationihus  in  his  titles,  and 
the  other  had  not,  but  they  had  both  fished,  it  was  held  that  the  proprietor 
lacking  the  grant  could  not  be  restricted  from  so  doing  {Macdonald, 
1836,  15  S.  259).  One  proprietor  may  have  a  right  to  the  solum  of  the  loch, 
and  another  onlv  a  servitude  over  it  for  certain  purposes  {Cunninghamc, 
1836,  15  S.  295";  1838,  16  S.  1060).  For  example,  one  estate  was  held 
cum  lacuhus  ct  'piscationibus,  and  prescriptive  possession  of  exclusive  right 
of  ownership  was  proved,  whereas  the  other  title  only  showed  liberty  to 
use  the  loch  for  washing,  etc.,  opposite  the  lands.  The  loch  was  held  to 
belong  to  the  first  proprietor  {Baird,  1836,  14  S.  396). 

The  boundary  of  a  loch  is  decided  by  the  margin  of  the  water  when  it 
is  in  its  ordinary  state  {Did:,  1769,  Mor.  12813).  It  is  not  the  highest 
mark  of  the  w^ater,  as  in  the  sea,  nor  the  medium  line  {Baird,  1839, 
1  D.  1051).  In  spite  of  artificial  draining,  the  state  of  the  loch  is  accepted 
as  decisive  when  it  has  continued  so  beyond  the  prescriptive  period,  but 
within  the  prescriptive  period  artificial  operations  do  not  affect  the  boundary 
{Graliam's  Tr.,  1835,  1  D.  1053 :  Baird,  cit. ;  and  Cunninglmme,  cit.). 

Joint  proprietorship  of  a  loch  has  two  aspects :  {a)  as  to  the  solum,  and 
{h)  as  to  the  water.  The  right  of  each  proprietor  to  the  solum  extends 
to  the  middle  of  the  loch  ex  advcrso  of  the  lands,  and  carries  the  right  to  all 
minerals  beneath  such  portion  {Cochrane,  1815,  6  Pat.  139).  Each  pro- 
prietor, on  the  other  hand,  has  a  piro  indiviso  right  to  use  the  whole  loch 
for  fishing,  boating,  etc.  He  may  use  only  his  own  lands,  however,  for 
landing  nets  {Loch  Eannoch  case,  1798,  quoted  Menzics,  1854,  16  D.  827, 
828  ;  affd.  1856,  2  Macq.  463,  19  D.  H.  L.  1),  and  each  has  a  right  to  pre- 
vent abuse  by  a  joint  proprietor.  The  joint  right  may  be  included  under 
an  entail  {Stirling,  1827,  6  S.  272  ;  aff-d.  1829,  3  W.  &  S.  462). 


Lock    (in   Scots   "a   small    quantity   of    any   readily   divisible    dry 
substance,  as  corn,  meal,  flour,  or  the  like  "),  a  payment  in  kind,  under  the 
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obligation  of  Thiklage  (q.v.),  due  to  oue  of  the  miller's  assistants.     See 
Banxock;  Sequels. 

Lockfast  Places.— It  is  an  aggravation  of  Theft  {q.v.)  that  it  has 
been  eonmiitted  by  "  opening  lockfast  places."  In  this  category  is  included 
breaking  into  rooms,  etc.,  within  a  house  {Youiuj  or  Gilchrist  and  H(slo2}, 
Bell,  Xotc'i,  34  :  Cathie,  ih.);  cabins  in  a  ship  {Hcitderson  and  Cra'uj,  183G, 
1  Swin.  300,  Bell,  Notes,  35  ;  Miller,  1838,  Bell,  Notes,  35) :_  and  any 
article  the  contents  of  which  are  secured  by  lock  and  key.  It  is  immaterial 
whether  the  security  of  the  lockfast  place  is  overcome  by  actual  violence, 
or  by  pickino-  the  lock,  or  stealing  the  key,  or  using  false  keys  (Alison,  i. 
295).  If  the^kcy  has  been  left  in  the  lock, "  the  better  opinion  would  rather 
appear  to  be,"  that  the  aggravation  does  not  occur  should  the  thief  make 
use  of  the  key  to  open  the  room  or  article  (Alison,  i.  296).  But  if  the  key 
has  been  concealed,  or  taken  out  of  its  place  and  laid  on  a  table,  etc.,  the 
full  crime  is  committed  if  it  be  taken  from  that  situation  and  the  lock  so 
opened  (?&.).  If  a  locked  box  be  stolen,  the  subsequent  opening  of  the 
box  and  removal  of  the  contents  does  not  constitute  theft  by  opening  lock- 
fast places  (^/fwa?-^  and  Low,  1842,  1  Br.  260,  Bell,  Notes,  34  ;  Wallcer,  1836, 
1  Swin.  294).  Opening  lockfast  places  with  intent  to  steal  can  now  be 
charo-ed  as  an  attempt  to  commit  theft  (Grim.  Procedure  Act,  1887,  s.  61. 
Cf.  XairnV,  1837,  2  Swin.  101,  note;  Bell,  AVcs,  40;  MicM,  1844,2  Br. 
175 ;  and  Macdonald,  Crim.  Law,  69,  note  4). 

Locomotive.— The  Locomotive  Act,  1861  (24  &  25  Yict.  c.  70), 
repeals  previous  provisions  in  Turnpike  or  Bridge  Acts  regulating  the  use  of 
locomotives  upon  roads.  The  provisions  now  regulating  their  use  are  to  be 
found  in  the  Locomotives  Act,  1861  (24  &  25  Vict.  c.  70)  ;  the  Locomotives 
Act,  1865  (28  &  29  Vict.  c.  83) ;  the  Locomotives  Amendment  (Scotland) 
Act'  1878  (41  &  42  Vict.  c.  58);  the  Secretary  for  Scotland  Act,  1885 
(48 '&  49  Vict.  c.  61,  s.  5);  and  the  Local  Government  Act,  1889  (52  &  53 
Vict.  c.  50,  ss.  11  and  16).  The  use  of  light  locomotives  upon  roads  is 
regulated  by  the  Locomotives  on  Highways  Act  (1896,  s.  1,  and  schedule 
59  &  60  Vict.  c.  60). 

Hides  for  M'orUng  Ordinary  Locomotives  on  Righumjs.—Exerj  locomotixe 
propelled  by  steam  or  any  other  than  animal  power  on  a  turnpike  road  or 
public  highway  must  Ije  worked  according  to  the  fdllowiiig  rules  and 
regulations,  viz. : — 

1.  At  least  three  persons  must  be  employed  to  drive  or  conduct  a 
locomotive,  and  if  more  than  two  waggons  or  carriages  be  attached  thereto, 
an  additional  person  must  be  employed  to  take  charge  of  such  waggons  or 
carriages  (28  &  29  Vict.  c.  83,  s.  3  (1)  (l>oys  are  not  permitted);  Smith 
and  Wood,  1882,  10  If.  (J.  C.)  31). 

2.  One  person,  while  the  locomotive  is  in  motion,  nmst  accompany  the 
locomotive  on  foot,  and  must  in  case  of  need  assist  horses,  and  carriages 
drawn  by  horses,  passing  the  sanie  (41  &  42  Vict.  c.  58,  s.  4)  (repealing  28 
&  29  Vict.  c.  83,  s.  3). 

:;.  The  drivers  of  a  hjcomotive  must  give  as  much  place  as  possible  for 
tlie  passing  of  other  trafiic  (28  &  29  Vict.  c.  86,  s.  3). 

4.  The  whistle  of  a  locomotive  must  not  be  sounded  for  any  purpose 
whatever.  Tlie  cylinder  tay)H  must  not  be  opened  within  sight  of  any 
person  riding,  driving,  leading,  or  in  charge  of  a  horse  upon  the   road. 
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Steam  must  not  be  allowed  to  attain  a  pressure  such  as  to  exceed  the  limit 
fixed  by  the  safety  valve,  so  that  no  steam  shall  blow  off  when  the  locomo- 
tive is  upon  the  road  (28  &  29  Vict.  c.  83,  s.  4). 

5.  A  locomotive  must  be  instantly  stopped,  on  the  person  preceding 
the  same,  or  any  other  person  with  a  horse,  or  carriage  drawn  by  a  horse, 
putting  up  his  hand  as  a  signal  to  require  the  locomotive  to  be  stopped 
(28  &  29  Vict.  c.  83,  s.  5). 

G.  Any  person  in  charge  of  a  locomotive  must  provide  two  efficient 
lights,  to  be  affixed  conspicuously,  one  at  each  side  on  the  front  of  the  same, 
Ijetween  the  hours  of  one  hour  after  sunset  and  one  hour  before  sunrise 
(28  &  29  Vict.  c.  83,  s.  4). 

Non-comphance  with  the  above  provisions  entails  on  the  owner  of  a 
locomotive  a  penalty  not  exceeding  £10  ;  but  "it  shall  be  lawful  for  such 
owner,  on  proving  that  he  has  incurred  such  penalty  by  reason  of  the  negli- 
gence or  wilful  default  of  any  person  in  charge  of  or  in  attendance  on  such 
locomotive,  to  recover  summarily  from  such  person  the  whole  or  any  part 
of  the  penalty  he  may  have  incurred  as  owner"  (28  &  29  A^ict.  c.  83, 
s.  3). 

Limit  of  Speed. — Subject  and  without  prejudice  to  the  regulations  made 
by  local  authorities,  a  locomotive  may  not  be  driven  on  the  highroad  at 
a  greater  speed  than  four  miles  an  hour,  or  through  a  city,  town,  or  village 
at  a  greater  speed  than  two  miles  an  hour.  A  penalty  is  imposed  for 
breach  of  this  regulation  (28  &  29  Vict.  c.  83,  s.  4). 

Use  of  Locomotives  over  Bridges. — Where  a  notice  has  been  placed  upon 
a  bridge  that  it  is  insufficient  to  carry  weights  beyond  the  ordinary  traffic 
of  the  district,  it  is  not  lawful  for  the  owner  or  driver  of  a  locomotive  to 
drive  it  over  the  bridge.  Damage  caused  by  locomotives  to  bridges  must 
be  made  good  by  the  owners  (24  &  25  Vict.  c.  70,  ss.  6  and  7). 

Smole  Gonsum2)tion. — Steam  locomotives  must  consume  their  own 
smoke  (41  &  42  Vict.  c.  58,  s.  5)  (repealing  Locomotive  Act,  1861, 
s.  8). 

Wheels,  Weight,  and  Width  of  Locomotives — Llcgidations  and  Restrictions 
as  to. — It  is  not  lawful  to  use  on  a  highway  a  locomotive  constructed  other- 
wise than  in  accordance  with  the  following  provisions : — 

(1)  A  locomotive  not  drawing  any  carriages,  and  not  exceeding  in  weight 
three  tons,  must  have  the  tires  of  the  wheels  thereof  not  less  than  three 
inches  in  width,  with  an  additional  inch  for  every  ton  or  fraction  of  a  ton 
above  the  first  three  tons ;  and 

(2)  A  locomotive  drawing  any  waggon  or  carriage  must  have  the  tires 
of  the  driving  wheels  thereof  not  less  than  two  inches  in  width  for  every 
ton  in  weight  of  the  locomotive,  unless  the  diameter  of  the  wheels  exceed 
five  feet,  when  the  width  of  the  tires  may  be  reduced  in  the  same  propor- 
tion as  the  diameter  of  the  wheels  is  increased ;  but  in  such  case  the 
width  of  the  tires  must  not  be  less  than  fourteen  inches ;  and 

(3)  A  locomotive  shall  not  exceed  nine  feet  in  width  or  fourteen  tons  in 
weight,  except  as  hereinafter  provided  ;  and 

(4)  The  driving  wheels  of  a  locomotive  must  be  cyhndrical  and  smooth 
soled,  or  shod  with  diagonal  cross  bars  of  not  less  than  three  inches  in 
width,  or  more  than  three-quarters  of  an  inch  in  thickness,  extending  the 
full  width  of  the  tire,  and  the  space  intervening  between  each  such  cross 
bar  must  not  exceed  three  inches. 

(5)  The  exact  and  true  weight  of  a  locomotive,  including  necessary 
water  and  coals,  must  be  legibly  written  in  letters  of  not  less  than  one  inch 
in  length,  and  affixed  to  some  conspicuous  part  of  the  locomotive. 
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The  owner  of  auy  locomotive  used  contrary  to  the  foregoing  provisions 
is  for  every  such  offence  liable  to  a  fine  not  exceeding  £5.  The  road 
authority  of  any  county  or  burgh  may,  on  the  application  of  the  owner  of 
any  locomotive  exceeding  nine  feet  in  width  or  fourteen  tons  in  weight, 
authorise  such  locomotive  to  be  used  on  any  higliway  within  tlie  areas 
respectively  above  mentioned,  or  part  of  any  such  higliway,  under  such 
conditions  (if  any)  as  to  them  seem  desirable  (Locomotives  Amendment 
(Scotland)  Act,  1878,  s.  3). 

The  weight  of  a  locomotive  and  the  name  of  its  owner  must  be  con- 
spicuously and  legibly  affixed  thereon,  and  any  owner  not  having  affixed 
such  weight  and  such  name  is  liable  in  a  penalty  (24  &  25  Vict.  c.  70,  s.  12). 
A  waggon  drawn  by  a  locomotive  may  not  carry  a  greater  weiglit  than 
one  ton  and  a  half  for  each  pair  of  wheels,  unless  the  fellies,  tires,  or 
shoes  are  four  inches  or  more  in  breadth  ;  nor  carry  a  greater  weight  than 
two  tons  for  each  pair  of  wdieels,  unless  the  fellies,  tires,  or  shoes  are  six 
inches  or  more  in  breadth  ;  nor  carry  a  greater  weight  than  three  tons 
for  each  pair  of  wheels,  unless  the  fellies,  tires,  or  shoes  are  eight  inches  or 
more  in  breadth  ;  and  for  every  single  wheel,  one-half  of  that  permitted  to 
be  carried  on  a  pair  of  wheels.  In  no  case  may  a  waggon  carry  a  greater 
weight  than  four  tons  on  each  pair  of  wheels,  or  two  tons  on  each  wheel ; 
but  if  the  waggons  have  springs  upon  each  axle,  they  may  be  allowed  to 
carry  one-sixth  more  weight  in  addition  to  the  above-mentioned  weights 
upon  each  pair  of  wheels.  The  above  regulations  do  not  extend  to  a  waggon 
carrying  only  one  tree,  or  one  log  of  timber,  or  one  block  of  stone,  or  one 
cable  or  rope,  or  one  block,  plate,  roll  or  vessel  of  iron  or  other  metal, 
compounded  of  any  two  or  more  metals  cast,  wrought,  or  united  in  one 
piece  (24  &  25  Vict.  c.  70,  s.  4).  It  may  be  noted  in  this  connection  that 
the  provisions  of  the  General  Koad  Acts  apply  to  locomotives  where  these 
provisions  are  not  inconsistent  witli  the  Locomotive  Acts. 

Bye-laws  as  to  Use  of  Locomotives  (see  Local  Government  Act,  1889, 
ss.  11  to  16  (20)). — The  road  authority  of  any  county  or  burgli  may  make 
bye-laws  as  to  the  hours  during  which  locomotives  are  not  to  pass  over  the 
highways  situate  within  the  areas  they  govern,  the  hours  being  in  all  cases 
consecutive  hours,  and  no  more  than  eight  out  of  the  twenty-four,  and  for 
regulating  the  use  of  locomotives  upon  any  highway,  or  preventing  or 
regulating  such  use  upon  every  bridge  where  such  authority  is  satisfied 
that  such  use  would  be  attended  with  damage  to  the  public  from  the 
narrowness,  inclination,  or  imperfect  construction  of  such  highway  or 
bridge  respectively.  Any  person  in  charge  of  a  locomotive  acting  contrary 
to  such  bye-laws  is  liable  to  a  fine  not  exceeding  £5.  A  bye-law  made  by 
the  road  authority,  and  any  alteration  made  therein,  and  any  i-epeal  of  a 
bye-law,  must  be  confirmed  by  the  Secretary  for  Scotland.  Notice 
must  be  given  by  advertisement  of  the  intention  of  applying  for  the 
confirmation  of  any  l)ye-law,  or  addition  thereto  or  repeal  thereof 
(Locomotives  Amendment  (Scotland)  Act,  1878,  ss.  6  and  7  (41.  &  42 
Vict.  c.  58);  and  Secretary  for  Scotland  Act,  1885,  s.  5  (48  &  49 
Vict.  c.  01)).     See  Bye-laws. 

Power  to  Prohibit  Use  of  Locomotives. — If  it  appear  to  the  Secretary  for 
Scotland  that  the  use  of  any  particular  description  of  locomotive  causes 
excessive  wear  and  tear  of  the  higliways,  or  is  dangerous  or  inconvenient  to 
the  public,  or  that  the  use  of  locomotives  generally,  or  of  any  particular 
description  of  locomotive,  is  dangerous  or  inconvenient  to  the  public  in 
certain  districts  or  y)laces,  he  may  prohiljit  the  use  of  locomotives  by  order 
(Locomotives  Act,  1801,  s.  5). 
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Use  for  Plourjliiiuj. — Locomotives  may  be  used  for  ploughing  near  high- 
roads without  being  subjected  to  the  penalties  attached  to  working 
uncovered  locomotives  near  roads  by  TurnpilvC  Act,  1831,  s.  107,  incor- 
porated in  Eoads  and  Bridges  Act,  1878  (Locomotives  Act,  1865,  s.  6). 

Light  Locomotives  {Motor  Carriages). — By  the  Locomotives  on  Highways 
Act,  1896,  s.  1,  and  schedule  (59  &  60  Vict.  c.  36),  the  following  enact- 
ments inter  alia  do  not  apply  to  the  use  of  light  locomotives  on  roads, 
viz.:  the  Locomotive  Act,  1861  (24  &  25  Vict.  c.  70)  (except  as  regarding 
tolls,  and  sees.  7  and  13) ;  the  Locomotives  Act,  1865  (28  &  29  Vict.  c.  83) ; 
the  Locomotives  Amendment  (Scotland)  Act,  1878  (41  &  42  Vict.  c.  58). 
A  light  locomotive  is  "  any  vehicle  propelled  by  mechanical  power  if  it  is 
under  three  tons  in  weight  unladen  [not  including  water,  fuel,  or  accumu- 
lators used  for  the  purpose  of  propulsion],  and  is  not  used  for  the  purpose 
of  drawing  more  than  one  vehicle  [such  vehicle  with  its  locomotive  not  to 
exceed  in  weight,  unladen,  four  tons],  and  is  so  constructed  that  no  smoke 
or  visible  vapour  is  emitted  therefrom  except  from  any  temporary  or 
accidental  cause." 

The  county  council,  or  town  council  of  a  burgh,  may  make  bye-laws 
restricting  the  use  of  light  locomotives  upon  any  bridge  where  it  appears 
danc-erous  to  use  them.  A  light  locomotive  is  deemed  to  be  a  carriage 
within  the  meaning  of  any  Act  of  Parliament,  whether  public,  general,  or 
local,  and  of  any  rule,  regulation,  or  l)ye-law  made  under  any  Act  of 
Parliament,  and,  if  used  as  a  carriage  of  any  particular  class,  is  deemed  to 
be  a  carriage  of  that  class,  and  the  law  as  relating  to  such  carriages 
applies  (1896  Act,  s.  1). 

Lights — Bell — Speed. — Daring  the  period  between  one  hour  after  sunset 
and  one  hour  before  sunrise  the  person  in  charge  of  a  light  locomotive  must 
carry  attached  thereto  a  lamp,  so  constructed  and  placed  as  to  exhibit  a 
light  in  accordance  with  the  regulations  of  the  Board  of  Trade  (s.  2). 
LTght  locomotives  must  carry  a  suitable  bell,  and  must  not  travel  faster 
than  fourteen  miles  an  hour,  or  any  less  speed  that  may  be  prescribed  by 
the  regulations  of  the  Secretary  for  Scotland  (ss.  3  and  4). 

Regulations  hy  the  Seerctary  for  Scotland. — The  Secretary  for  Scotland 
may  make  regulations  with  respect  to  the  use  of  light  locomotives  on  high- 
ways, and  the'ir  construction  (see  sec.  18,  and  Locomotives  Amendment  Act, 
1878,  s.  3  (4)),  and  the  conditions  under  which  they  may  be  used.  These 
regulations  may  be  local  and  apply  only  to  a  particular  area.  The 
regulations  may,  on  the  application  of  any  local  authority,  prohibit  or 
restrict  the  use  of  locomotives  for  purposes  of  traction  in  crowded  streets, 
or  in  places  where  such  use  may  be  attended  with  danger  (ss.  6  and  10). 
Penalties  are  imposed  by  the  Act  for  contravention  of  regulations  or 
bye-laws,  and  an  excise  duty  is  imposed  upon  light  locomotives. 

Locus  delicti — The  place  where  an  offence  is  committed. 
This  regulates  the  jurisdiction  of  the  criminal  Court  which  is  to  try  the 
case  (rfume,  ii.  57';  Macdonald,  247).  The  locus  must  be  precisely  stated 
in  the  indictment  or  complaint.  If,  on  proof,  a  material  error  in  the  state- 
ment of  the  locus  appears,  this  will  entitle  the  accused  to  an  acquittal. 
But  by  sec.  10  of  the  Criminal  Procedure  Act,  1887  (50  &  51  Vict.  c.  35), 
the  words  "  or  near,"  or  "  or  in  the  near  neighbourhood  thereof,"  or  similar 
words  are  implied  in  all  statements  of  place  where  the  actual  place  is  not 
of  the' essence  of  the  charge  ;  and  where  the  circumstances  of  the  offence 
charo-ed  make  it  necessary  to  take  an  exceptional  latitude  in  regard  to  place, 
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it  is  not  necessary  to  set  forth  such  circumstances  in  the  indictment,  or  to 
set  fortli  that  the  particular  time  is  to  the  prosecutor  unlcnown. 

See    Complaint    (Summary)  ;   Indictment  ;    Criminal   Prosecution  ; 
Alibi  ;  Jurisdiction  :  Justiciary,  High  Court  of. 


Locus  poenitcntias. — This  legal  doctrine  is  closely  associated 
with  the  subject  of  the  completion  of  contracts,  a  contracting  party's  locus 
2)cenifcnticv  being  his  opportunity  or  power  to  withdraw  from  a  proposed 
contract  until  the  time  when,  in  the  appropriate  method,  it  is  completed. 
Professor  J.  G.  Bell  calls  it "  a  corollary  to  the  rule  of  final  engacrement," 
and  defines  it  as  "  a  power  of  resiling  from  an  incomplete  engagement " 
{Prin.  s.  25). 

The  doctrine  is  derived  from  the  civil  law,  and  appears  already  developed 
in  the  time  of  Justinian,  in  connection  with  the  contract  of  sale  and  the 
formalities  necessary  to  constitute  that  contract  by  writing :  {Donee  enim 
aliqvidex  his  dccst,  ct  pcenitentia:  locus  est  d 2')otcst  emptor  vel  venditor  sine poma 
recedcrc  ah  cmptionc — Inst.  1.  iii.  t.  xxiv.,  De  Emptione  ct  VencUtione).  The 
doctrine  is  applicable  in  our  law  to  contracts  generally,  wherever  the  final 
consent  of  parties  has  not  been  given.  Consent  is  proved  by  tlie 
particular,  relative,  evidence ;  but  it  is  the  absence  of  complete  consent 
which  creates  the  locus  pcenitcnticc,  not  the  want  of  the  evidence.  Without 
reference,  then,  to  historical  order,  connected  witli  the  adoption  of 
particular  solemnities  for  particular  contracts,  the  principal  cases  in  which 
the  doctrine  is  applied  under  our  law  may  be  stated  thus  (as  enumerated  in 
Bell's  Prill,  ss.  25,  73,  173,  and  Com.  i.  345)  :— 

1.  Contracts  of  ofier  and  acceptance,  before  acceptance  is  complete. 
One  of  the  leading  decisions  on  that  subject  {Thomson,  1855,  18  D.  1) 
deals  with  the  question  of  a  retractation  of  an  offer — substantially  a 
question  of  locus  j^oinitentice — and  there  Ld.  Pres.  M'Neill  says  :  "  From 
these  and  other  passages  [viz.  Stair,  Inst.  i.  3.  9,  and  i.  10.  6]  I  deduce 
the  doctrine,  recognised  indeed  by  all  our  writers  and  authorities,  that  a 
simple  offer  is  revocable  till  it  be  accepted."  .  .  .  This,  and  the  other 
authorities  cited  under  Offer  and  Acceptance  {q.v.),  fully  illustrate  the 
doctrine  of  locus  pomitentiw,  for  that  particular  contract,  and  in  general ; 
and  they  are  referred  to  here. 

2.  Mutual  contracts  between  more  than  two  parties,  before  all  have 
finally  given  their  assent. 

3.  Contracts  which  as  matter  of  law  require  writing,  before,  by  writing, 
the  contract  is  complete,  such  as  conveyances  or  leases  of  heritao-e, 
constitutions  of  servitude,  assignations  of  written  obligations  (see  Dickson, 
1871,  10  M.  41  ;  Robertson  or  Weir,  1872,  10  M.  438).  Reference  to  oath 
cannot  bar  the  locus  pcenitcntice,  the  law  holding  that  there  is  no  com})leted 
contract  where  the  required  solemnities  arc  awauting. 

4.  Contracts  which  by  arrangement  retiuire  writing  (see  Smceiton, 
1868,  7  M.  206  ;  rev.  1871,  9  M.  H.  L.  24;  Robertson  or  Weir,  supra).  But 
formal  writing  may  be  stipulated  without  suspending  a  present  engagcnicnl , 
and  in  that  case  there  is  no  locus  prenitcntier. 

5.  Contracts  by  writing,  where  tlie  writing  is  defective  or  informal. 

6.  Contract  or  promise  of  marriage,  after  the  contract  is  conii)lelcd, 
Imt  before  marriage  takes  place.  In  tliis  case,  however,  penalty  or 
compensation  is  competent.  Where,  as  in  1.-5.  sujrra,  there  is  no  completed 
contract,  tliere  can  l)e  no  breacli  and  no  damages  (see  Allan,  1875,  2  P.  587). 

There  is  no  locus  pcenitcnticc  where  res  non  sunt  intc<jra\     Jlei  inicrvcntus, 
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or  homologation,  by  completing  a  contract,  excludes  the  operation  of  the 
doctrine. 

See  (besides  authorities  cited)  Ersk.  Inst.  iii.  2.  2-3  ;  Prin.,  19th  ed., 
pp.  269,  380-1,  345  (in  connection  with  arles,  in  contracts  of  service); 
Hunter,  Landlord  and  Tenant,  \.  p.  362;  Painkine  on  Leases,  111,  114. 

See  ArvLES ;  Contract  ;  Delivery  ;  Homologation  ;  Lease  ;  Obli- 
gation ;  Offer  and  Acceptance  ;  Promise  ;  PtEi  interventus. 

Locus  standi. — This  expression  is  apjjlied  in  a  general  way  to 
the  right  of  parties  to  appear  in  any  process.  It  is  applied  specially  to  the 
right  of  petitioners  to  appear  and  be  heard  against  the  passing  of  any 
private  parliamentary  Bill.  In  the  House  of  Lords  questions  of  locus  standi 
are  disposed  of  incidentally  as  they  arise  in  the  course  of  the  proof  of  the 
preamble  by  the  committee  to  which  the  consideration  of  the  Bill  upon 
its  merits  is  referred.  In  the  House  of  Commons,  since  1864,  all  such 
questions  have  been  disposed  of  by  the  Court  of  Eeferees — a  separate  body 
to  whose  determination  such  questions,  if  any,  are  referred  before  the 
Bill  comes  before  a  select  committee  for  discussion  on  its  merits. 

Practice. 

Before  this  body  questions  of  lociis  standi  are  brought  by  means  of 
objections  lodged  by  the  promoters  of  a  Bill  against  the  right  of  petitioners 
to  oppose  it — the  Bill,  the  petition,  and  the  objections  thus  forming  the 
written  pleadings  in  the  case  (Clifford  and  Stephens,  8).  In  the  debate 
only  one  counsel  is  allowed  on  each  side  (S.  0.,  88),  and  the  order  of  hearing 
is  the  reverse  of  that  which  prevails  before  committees  on  the  merits, 
counsel  for  the  petitioners  being  heard  first,  while  counsel  for  the  promoters 
replies.  When  there  are  several  petitions,  the  usual  course  is  that  the 
petitioners  are  all  heard  in  the  first  instance,  and  then  the  promoters  reply. 
But  with  consent  of  parties  the  petitions  may  be  dealt  with  separately  or 
in  classes.  The  debate  is  substantially  one  on  relevancy,  and  the  leading 
of  evidence  is  seldom  appropriate  or  competent.  It  is  practically  confined 
to  proof  of  matters  affecting  the  petitioners'  title  or  interest  to  appear,  when 
these  are  disputed  by  the  objectors.  In  such  matters  the  Court  simply 
requires  oral  evidence  sufficient  to  establish  a  j^rwid  facie  right.  Formerly 
the  Court  made  it  a  rule,  in  pronouncing  judgment,  to  give  no  explanation 
of  the  grounds  of  its  decision.  It  simply  allowed  or  refused  the  locus 
standi  of  the  petitioners.  Latterly  the  rule  has  been  in  great  measure 
departed  from.     The  Court  has  no  power  to  give  expenses  to  either  party. 

Piegulations  regarding  the  form,  time  of  deposit,  etc.,  of  the  pleadings 
are  laid  down  partly  in  the  Standing  Orders  and  partly  in  the  rules  which 
the  chairman  of  Ways  and  Means  is,  by  Standing  Order  88,  authorised  to 
frame.  If  any  of  these  are  infringed,  a  preliminary  objection  will  be  taken 
either  by  the  promoters  or  by  the  petitioners.  Piegulations  regarding  the 
lodging  of  papers  are  strictly  enforced.  Apart  from  this  class,  the  regu- 
lations may  relate  either  to  the  form  or  the  substance  of  the  petition 
or  objections.  In  form  the  petition  must  conform  to  the  rules  and  orders 
of  the  House  applicable  to  petitions  generally  (S.  0.,  129 ;  Erskine 
May,  496,  752).  The  parties,  any  number  of  whom  may  be  com- 
bined in  one  petition,  should  be  accurately  designed,  and  must  duly  sign 
the  petition.  Signatures  may  be  executed  in  a  representative  or  delegated 
capacity,  but,  though  the  Court  is  not  too  technical,  the  requisite  authority 
to  subscribe  should,  except  perhaps  in  the  case  of  a  mandate  implied  by  law 
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or  conferred  l)y  Statute,  be  distinctly  alleged,  and  must,  if  it  is  questioned, 
be  proved  (Smetburst,  11  ;  Eickards  and  Michael,  16,  306).  As  regards  its 
character  and  substance,  the  petition  may  be  directed  either  against  the 
whole  Bill  or  against  certain  parts  of  it,  or  it  may  simply  seek  protective 
clauses.  If  a  general  locus  standi  (i.e.  against  the  whole  Bill)  is  desired, 
the  petition  should  contain  a  distinct  prayer  against  the  preamble.  The 
petition  sliould  distinctly  specify  the  characters  in  which  the  petitioners 
oppose  the  Bill,  and  the  grounds  of  their  objections  to  its  provisions,  or,  in 
other  words,  the  special  injuries  which  the  proposed  scheme  will  inHict 
upon  them  ;  and  petitioners  are  only  heard  upon  the  grounds  so  stated 
(S.  0.,  128  ;  Clifford  and  Stephens,  11  ;  Suiethurst,  6  ;  Erskine  May,  753). 
The  notice  of  objections  must  likewise  state  clearly  the  grounds  upon 
which  it  proceeds  (chairman's  rules  under  S.  0.,  88),  and  its  statement 
should  be  specifically  directed  against  the  allegations  made  in  the  petition, 
the  petitioners  being  "  at  liberty  to  assume  anything  not  traversed  in  the 
notices  of  objection  "  (2  Clifford  and  Stephens,  278).  The  rule  that  parties 
are  bound  down  to  the  statement  made  in  the  pleadings  applies  not  only 
to  the  petition,  but  to  the  Bill  itself,  on  which  the  referees,  as  distinguished 
from  a  select  counnittee,  have  no  power  to  authorise  alterations.  The  Bill 
must,  accordingly,  be  taken  as  deposited,  and  the  promoters  cannot  escape 
opposition  by  offering  to  alter  it  so  as  to  obviate  the  petitioners'  objections 
(Saunders  and  Austin,  19).  Persons  who  have  already  filed  a  petition  are 
not  precluded  from  presenting  and  insisting  in  another.  Nor,  when  a  bill 
has  already  been  before  one  House  of  Parliament,  is  a  petitioner  barred 
from  opposing  it  in  the  other  by  reason  of  his  liaving  failed  to  petition,  or 
petitioned  unsuccessfully,  in  the  first,  unless  he  has  then  agreed  to  take  a 
protective  clause  in  satisfaction  of  his  demands  (Erskine  May,  740). 

The  locus  standi  allowed  to  petitioners  is  either  general  or  limited.  It 
may  be  virtually  limited  by  the  terms  of  the  petition,  because  the  petitioner 
will  not  be  allowed  to  travel  beyond  his  pleadings.  It  may  also  be 
expressly  limited  by  the  Court.  In  one  case,  however,  viz.  where  the 
Bill  proposes  to  take  lands  belonging  to  the  petitioner,  it  is  an  invariable 
rule  that  the  Court  allows  a  general  lociis  standi,  whatever  be  the  nature 
and  scope  of  the  Bill.  The  rule  was  first  clearly  affirmed  in  the  often-quoted 
"  post  case  "  (1  Clifford  and  Stephens,  62).  In  all  cases  other  than  those  of 
interference  with  real  property,  the  Court  exercises  its  discretion  in  limiting 
the  lonis  standi  or  not  as  it  thinks  fit.  The  limitation  is  generally  expressed 
witli  reference  to  the  clauses,  sometimes  with  reference  to  the  objects  of  the 
Bill.  The  Court  will  not  limit  the  locus  standi  by  restricting  the  petitioners 
to  certain  of  the  grounds  of  objection  stated  in  their  petition  (Eickards  and 
Michael,  129,  154). 

If  a  petitioner  fails  to  appear  at  the  time  fixed  for  hearing  the  case,  his 
locus  standi  will  be  disallowed  (Smetburst,  10).  Other  general  rules,  applic- 
able to  all  kinds  of  cases,  are  that  the  Court  will  not  entertain  considerations 
of  general  policy  affecting  a  Bill.  It  will  only  consider  objections  special  to 
the  petitioners  or  those  whom  they  represent  (Eickards  and  Saunders,  199). 
It  will  not  iufjuire  into  allegations  of  breach  of  faith,  involving  the  hearing 
of  evidence  {ih.  191).  Nor  will  it,  as  a  rule,  undertake  to  construe 
Statutes.  If  tlie  receipt  of  injury  is  contingent  upon  the  construction  of 
an  and>iguous  clause  in  a  Bill,  it  will  give  the  petitioners  the  benefit  of 
the  doubt,  and  will  allow  a  locus  standi  (ib.  137,  339).  Pinally,  it  will 
not  grant  a  locus  standi  wliere  the  petition  is  directed  against  the  con- 
sequences of  past  legislation  (1  Clifford  and  Stcpliens,  95;  Eickards  and 
Saunders,  56,  93).     The  last-mcntioiicfl  rul(^  is  not,  liowever,  invariable. 
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DOCTKINE   OF   PiEPRESENTATION. 

Stated    generally,   this    doctrine    is    that  members  of  a   company  or 
corporation   or   other  public  body  are,  for  the  purposes   of   locus  standi, 
presumed  to  be  represented  by  it ;   and  are  not  entitled  either  to  oppose  a 
Bill  promoted  by  it,  or  to  take  independent  action,  concurrent   with   or 
opposed  to  the  action  taken  by  such  body,  with  reference  to  a  Bill  affecting 
the  common  interests  of  both,  promoted  by  a  third  party.     In  the  case  of 
representative  bodies,  public  and  private,  with  reference  to  which  questions 
most  frequently  arise,  the  principle  applies  to  those  who,  though  not  them- 
selves  members   of  them,  are  represented  thereon.      In  both   cases   the 
grounds  of  the  rule  are  the  same,  viz.  that  on  the  one  hand  the  decision  of 
the  majority  should  be  binding,  both  on  members  and  constituents  ;  and  on 
the  other  hand,  that   opposition  to   a   bill    should   not  be   unnecessarily 
multiplied  (Clifford  and  Stephens,  96,  103;  Smethurst,  111  ;  Erskine  May, 
74:8).     In  the  case  of  companies,  which  alone  are  regulated  by  Standing 
Orders,  two  exceptions  to  this  rule  are  provided  for.     By  Standing  Order 
132,  any  member  who  has  dissented  at  a  Wharncliffe  meeting,  by  which,  in 
terms  of  other  Standing  Orders,  every  Bill  promoted  by  a  company  must  be 
approved,  is  entitled  to  a  locus  standi  against  the  Bill.    The  second  exception 
is  contained  in  Standing  Order  131,  which  provides  that  where  a  Bill  is 
promoted  by  an  incorporated  company,  shareholders  thereof  shall  not  be 
entitled  to  be  heard  against  it  "  unless  their  interests,  as  affected  thereby, 
shall  be  distinct  from  the  general  interests  of  such  company."     Preference 
shareholders  form  an  example  of  what  is  generally  a  distinct  interest.     The 
same  principle  as  that  embodied  in  the  Standing  Order  last  referred  to  is 
applied  to  corporations  and  other  public  bodies.     The  question  frequently 
arises  between  public  authorities  and  inhabitants  of  the  same  district.     In 
such  cases  it  has  been  held  that  the  rule  of  representation  does  not  apply 
where  inhabitants  petition  either  as  landowners  or  consumers,  the  interest 
in  each  of  these  cases  being  held  as  distinct,  but  only  to  the  case  where  they 
petition  simply  as  ratepayers  or  occupiers.     Even  in  the  case  of  ratepayers 
the  rule  is  elastic,  especially  where  the  local  anthority  has  taken  no  action 
(Ptickards  and  Michael,  76,  78,  191,  210 ;  Eickards  and  Saunders,  53,  349  ; 
Saunders  and  Austin,  39,  129).     The  doctrine  has  a  special  application  to 
the  right  of  opposition  founded  on  injury  to  business  or  trading  interests, 
and  also  to  the  right  of  opposition  conferred  on  inhabitants  of  a  district 
founded  on  general  injury  to  the  district.     The  peculiarity  of  the  former 
oTound  of  opposition  is  that  wherever  trade  interests  pure  and  simple  are 
involved,  the  privilege  which  it  confers  rests  not  with  the  individual  but 
with  the  class  to  which  he  belongs  ;  and,  accordingly,  the  general  rule  is  that 
while  any  body  fairly  representative  of  a  trading  interest  will  be  heard, 
the  individual  trader,  being  represented  by  it,  is  excluded.     Similarly,  in 
the   case   of   opposing   inhabitants   the   petitioners  must  be  substantially 
representative  of  the  district  (Clifford  and  Stephens,  49,  96  ;  Smethurst,  51, 

102). 

OwNEES,  Lessees,  and  Occupiers. 

Of  the  leading  grounds  of  opposition  to  a  Bill  there  may  be  considered, 
first,  that  vested  in  the  various  lessees  and  occupiers  of  lands  and  houses  to 
be  taken  or  injuriously  affected  under  any  proposed  scheme.  The  right  of 
opposition  attached  to  this  qualification  is  almost  entirely  the  result  of 
parliamentary  practice,  and,  so  far  as  concerns  the  title  of  petitioners,  it 
has  been  widely  construed,  extending  to  "all  persons  who  have  a  vested 
interest  in  the  property,  whether  present  or  future,  legal   or   equitable" 
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(Smethurst,  1).  The  title  must,  however,  have  been  acquired  before  the 
date  of  presentation  of  the  petition  against  the  Bill  (Smethurst  Append.  99). 
Otherwise  almost  the  only  exceptions  are  the  case  of  a  mortgagee,  whose 
title  would  not  appear  to  be  sutticient  unless  he  is  in  possession,  and  that  of 
a  proprietor  previously  served  with  a  notice  to  treat,  he  being  regarded  as  a 
mere  creditor  for  the  price  of  his  laud  (Erskine  May,  736  ;  3  Clifibrd  and 
Eickards,  294,  440).  Under  the  Standing  Orders,  promoters  require  to  serve 
notices  not  only  on  owners,  etc.,  of  lands  to  be  taken,  but,  in  the  case  of 
certain  special  classes  of  Bills,  upon  owners,  etc.,  within  a  certain  distance  of 
the  proposed  works.  All  those  on  whom  such  preliminaiy  notices  require 
to  be  served  have  a  locus  standi  according  to  the  practice  of  Parliament 
(Smethurst,  22).  But  the  fact  that  such  service  has  been  made  is  not  con- 
clusive of  its  necessity,  and  does  not  bar  the  promoters  from  afterwards 
questioning  the  title  of  the  petitioners  (1  Cliftbrd  and  Stephens,  4). 

A  large  number  of  cases  have  arisen  upon  disputes  as  to  the  kind  of 
interest  in  property,  or,  to  put  it  from  the  other  point  of  view,  the  kind  of 
damage  done  to  the  property  which  will  confer  a  right  to  oppose.  It  is  a 
general  rule  of  the  Court  that  a  locus  standi  will  not  be  conceded  to  peti- 
tioners against  a  Bill  which  does  not  empower  the  promoters  to  take  their 
lands,  but  simply  authorises  the  construction  of  works  which  will  or  may 
injuriously  affect  their  property  (Clifford  and  Stephens,  39  ;  Smethurst,  oii  ; 
Erskine  May,  738).  In  other  words,  as  a  general  rule,  indirect  injury  is  not 
a  ground  for  according  a  locus  standi.  ]\Ianorial  rights,  mineral  rights, 
rights  of  servitude,  and  the  right  of  riverian  proprietors  in  a  running 
stream,  have  all  been  held  to  constitute  a  sufficient  interest.  In  such  cases 
the  physical  interference  is  direct.  It  is  more  than  an  injurious  affection. 
But  it  is  otherwise  where  the  proposed  scheme  infringes  a  mere  natural 
right  of  property,  as  by  encroaching  on  liglits  or  destroying  amenity,  or 
interferes  with  a  public  access ;  and  a  locus  standi  has  been  refused  in  a 
long  series  of  cases  in  which  petitioners  have  alleged  serious  injury  from 
deprivation  of  access,  from  loss  of  support,  from  obstruction  to  hght  and 
air,  from  vibration,  and  from  loss  of  amenity  and  salubrity  caused  by 
unsightly  buildings  and  noxious  works.  The  rule  is,  however,  subject  to 
many  exceptions,  partly  by  decisions  of  the  Court,  and  partly  under  tlie 
Standing  Orders.  Thus  Standing  Order  135  entitles  frontagers  on  the  line 
of  a  proposed  tramway  to  be  heard  on  allegations  that  the  construction  or 
use  of  the  tramway  will  injuriously  affect  them.  And  Standing  Order  15, 
by  prescribing  notice  to  be  served  upon  owners,  etc.,  within  300  yards  of 
proposed  gas  or  sewage  works,  confers  the  right  to  oppose  Bills  for  these 
objects  upon  all  such  persons. 

In  the  case  of  two  classes  of  subjects,  viz.  water  and  roads,  rights  of 
various  kinds  are  apt  to  be  specially  complicated  and  involved.  As  already 
stated,  a  right  to  surface  water  is  sufficient  to  ground  a  claim  to  a  locus 
standi,  and  the  claim  is  fortified  by  Standing  Order  14,  which,  in  the  case  of 
proposed  abstraction  of  water  from  a  stream,  directs  notice  to  be  served 
upon  owners,  etc.,  of  mills  and  works  for  a  distance  of  twenty  miles 
below  the  point  of  abstraction.  In  such  cases  there  are  usually  many  otlier 
than  purely  proprietary  interests  to  consider.  There  may  be  bodies 
statutorily  intrusted  with  powers  of  management  or  ap]U'opriation,  such  as 
statutory  owners  of  waterworks,  river  conservators,  fishery  boards,  and 
canal  companies ;  and  all  these  are  likewise  entitled  to  oppose  any  interfer- 
ence with  the  streams  or  waterways  within  their  charge.  On  the  other 
hand,  in  cases  of  interference  with  underground  water  by  the  slidciug  of 
wells  or  otherwise,  the  right  of  opposition  is  u.-iually  refused.     The' rule  as 
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to  locus  standi  used  to  follow  the  legal  maxiin,  that  there  is  no  property  in 
underground  water  flowing  in  undefined  channels  ;  and  though  it  has  latterly- 
been  to  some  extent  relaxed,  the  "  Court  still  requires  some  7»'t;/;rt  facie 
evidence  of  a  well-defined  channel "  (liickards  and  Michael,  95  ;  Saunders 
and  Austin,  134).  In  the  case  of  highways,  the  ownership  of  the  soluni  is 
usually  retained  by  the  proprietor  of  the  adjoining  land,  while  the  manage- 
ment is  vested  in  a  local  authority,  who  are  trustees  for  the  pubhc  incor- 
poreal right  of  passage.  Both  the  proprietor  and  the  body  which  has  control 
of  tlie  highway  are  entitled  to  oppose  interferences  with  the  solum.  But  in 
addition  to  these,  there  are,  especially  in  the  case  of  streets,  many  other 
bodies  which  have  an  interest  of  some  kind  or  another  to  protect.  Tramway 
or  railway  companies  may  have  the  right  to  use  the  surface,  and  sewage, 
water,  or  gas  commissioners  may  have  right  to  pipes  underground.  As  a 
rule,  the  right  of  these  bodies  is  a  mere  servitude,  with  a  right  of  property 
in  the  pipes  or  rails,  and  in  such  cases  the  lociis  standi  is  limited  to  the 
construction  of  works  which  will  prejudicially  affect  their  plant.  But  if 
they  are  owners  of  the  track,  they  will  be  allowed  a  general  locus  standi 
(Eickards  and  Saunders,  204,  246,  248,  325). 

There  is  another  considerable  class  of  cases  affecting  owners  of  land, 
where  the  ground  of  opposition  is  the  liability  to  new  taxation  or  regulation 
consequent  upon  the  erection  or  transfer  of  jurisdiction  of  local  authorities. 
In  such  cases  each  individual  owner  has  a  locus  standi  to  oppose  a  Bill  by 
which  he  would  be  subjected  to  liability  to  new  taxation  or  other  burdens, 
and  by  which  his  property  would  thus  be  rendered  less  valuable  (Ptickards 
and  Saunders,  276).  Where  a  bill  seeks  no  increase  of  jurisdiction,  but 
simply  asks  authority  for  increased  expenditure,  petitioning  owners  may  be 
granted  a  right  of  opposition  on  the  ground  that  the  rates  will  be  raised ; 
but  to  found  a /oc?/s  s/rmf/i  in  this  case  the  proposed  expenditure  must  be 
large  (Saunders  and  Austin,  139). 

There  are  two  classes  of  bills  with  regard  to  which  the  rules  affecting 
the  locus  standi  of  landowners  are  peculiar,  viz.  abandonment  Bills,  which 
seek  power  to  relinquish  schemes  already  sanctioned,  and  extension  of  time 
Bills,  which  ask  for  an  extension  of  the  time  fixed  for  the  completion  of 
such  schemes  under  previous  Acts.  Though  in  the  case  of  both  these 
classes  of  Bills  the  Standing  Orders  direct  notice  to  be  given  to  owners,  etc., 
affected,  that  fact,  contrary  to  the  general  rule  of  practice,  confers  no  right 
to  oppose.  As  a  rule,  a  locus  standi  is  not  granted  at  all  against  abandon- 
ment Bills,  and  against  extension  of  time  Bills  only  when  the  lauds  have 
been  scheduled  but  not  taken,  or  when  the  compulsory  powers  have  altogether 
expired  (Pdckards  and  Michael,  29,  67). 

Status,  Jueisdiction,  etc. 

Analogous  to  the  right  of  opposition  founded  on  the  taking  of  land,  is 
that  founded  on  threatened  alteration  of  status  or  invasion  of  other  incor- 
poreal rights.  Questions  of  this  kind  usually  arise  in  connection  with 
companies  or  corporations  or  other  statutory  bodies,  and  the  interference 
complained  of  may  aflect  either  their  constitution  or  their  jurisdiction  and 
powers.  Any  proposed  interference  with  the  constitution  of  such  bodies 
will  confer  a  locus  standi  not  only  on  the  bodies  themselves,  but  also  on 
those  members  and  constituents  whose  rights  are  thereby  affected,  the  rule 
as  to  representation  not  applying  in  these  circumstances.  The  commonest 
case  of  interference  with  jurisdiction  is  the  proposed  extension  of  burgh 
boundaries.  Such  an  extension  necessarily  involves  a  loss  of  rating  area  to 
the  adjoining  authorities,  which  they  are  entitled  to  object  to  both  in  their 
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own  interest  aud  as  representing  the  ratepayers  sultjected  to  the  new  juris- 
diction. A  loss  of  rating  area  may  also  be  lirought  about  by  the  demolition 
of  rateable  subjects,  or  by  the  exemption  of  certain  classes  of  buildings 
from  assessment.  In  the  latter  case  the  rating  authority  is  allowed  a  locus 
standi  as  a  matter  of  course.  In  the  former  case  the  loss  of  rating  area 
must  be  substantial  (Eickards  and  Michael,  173  ;  Eickards  and  Saunders, 
68,  91,  3-41).  In  like  manner,  bodies  statutorily  invested  with  the  right  to 
levy  tolls  or  dues,  such  as  railway  companies,  harbour  authorities,  canal 
commissioners,  or  statutory  water  companies,  are  entitled  to  oppose  any 
interference  with  such  rights.  The  interference  is  seldom  direct,  but  gene- 
rally arises  through  the  application  of  some  competing  body  for  similar 
powers,  or  through  some  anticipated  obstruction  or  diversion  of  trade, 
and  the  cases  accordingly  rather  fall  under  other  leading  grounds  of  locus 
standi. 

There  remains  to  be  noticed  the  case  of  creditors,  the  subjects  of  whose 
security  are  affected  by  any  Bill.  The  general  rule  is  that  company  creditors 
have  no  locus  standi  against  a  Bill  promoted  by  the  company  (Cliftbrd  and 
Stephens,  106).  But  wherever  the  result  of  the  scheme  will  be  to  alter 
their  status,  or  to  materially  affect  their  position,  a  locus  standi  will  be 
conceded  (Eickards  and  Saunders,  28,  264). 

Traders,  Feeighteks,  etc. — Injury  to  Business  and  Trading  Interests. 

Another  leading  ground  of  opposition  to  a  Bill  is  that  founded  on 
anticipated  injury  to  business  or  trading  interests.  Such  injury  may  arise 
from  the  erection  of  works  proving  obstacles  to  traffic,  from  the  abandon- 
ment of  undertakings  involving  diversion  of  traffic,  from  the  imposition 
of  tolls  and  dues,  or  from  the  amalgamation  or  transfer  of  undertakings 
resulting  in  monopoly  and  consequent  prejudice  to  trade;  and  the  Bills  in- 
volving such  injuries  are  generally  connected  either  with  land  or  water  carriage 
— railway,  road,  and  tramway  Bills,  and  canal,  harbour,  and  navigation  Bills. 
The  right  of  opposition  is  primarily  vested  in  traders,  and  the  term  is 
widely  construed,  embracing  producers  and  middlemen  as  well  as  carriers. 
It  extends  also  to  trade  associations,  to  bodies  such  as  harbour  boards  and 
canal  companies,  possessing  or  statutorily  intrusted  with  the  supervision 
and  management  of  trade  or  trade  routes,  and  likewise  to  certain  classes  of 
owners,  such  as  owners  of  wharves  and  minerals. 

An  association  representing  a  particular  class  of  traders  affected  by  a 
Bill  may  be  heard ;  but  an  association  representing  a  combination  of  various 
trades  aud  interests,  some  of  which  are  not  affected  by  the  Bill,  is  not 
entitled  to  a  locus  standi  (Eickards  and  Saunders,  115,  217,  346).  This  rule 
formerly  excluded  Chambers  of  Commerce  (2  Clifibrd  and  Eickards,  18),  and  a 
Standing  Order  was  therefore  framed  (S.  0.,  133a)  by  which,  in  the  case 
of  a  railway  Bill,  the  referees  have  a  discretionary  power  to  allow  a  locus 
standi  to  Chambers  of  Commerce  or  Agriculture,  or  other  similar  bodies 
sufliciently  ro])r('senting  a  particular  trade  or  business  in  the  district  to 
which  the  Bill  relates.  Another  Standing  Order,  passed  later  (S.  O.,  1331$), 
still  further  enfranchised  such  bodies,  by  providing  that,  in  the  case  of  any 
Bill  where  a  Chamber  of  Commerce,  Agriculture,  or  Shipping,  or  a  ]\Iining 
or  Miners'  Association  similarly  qualified,  ])etitioned  on  similar  grounds, 
it  should  be  competent  to  the  referees  to  admit  them  to  be  heard. 

Traders  and  freighters  cannot  be  heard  against  existing  tolls,  Imt 
"  they  can  of  course  be  heard  against  any  Bill  which  authorises  the 
levying  of  tolls  for  the  first  time,  or  which  ])rofesses  to  vary  existing  tolls" 
(2  Clifford  and   Eickards,   18).      While  this  is  the   gencnil  rule,  Sumdiiig 
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Order  133a  authorises  the  referees  to  admit  petitioners  to  be  heard  against 
rates  already  authorised. 

In  case  of  railway  transfer  or  amalgamation  Bills,  the  question  of 
monopoly  may  be  raised  either  by  traders  or  by  connected  railway  companies. 
The  right  of  opposition  is  freely  conceded  on  this  ground  ;  but  the  petitioners 
must  show  "that  the  Bill  will  be  detrimental  to  them  in  some  respect" 
(2  Clifford  and  Stephens,  64). 

As  already  pointed  out,  the  general  rule  is  that  a  single  trader  cannot 
petition.  The  rule  is,  however,  by  no  means  absolute.  Exceptions  are 
allowed  where  the  injury  complained  of  is  special  to  the  petitioning  trader 
(Eickards  and  Saunders,  50),  or  where  it  is  sufficiently  substantial  (1  Clifford 
and  Pcickards,  107,  180;  Eickards  and  Michael,  184,  23G). 

Competition. 

Competition  as  a  ground  for  asking  a  locus  standi  rests  upon  the  allega- 
tion that  the  undertaking  proposed  by  the  Bill  will  compete  with  the 
business  of  the  petitioners.  The  plea  is  founded  on  Standing  Order  130, 
which  provides  that  it  shall  be  competent  to  the  referees  to  admit  petitioners 
to  be  heard  against  a  Bill  on  the  ground  of  competition  if  they  shall  think  fit. 
It  arises  in  all  kinds  of  Bills,  but  chiefly  in  the  largest  and  most  important 
classes — railway,  harbour,  and  light  and  water  supply  Bills.  The  discretion 
reposed  in  the  Court  is  freely  exercised,  but  the  cases  are  for  the  most  part 
complicated  and  special,  the  decision  of  the  Court  depending  on  its  opinion 
of  the  extent  and  directness  of  the  competition  in  the  special  circumstances 
of  the  case  (Erskine  May,  744). 

With  regard  to  the  title  to  oppose,  petitioners  must  be  entitled  to  carry 
on  the  same  business  as  that  which  they  object  to  (2  Clifford  and  Stephens,  59). 
On  the  other  hand,  it  is  not  necessary,  even  in  the  case  of  opposition  to  gas  and 
water  supply  Bills,  that  ordinary  petitioners  should  have  parliamentary  powers 
to  carry  on  similar  undertakings.  It  is  sufficient  that  they  have  been  actually 
engaged  in  the  business  (1  Clifford  and  Stei^hens,  14,  111).  Those  interested 
in  a  concern  with  which  the  proposed  undertaking  will  compete,  have  been 
allowed  a  separate  right  of  opposition  where  their  interest  was  sufficient 
and  distinct  (Smethurst,  Ap2^cnd.  151). 

Private  individuals  may  petition  on  this  ground  if  they  are  truly  com- 
petitors. But  the  Court  has  not  gone  so  far  as  to  grant  a  locus  standi  to 
those  engaged  in  what  may  be  termed  retail  trade,  as  in  the  case  of  hotel- 
keepers  opposing  a  railway  hotel  (3  Clifford  and  Eickards,  23). 

Another  rule  is  that  the  petitioner's  business  must  be  sufficiently 
similar  to  that  of  the  proposed  undertaking  properly  to  raise  the  issue  of 
competition.  Thus  tramway  traffic  has  been  held  not  to  be  sufficiently ^707-2 
materia  with  railway  traffic,  unless  the  tramway  company  proposes  to  acquire 
steam  powers  ;  so  the  proprietors  of  omnibuses  have  been  heard,  but  cab  pro- 
prietors have  been  refused  a  hearing  against  tramway  Bills  (Erskine  May,  744). 
On  the  other  hand,  a  canal  has  been  held  to  be  competitive  with  a  railway, 
a  tunnel  with  a  ferry,  and  gas  supply  with  electric  lighting  (1  Cliff'ord  and 
Stephens,  90;  Smethurst,  Append.  162;  2  Cliff'ord  and  Eickards,  251). 

That  the  plea  of  competition  may  properly  arise  with  regard  to  Bills 
affecting  carriage  by  land  or  sea,  or  harbour  Bills,  the  termini  of  the  com- 
peting routes  must  be  sufficiently  near  to  render  an  obstruction  or  diversion 
of  traffic  probable.  The  degree  to  which  this  rule  is  applied  depends  a  good 
deal  upon  the  scope  of  the  route  and  the  nature  of  the  traffic.  With  regard 
to  through  land  traffic  or  ocean  routes,  much  greater  latitude  is  allowed  than 
in  the  case  of  local  traffic  (Smetliurst,  Aj^pcnd.  136;  Saunders  and  Austin,  105). 
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In  the  case  of  light  and  water  Bills  the  analogous  rule  is,  that  to  found  a 
right  of  opposition  the  petitioner's  district  must  be  invaded.  In  the  case  of 
statutory  bodies  the  district  will  be  the  legal,  in  the  case  of  individuals  and 
private  companies,  the  actual,  area  of  supply  (Smethurst,  68). 

Yet  another  rule — practically  an  application  of  the  general  rule  which 
bars  opposition  to  past  legislation — is  that  a  locus  standi  will  not  be  allowed 
when  the  objects  of  the  Bill  involve  no  new  competition,  but  merely  extend 
existing  competition  or  make  it  more  effective.  On  the  other  hand,  repre- 
sentation will  be  allowed  wherever  the  competition  is  materially  changed  in 
character  or  is  introduced  from  a  different  source,  as  in  the  case  where  a 
railway  Bill  proposed  an  extension  creating  a  new  and  materially  shorter 
competing  route  (Clifibrd  and  Stephens,  64 :  Smethurst,  75). 

Both  in  regard  to  this  and  the  immediately  preceding  rule  the  most 
numerous  examples  are  furnished  by  railway  transfer  and  amalgamation 
Bills.  But  these  are  also  subject  to  the  special  rule,  that  in  amalgamation 
Bills  a  wider  latitude  is  always  allowed  to  petitioners  than  is  given  in 
ordinary  cases;  and  it  is  the  practice  to  allow  any  person  who  has  an 
interest  which  he  reasonably  desires  to  be  protected,  to  be  heard  against  the 
Bill  (3  Clifford  and  Pdckards,  349  ;  Kickards  and  Saunders,  334). 

A  considerable  number  of  cases  have  arisen  out  of  the  specialty  that  one 
railway  company  has  facilities  or  running  powers  over  the  line  of  another, 
or  works  the  line  of  another  company  under  agreement.  A  company  which 
possesses  facilities  over  another  line  is  not  entitled  to  a  locus  standi  against 
a  proposal  to  confer  similar  powers  on,  or  to  amalgamate  the  company 
subject  to  the  powers  with,  a  third  company.  But  when  the  company  has 
not  only  rights  of  user,  but  completely  works  the  traffic  or  leases  the  line  of 
another,  its  position  is  stronger,  and  a  locus  standi  is  usually  allowed 
(Smethurst,  87;  R.  &  S.  353).  Standing  Order  133  provides  that  where  a 
railway  Bill  contains  provisions  for  taking  the  lands,  etc.,  of  another  company, 
or  for  running  engines  or  carriages  on  the  same,  or  for  granting  other  facilities, 
such  company  shall  be  entitled  to  be  heard  against  the  Bill.  This  Order 
entitles  a  company,  which  is  subject  to  existing  powers,  to  be  heard  against 
any  proposal  to  extend  the  facilities  to  others,  either  directly,  or  indirectly 
through  an  amalgamation  scheme. 

Local  Autiiokities  and  Inhabitants. — General  Injury  to  District. 

General  injury  to  a  town  or  district  is  likewise  a  ground  for  granting  a 
locus  standi:  and  the  right  to  plead  it  is  by  Standing  Order  vested  in  local 
authorities  and  bodies  of  inhabitants.  Standing  Order  134,  first  passed  in 
1863,  provides  that — 

It  shall  Ije  competent  to  the  referees  on  private  Bills  to  admit  the  petitioners,  being 
the  municipal  or  other  authority  having  the  local  management  of  the  metropolis  or  of 
any  town,  or  the  inhabitants  of  any  town  or  district  alleged  to  be  injuriously  aflected  by 
a  Bill,  to  be  heard  against  such  Bill  if  they  shall  think  fit. 

The  terms  of  the  Standing  Order  of  course  extend  to  gas  and  water 
supply  Bills.  But  the  referees,  in  the  exercise  of  their  discretion,  refused  to 
extend  the  Order  to  the  case  of  a  Bill  merely  for  the  creation  or  spending  of 
further  capital  (3  Clifford  and  Rickards,  40).  This  led  to  the  passing,  in 
188'2,  of  Standing  Order  134a,  which  provides  that — 

The  municipal  or  other  local  authority  of  any  town  or  district  alleging  in  their 
lietition  that  such  town  or  district  may  be  injuriously  affected  by  the  jjrovisions  of  any 
Bill  relating  to  the  lighting  or  the  water  supply  thereof,  or  the  raising  of  ca[pital  for  any 
such  purpose,  shall  be  entitled  to  be  heard  against  such  Bill. 
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Upon  the  intioductioii  uf  local  popular  representative  government  the 
referees  decided  that  a  county  council  did  not  come  under  Standing  Order 
134a  (Eickards  and  Saunders,  160),  and  two  new  Orders  were  framed  to 
meet  the  case  of  the  newly-constituted  bodies.  Standing  Order  134b 
provides  that — 

It  shall  be  competent  to  the  referees  on  private  Bills  to  admit  the  petitioners,  being 
the  council  of  any  administrative  county  or  county  borough,  the  whole  or  any  part  of 
which  is  alleged  to  be  injuriously  affected  by  a  Bill,  to  be  heard  against  such  Bill  if  they 
think  fit. 

Standing  Order  134c  provides  that — 

The  council  of  any  administrative  county  alleging  in  their  petition  that  such  admin- 
istrative countv,  or  any  i)art  thereof,  may  be'  injuriously  afl'ected  Ijy  the  provisions  of  any 
Bill  relating  to  the  water  supply  of  any  town  or  district,  whether  situate  within  or  with- 
out such  county,  shall  be  entitled  to  be  heard  against  such  Bill. 

The  benefit  of  Standing  Order  134  has  been  restricted  to  bodies  with 
general  powers  of  management,  the  referees  refusing  to  extend  it  to  quasi- 
IDublic  authorities,  or  authorities  with  limited  functions,  such  as  inspectors  of 
lighting  or  overseers  of  the  poor  (2  Clifford  and  Stephens,  196).  The  local 
authority  of  rural  districts  is  the  sanitary  authority — formerly  the  guardians 
of  the  union  (Kickards  and  Michael,  194),  now  the  district  councils  (Saunders 
and  Austin,  42). 

After  a  good  deal  of  variation  in  the  opinions  expressed  by  the  Court 
from  time  to  time,  it  may  now  be  taken  as  settled  that  a  "  district "  from 
which  inhabitants  may  petition  under  Standing  Order  134  need  not  be 
coincident  with  the  area  of  jurisdiction  of  a  municipal  or  local  authority,  or 
with  any  administrative  area,  but,  with  certain  limitations,  may  consist  of  a 
district  ad  hoc  or  neighbourhood  specially  affected  by  a  scheme  (2  Clifford 
and  Eickards,  165 ;  Eickards  and  Saunders,  133). 

Whatever  the  district  be,  the  petitioners,  if  they  appear  simply  as  rate- 
payers or  inhabitants,  must  be  substantially  representative  of  it  (Clilford 
and  Stephens,  96 ;  Smetburst,  102).  Tiiey  may  be  so  either  by  their  own 
numbers  or  in  virtue  of  their  being  mandataries  of  a  public  meeting.  The 
substantial  interest  of  the  petitioners  in  the  objects  of  the  Bill,  as,  for  example, 
the  rating  value  of  the  petitioners'  property  in  a  question  of  rating,  is  like- 
wise an  element  of  importance.  There  is  no  precise  proportion  which  makes 
a  petitioning  body  representative  of  the  district,  each  case  depending  on  its 
own  circumstances.  In  the  case  of  a  light  or  water  supply  Bdl,  inhabitants 
will  generally  petition  as  consumers.  Where  they  do  so  it  has  been  held 
that  the  rule  requiring  the  body  to  be  representative  is  not  applicable,  each 
consumer  having  an  individual  interest  to  protect  (Eickards  and  Saunders, 

53). 

While  Standing  Orders  134  and  134b  give  the  referees  a  discretion  to 
allow  or  refuse  a  locus  standi,  134,\  and  134c  are  in  form  mandatory,  and 
the  Court  has  held  that  it  has  no  option,  if  the  proper  allegations  are  made 
against  a  Bill  which  satisfies  the  conditions  of  the  Standing  Orders  (Eickards 
and  Saunders,  169).  The  necessary  allegations  are  not  identical  in  both 
Orders,  for  while  under  Standing  Order  134a  the  Bill  must  relate  to  the 
petitioners'  town  or  district,  it  need  not  do  so  under  Standing  Order  134c. 

Under  Standing  Orders  134  and  134b  the  rule  is  that  the  petition  must 
disclose  a  inimd  facie  case  of  importance  (Smethurst,  97).  Subject  to  this 
limitation,  the  Court  freely  exercises  its  discretion  in  allowing  a  locvs  standi 
on  the  ground  of  general  injury  to  the  district.  It  is  obviously  impossible 
to  classify  such  injuries.     Among  the  commoner  cases  are  those  of  injuries 
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apprelieuded  from  Bills  aliectiiig  the  sanitation  or  water  supply  ot  a  town  or 
district,  or  its  means  of  access  by  land  or  sea. 

These  grounds  of  opposition  are  open  both  to  local  authorities  and  to 
inhabitants.  The  latter  are  not  included  in  Standing  Orders  lo4.\  and  134c  ; 
but,  subject  to  the  rules  of  representation,  they  may  oppose  light  or  water 
supply  Bills  as  consumers  or  under  Standing  Order  134.  They  have  no 
interest,  however,  to  be  heard  against  a  Bill  for  the  supY)ly  of  gas  for  the 
first  time — being  free  to  take  it  or  not,  as  tlicv  choose  (2  Clifford  and 
Eickards,  78). 

[Erskine  ]\Iay,  Parliamentary  Practice,  732  ;  Clifford  and  Stephens, 
Practice  of  the  Court  of  Pcfcrccs;  Smethurst,  Zoci^s  Standi:  Fawcett,  (7o?<r^  of 
Pefcrces;  Shirres  Will,  Practice  of  the  Court  of  Pcfcrccs  •.  Clifford,  History  of 
Private  Pill  Legislation:  Report  of  Select  Committee  on  Private  Bill  Legisla- 
tion, 1888  ;  Locus  Standi  Eeports ;  Standing  Orders  of  Lords  and  Commons 
on  Private  Pills.] 

See  Private  Bill;  Provisional  Order;  Eeferees. 


Lodgers.— See  Franchise. 


Lodging-Houses.— See  Common  Lodging-Houses:  Innkeeper 
Naut.e,  caupones,  stabularil 


Lodging  Papers. — The  documents  forming  a  process  are 
kept  by  the  Clerk  of  the  Court  before  which  the  cause  depends 
and  in  the  case  of  Court  of  Session  actions  are  lodged  at  his  office  in 
the  Eegister  House.  Along  with  the  summons  at  calling,  it  is  necessary  to 
lodge  certain  documents,  forming  the  foundation  of  the  process.  These  have 
been  already  specified  in  the  article  Calling  List  (q.v.).  These  documents 
should  all  be  lodged  on  the  lawful  day  preceding  the  calling-day,  or,  in 
vacation  or  recess,  on  the  second  day  preceding  the  box-day.  Defences  are 
due  and  should  be  lodged  on  the  tenth  day  after  the  day  of  calling  if  in 
session  ;  in  vacation,  defences  to  summonses  called  within  the  last  ten  days 
of  the  preceding  session  may  be  lodged  on  the  first  box-day ;  to  summonses 
called  on  the  first  box-day,  on  the  second  box-day  ;  and  to  summonses 
called  on  the  second  box-day,  on  the  first  sedurunt  day  of  the  ensuing 
session.  See  Defencks.  Within  eight  days  of  the  lodging  of  the  defences 
or  the  revised  pleadings,  the  pursuer  must  deli\'er  two  printer's  proofs  to 
the  opposite  agent,  and  two  to  the  Clerk  to  the  process.  If  he  fails,  the 
pursuer  may  take  decree  of  absolvitor  l)y  default  (Court  of  Session  Act, 
1868,  s.  26).  Within  four  days  from  tlie  date  of  the  interlocutor  closing  the 
record,  the  pursuer's  agent  should  lodge  with  the  Clerk  to  the  process  two 
copies  of  the  closed  record  as  finally  adjusted,  one  for  the  process  and 
the  other  for  the  use  of  the  Lord  Ordinary.  See  Ekcokd,  For  provisions  as 
to  tlie  lodging  of  papers  in  reclaiming  notes,  see  Eeclaiming. 

By  G  Geo.  iv.  c.  120,  s.  38,  and  A.  S.,  11  July  1828,  parties  to  an  action 
are  directed  to  produce,  along  with  the  summons  or  defences,  the  deeds  or 
writings  upon  which  they  found,  so  far  as  in  their  custody  or  within  their 
power.  If  not  so  lodged  before  the  closing  of  the  record,  they  could  not 
competently  be  produced  afterwards,  except  on  the  ground  of  res  novitcr,  or 
where  it  was  necessary  to  lodge;  them  to  rel)ut  productions  made  l)y  tlie 
opposite   party   after    the   record   was   closed,   or   where   production   was 
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ordered  by  the  Court.  This  rule  was  altered  Ijy  the  Court  of  Session  Act, 
1868,  s.  99,  which  provides  that  it  shall  not  be  competent  to  object  to  the 
production  of  any  writing  after  the  record  is  closed,  on  the  ground  that  it  was 
in  the  possession  or  under  the  control  of  the  party  producing  it  at  the  time 
when  the  record  was  closed  ;  but  the  Court  or  Lord  Ordinary  may  attach 
such  conditions  as  to  expenses  or  otherwise  to  the  receiving  of  the  docu- 
ments as  to  them  or  him  shall  seem  proper.  It  is  proper  and  usual  to 
lodge  all  documents  founded  upon  in  the  pleadings  of  either  side  before  the 
record  is  closed.  When  documents  are  to  be  used  in  evidence  in  jury  trials, 
whether  in  the  custody  of  the  parties  or  other  persons,  they  must  be  lodged 
eight  days  before  the  trial,  notice  being  at  the  same  time  given  to  the  agent 
for  the  opposite  party  of  the  writing  being  lodged.  No  writings,  except 
such  as  are  lodged  in  this  way,  can  be  admitted  in  evidence  at  the  trial 
except  of  consent,  or  unless  it  is  established  to  the  satisfaction  of  the  Court 
that  they  could  not  be  lodged  eight  days  before  the  trial,  nor  before  the 
period  at  which  they  were  actually  produced  or  exhibited  to  the  opposite 
party,  and  that  notice  to  the  opposite  party  had  been  given  of  the  particular 
writing  or  writings  proposed  to  be  produced  (A.  S.,  16  Feb.  18-41,  s.  19). 
Plans,  maps,  models,  or  other  productions  of  that  description  must  also  be 
lodged  eight  days  before  the  trial,  unless  by  permission  of  the  Court,  on  its 
being  made  out  on  oath  to  the  satisfaction  of  the  Court  that  the  productions 
could  not  be  lodged  in  time  (s.  18).  These  rules  do  not  apply  to  proofs 
])efore  a  judge.  In  such  cases  the  documents  may  be  produced  in  process 
while  the  proof  is  proceeding,  unless  they  have  Ijeen  previously  called  for 
under  diligence  (see  Commission,  Proof  by  ;  Productions). 

In  the  Sherifl  Court  the  pleadings  and  other  documents  forming  the  pro- 
cess are  lodged  with  the  sheriff  clerk.  While  the  process  is  current  they  may 
be  borrowed  by  agents  practising  within  the  sheriffdom,  who  are  liable  to 
pecuniary  penalties  and  also  to  caption  if  they  fail  to  return  them  (Sheriff 
Courts  Act,  1876,  s.  21).  If  any  of  the  pleadings  are  lost  or  destroyed, 
copies  authenticated  to  the  satisfaction  of  the  Sheriff  may  be  substituted 
(s.  11).  This,  however,  does  not  apply  to  the  interlocutor  sheet  {Cofton, 
1875,  2  R.  599),  which,  if  lost,  can  only  be  set  up  by  a  proving  of  the  tenor 
(Dove  Wilson,  Sh.  Ct.  Pr.  92). 


Log"- book. — An  ordinary  ship's  log  contains  a  record,  made  up 
from  day  to  day,  of  all  circumstances  connected  with  the  ship,  whether  at 
sea  or  in  harbour,  of  which  it  is  desirable  that  evidence  should  be  preserved. 
Thus,  when  the  ship  is  at  sea,  the  log-book  presents  a  daily  record  of  the 
courses  steered  and  distances  run  by  the  ship,  the  state  of  wind  and  weather, 
latitude  and  longitude  by  observation  and  dead  reckoning,  sail  made  and 
taken  in,  and,  generally,  all  work  done  on  board  ship. 

By  the  Merchant  Shipping  Act,  1894  (57  &  58  A^ict.  c.  60),  which 
repealed  and  consolidated  the  former  Merchant  Shipping  Statutes,  the 
keeping  of  an  official  log-book  is  an  obligatory  duty  laid  upon  the  master 
of  every  ship,  except  such  as  are  employed  exclusively  in  trading  between 
ports  on  the  coasts  of  Scotland.  The  official  log-book  must  be  in  the  form 
approved  by  the  Board  of  Trade  for  the  particular  class  of  ship,  and  may, 
in  the  discretion  of  the  master  or  owner,  be  kept  distinct  from,  or  united 
with,  the  ordinary  ship's  log  (s.  239,  (1),  (2),  (3)).  In  practice,  it  is  believed, 
they  are  generally  kept  distinct.  The  matters  of  which  entries  are  required 
to  be  made  are  enumerated  in  sec.  240,  and  include  convictions,  offences  com- 
mitted by  the  crew  (see  s.  228),  punishments,  statements  relating  to  the 
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conduct  and  character  of  the  crew,  illnesses  and  injuries,  marriages,  the 
names  of  seamen  quitting  the  ship,  the  wages  due  to  seamen  entering  the 
navy  or  dying,  sales  of  the  effects  of  deceased  men  (see  s.  169),  collisions 
with  any  other  ship,  and  the  circumstances  under  which  the  same  occurred. 
This  last  provision  is  extended  hy  sec.  423  so  as  to  cover  the  case  of  any 
collision,  whether  with  a  ship  or  any  other  object.  Provision  is  also  made 
in  the  Statute  for  entering  in  the  official  log-book  the  ship's  draught  of 
water  and  the  extent  of  her  clear  side  on  leaving  port  to  proceed  to  sea 
(s.  436);  the  distance  between  the  ship's  load-line  and  deck-lines  (s.  440) ; 
and  various  miscellaneous  matters  affecting  the  safety  of  the  ship  and  crew, 
etc.  (see  ss.  198,  200,  258,  483).  Births  and  deaths  occurring  on  board  ship 
are  to  be  recorded,  but  not  necessarily,  under  the  statute,  in  the  official  log- 
book (s.  254 ;  see  also  s.  690). 

All  entries  in  an  official  log-book  are  to  be  made  as  soon  as  possible  after 
the  occurrence  to  which  they  relate ;  if  not  made  on  the  same  day,  the  date 
of  the  occim-ence  and  of  the  entry  must  both  be  stated ;  and  no  occurrences 
happening  prior  to  the  ship's  arrival  at  her  final  port  of  discharge  can  be 
entered  after  the  lapse  of  twenty-four  hours  from  such  arrival  (s.  239  (4)). 
All  entries  are  to  be  authenticated  by  the  signatures  of  the  master  and  the 
mate,  or  some  other  of  the  crew ;  and  if  they  be  entries  of  illness,  injur}-, 
or  death,  by  the  surgeon  on  board  (s.  239  (5)).  The  observance  of  these 
regulations  is  enforced  by  stringent  penalties;  and  any  person  wilfully 
destroying,  or  mutilating,  or  rendering  illegible  any  entry  in  an  official  log- 
book, or  wilfully  making  a  false  or  fraudulent  entry  in  or  omission  _  from 
such  log-book  is  declared  guilty  of  a  misdemeanour  (s.  241).  Provision  is 
also  made,  under  certain  penalties,  for  the  transmission  and  delivery  of 
official  log-l30oks  to  the  superintendent  of  the  Mercantile  jMarine  Office  at 
stated  periods,  according  as  the  vessel  is  a  foreign-going  or  a  home-trading 
ship;  and  for  the  sending  home  of  the  log-book  in  cases  of  transfer  of 
ownership,  change  of  employment,  loss,  or  abandonment  of  the  ship  (s.  242). 
The  log-books  are  finally  transmitted  1  )y  the  superintendent  to  the  Eegistrar- 
General  (s.  256). 

In  practice,  the  principal  question  which  has  arisen  in  this  connection  is 
the  admissil^ility  of  a  log-book  as  evidence  of  the  statements  it  contains. 
An  ordinary  ship's  log  has  not  the  status  of  an  official  record ;  it  is  merely 
the  statement  of  the  master  and  mate,  and  therefore  is  not  to  l)e  taken  as 
evidence  of  the  truth  of  the  facts  therein  stated  (Cairns,  1820,  2  Murr. 
248,  correcting  the  earlier  case  of  Carleton,  1816,  1  :Murr.  32).  Though 
inadmissil)le,  however,  as  direct  evidence  of  the  facts,  the  log-book  may  be 
put  to  a  witness  to  refresh  his  memory  (Inncs,  1827,  4  Murr.  1()4;  irighf, 
1829,  5  ]\Iurr.  36  ;  Barvough,  1809,  2  Camp.  112),  although  it  may  wot 
have  been  actually  written  l)y  him  {Anderson,  1852,  3  C.  &  K.  54).  It  is 
in  no  sense  evidence  j;c?-  sc,  and  therefore  cannot  be  received  as  evidence  in 
favour  of  the  ship  or  of  the  writer  {The  Sociedadc  Felix,  1842,  1  Wm.  Pob. 
303,  311;  The  Strvjapore,  1806,  L.  P.  1  P.  C.  378,  Westlniry,  L.  C.  p.  382; 
of.  The  Niemen,  1811,  1  Dod.  9;  The  Zepherina,  1830,  2  Hag.  Adm.  318); 
and  it  has,  in  England,  been  refused  admission  even  where  the  mate  wlio 
wrote  it  was  proved  to  be  dead  {The  Henry  Coxon,  1878,  3  P.  D.  156),  a 
decision  which,  it  is  submitted,  would  not  be  followed  in  our  Courts,  'i'he 
log-book  may,  of  course,  be  used  to  contradict  the  master  and  mate,  and  ^f or 
this  purpose  may  be  recovered  by  diligence  (see  The  Singapore,  supra ;  The 
Solway,  1885,  10  P.  D.  137;  cf.  The  7W/.s//u^m,  1896,  4  8.  L.  T.  No.  93 ; 
BurnyenJ,l9>[)'l,A:  S.  L.  T.  No.  396);  and  frcciucntly  aifords  valuable  evi- 
dence against  tlie  ship  {The  Earopa,  1849,  13  Jur.  856;  Thr  Earl  uf  Dam- 
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fries,  1885,10  P.  D.  31— eugineer's  log),  or  those  to  whom  it  maybe  brought 
home  as  concerned  either  in  writing  it  (TAc  Malta,  1828,  2  Hag.  Adm.  159,  n.), 
or  as  directing  and  controlling  what  is  therein  contained.  Statements  in 
the  log-book  have  been  represented  as  being  equivalent  to  admissions  made 
by  parties  representing  the  owners,  and  it  has  been  ruled  that  the  latter  are 
not  entitled  to  impugn  statements  therein  made  to  their  prejudice  {Camp- 
hcll,  1841,  4  D.  342).  It  is  thought,  however,  that  this  ruling  overstates 
the  effect  of  such  statements  when  sought  to  l)e  used  against  the  ship. 

Tlie  log-book  of  a  ship,  however,  frequently  affords  good,  if  not  always 
conclusive,  evidence  when  appealed  to  in  a  question  between  outside  parties. 
Thus  the  log-book  of  a  man-of-war  has  been  held  admissiljle  to  prove  the 
time  of  the  sailing  of  a  ship  under  convoy  {D' Israeli,  1795,  1  Esp.  427),  or 
the  separation  hy  storm  of  merchant  vessels  from  their  convoy  ( Watson, 
1815,  4  Camp.  275  ;  see  also  Hcathcote,  1851, 1  Macq.  277).  As  regards  the 
official  log-book,  it  is  declared  by  the  Merchant  Shipping  Act,  1894,  that 
"  every  entry  made  in  an  official  log-book  in  manner  provided  hj  this  Act 
shall  be  admissible  in  evidence  "  (s.  239  (6)) ;  and  it  is  further  enacted,  with 
regard  to  all  documents  declared  by  the  Act  to  be  admissible  in  evidence, 
that  these  shall,  "  subject  to  all  just  exceptions,  be  evidence  of  the  matters 
stated  therein  in  pursuance  of  the  Act,  or  by  any  officer  in  pursuance  of 
his  duties  as  such  officer"  (s.  695). 

Marsden  {Collisions  at  Sea,  4th  ed.,  p.  335)  says  that  notwithstanding 
the  terms  of  the  Statute,  the  official  log  is  not  evidence  for  the  ship ;  but 
the  cases  he  refers  to  do  not  support  his  statement.  It  would  rather  seem 
that  any  question  of  admissiljility  is  foreclosed  by  the  terms  of  the  Statute, 
all  questions,  of  course,  being  left  open  as  to  its  effect  and  the  weight  which 
ought  in  the  circumstances  to  be  attached  to  it. 

(See  generally.  Bell,  Co7n.  i.  658 ;  Bell,  Prin.  ss.  496,  2214 ;  Dickson, 
Evidence,  ss.  1777,  1210:  Greenleaf,  Evidence,  s.  495). 


Loosing  of  Arrestment.— See  Akrestment. 

Lord  Advocate. — The  Lord  Advocate,  or  Queen's  Advocate,  is 
the  principal  Crown  lawyer,  and  one  of  the  great  Officers  of  State  in 
Scotland.  He  is  "the  public  accuser,  who  insists  in  the  name  of  the 
King,  and  for  His  Majesty's  interest  in  the  execution  of  his  laws,  and" 
in  the  tranquillity  and  welfare  of  his  people"  (Hume,  ii.  127).  The  office 
is  of  very  ancient  origin,  but  is  not  much  taken  notice  of  before  the 
beginning  of  the  sixteenth  century.  There  are  records  of  the  office  from 
1483.  According  to  the  common  account,  the  Lord  Advocate's  powers  and 
duties  as  public  prosecutor  were  first  conferred  by  the  Act  1587,  c.  77, 
which  provides  "  That  the  Thesaurer  and  Advocate  persew  slaughters  and 
utheris  crimes,  althoucht  the  parties  l)e  silent,  or  wald  utherwayes  privily 
agree."  Hume  points  out  that  this  is  not  accurate.  The  earlier  Act  1579, 
c.  78,  fixes  the  penalties  of  calumnious  prosecution,  and  provides  for  the 
case  of  a  process  at  the  instance  of  the  Lord  Advocate  alone ;  and  it  is 
obvious  that,  with  respect  to  crimes  of  a  public  nature,  such  as  treason, 
sedition,  blasphemy,  and  several  others,  for  which  no  private  individual  ever 
had  a  right  to  prosecute,  "  there  must  always  have  been  some  regular  course 
of  complaint,  wherein  the  offenders  in  that  sort  miglit  be  brought  to  justice  " 
(Hume,  ii.  128).  In  any  view,  however,  the  Lord  Advocate's  powers  and 
importance  as  public  prosecutor  were  largely  increased  by  the  Statute  of 
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1587.  It  is  said  that  the  trial  of  Arnot  of  "Woodmilii,  on  o  Xovember 
1598,  is  the  first  instance  of  liis  being  named  in  the  record  under  the  title  of 
Lord  Ad\"ocate,  by  whicli  he  has  ever  since  been  addressed.  In  the  modern 
form  of  indictment,  he  is  now  described  as  "  Her  Majesty's  Advocate " 
(Criminal  Procedure  Act,  1887).  [In  an  unreported  case  {Donald,  June 
1896)  the  omission  of  the  words  "Her  Majesty's  Advocate "  in  an  indict- 
ment in  the  Sheriff'  Court,  was  held  by  the  High  Court  not  to  be  a  o-ood 
ground  of  objection.] 

He  has  full  discretionary  power  as  to  the  prosecution  of  crimes,  for  the 
public  interest,  in  Scotland.  Where  a  private  party  has  been  injured,  and 
the  Lord  Advocate  declines  to  prosecute,  the  private  party  may,  with  the 
concourse  of  the  Lord  Advocate,  prosecute.  See  Coxcoukse  of  Pui:lic 
Pkosecutoe.  The  Lord  Advocate  cannot  be  constrained  to  prosecute,  even 
l)y  the  Supreme  Court  {Complaint  of  Sir  John  Gordon,  1766,  Hume,  ii.  1:J1 ; 
Maclaurin,  Xo.  74).  Throughout  the  proceedings,  after  the  libel  lias  been 
brought  into  Court,  he  has  full  discretion  as  to  the  extent  to  which  he  will 
insist  against  the  panel.  He  may  (in  the  requisite  form)  abandon  pro- 
ceedings at  any  stage,  and,  even  after  the  verdict  has  been  returned,  he  may 
restrict  his  libel  to  an  arbitrary  punishment,  in  the  case  even  of  a  capital 
crime  (cases  of  Carscivell,  Lyk,  Fraser,  and  Mvssman,  Hume,  ii.  132). 

The  Lord  Advocate  is  not  required  to  find  caution,  or  to  take  an  oath  of 
calumny,  nor  is  he  liable  in  expenses  or  penalties  in  the  event  of  the  panel 
being  acquitted  (Hume,  ii,  132  ;  Alison,  ii.  92).  (As  to  whether  lie  is  obliged 
to  disclose  the  name  of  his  informer,  see  Hume,  ii.  136;  Alison,  ii.  94; 
Burnet,  313.)  The  Lord  Advocate  may  delegate  his  powers  to  deputes  (see 
Advocates-Depute).  He  may  prosecute  in  any  Court  (Alison,  ii.  86) ;  and 
he  is  the  only  competent  prosecutor  in  the  High  Court  of  Justiciary,  the 
Solicitor-General  and  the  Advocates-Depute  being  liis  deputies.  The  Lord 
Advocate  and  his  deputies  remain  in  office  until  their  successors  are 
appointed ;  and  the  successors  may  take  up  libels  raised  by  those  who  have 
demitted  office  (Alison,  ii.  96).  Sec.  3  of  the  Criminal  Procedure  (Scotland) 
Act,  1887,  further  provides  that  "  tlie  Lord  Advocate  shall  enter  upon  the 
duties  of  his  office  immediately  on  receiving  his  appointment,  and  may  take 
the  oaths  of  office  before  any  Secretary  of  State  or  any  Lord  Commissioner 
of  Justiciary ;  and  all  indictments  which  have  been  raised  by  any  Lord 
Advocate  shall  continue  in  force  and  effect  notwithstanding  such  resignation, 
and  may  be  taken  up  and  proceeded  with  by  liis  successor ;  and  where  any 
Lord  Advocate  shall  die  during  his  tenure  of  office,  or  otherwise  be  removed 
from  office,  it  shall  be  lawful  to  indict  persons  accused  in  name  of  the 
Solicitor-General  then  in  office,  until  another  Lord  Advocate  is  appointed ; 
and  the  advocates-depute  and  procurators-fiscal  shall  have  power,  notwith- 
standing such  death  or  removal  from  office  of  the  Lord  Advocate,  to  take  u]) 
and  proceed  with  any  indictments  already  raised  in  name  of  such  Lord 
Advocate,  and  any  indictments  that  may  be  raised  in  name  of  such  Solicitor- 
General  "  (see  llalliday,  1891,  3  White,  38).  As  the  indictments  in  the 
Sheriff  (Jcjurt  are  now  in  the  Lord  Advocate's  name,  they  can  also  be 
proceeded  with  under  this  section.  (For  relations  between  Lord  Advocate, 
Sheriff,  ;nid  Procurator- Fiscal,  see  C.  (J.  of  Dumfries,  1895,  22  Ii.  538.) 
As  to  procedure,  etc.,  in  criminal  prosecutions,  see  Advocates-Depute; 
CoNcouiisE  of  Public  Pkosecutoii  ;  Crown  A(;ent  ;  I^ail  ;  Chiminal 
Prosecution  ;  Justiciary,  High  Couht  of  ;  Pkocukatok-Fiscal. 

In  civil  actions  the  Lord  Advocate  has  a  title  to  sue,  and  is  the  ])roper 
party  to  sue  and  be  sued,  on  behalf  of  the  Crown  iind  the  public  depart- 
ments (20  &  21  Vict.  c.  44,  s.  1  ;  19  c^-  20  Vict.  c.  56,  s.  22.     As  to  pre\ious 
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law,  see  Lord  DuwjJm,  1836,  15  S.  314).  It  is  not  necessary  that  special 
authority  to  the  Lord  Advocate  to  pursue  should  be  averred  (Comrs.  of 
Woods  and  Forests,  18G0,  23  D.  216),  although  such  authority  of  Her 
Majesty  or  the  department  is  necessary  (20  &  21  Vict.  c.  44,  s._  2) ;  nor 
can  a  private  party  object  that  such  authority  was  not  given,  or  evidence  of 
it  not  produced  (s.  3).  Change  in  the  holder  of  the  office  of  Lord  Advocate 
does  not  affect  an  action  or  proceeding  (ih.  s.  5).  (See  also  Clf/iccrs  of  State, 
1846,  8  D.  711 ;  affd.  6  Bell's  App.  487  ;  AlcxandeT,  1868,  6  M.  (H.  L.)  54,  at 
67  ;  h.  ofAiholl,  1852, 1  Macq.  65  ;  3Iags.  of  Edinburgh,  1884, 11  E.  283  ;  affd. 
13  E.  (H.  L.)  78).  By  special  Statutes  the  Lord  Advocate  has  a  title  to  sue  in 
special  cases.  Examples  are  :  petitions  and  complaints  under  the  Bank- 
ruptcy Act,  19  &  20  A^ict.  c.  79,  s.  178;  reduction  of  letters-patent  under 
15  &  16  Vict.  c.  83  (see  (Hllesjne,  1861,  23  I).  1357) ;  etc.  He  may  appear 
in  actions  of  declarator  of  nullity  of  marriage  and  of  divorce ;  and  where 
collusion  is  brought  to  his  knowledge,  he  is  bound  to  state  it  (Mackay, 
Manual,  483).  See  Collusion.  In  the  settlement  of  any  charitable  or 
other  endowment,  intimation  must  be  made  to  the  Lord  Advocate,  and  he 
may  appear  for  the  interests  of  the  charity,  or  the  public  interest  (30  &  31 
Vict.  c.  97,  s.  16).  By  the  Lunacy  Act,  1857  (20  &  21  Vict.  c.  71,  s.  81),  it 
is  provided  that  when  the  Board  of  Lunacy  or  the  Accountant  of  Court 
has  reason  to  beheve  or  suspect  that  the  property  of  any  person  detained 
or  taken  charge  of  as  a  lunatic  is  not  duly  protected  by  being  placed  under 
the  management  of  a  judicial  factor,  and  that  the  property  or  the  income 
thereof  is  not  duly  applied  for  his  maintenance,  the  Board  or  Accountant 
must  report  thereon  in  writing  to  the  Lord  Advocate ;  and  if  the  Lord 
Advocate  is  of  opinion,  either  by  reason  of  such  report  or  from  inquiries  at 
his  instance,  that  such  proceeding  is  expedient  and  proper,  he  may  apply 
to  the  Court  of  Session  to  have  a  judicial  factor  appointed  to  such  lunatic. 
As  to  whether  the  Lord  Advocate  may  intervene  in  an  application  for 
custody  of  children,  see  Bryce  (1828,  6  S.  425,  specially  Ld.  Craigie,  at  p.  442). 

The  concurrence  of  the  Lord  Advocate  is  necessary  in  certain  cases.  In 
such  cases  unless  the  concurrence  has  been  obtained,  the  application  will  be 
dismissed  {Mackenzie,  1843,  5  D.  771,  where  the  petition  bore  to  be  with 
concourse  of  Her  Majesty's  Advocate,  although  such  concourse  had  not  been 
actually  obtained).  The  concurrence  of  the  Lord  Advocate  is  necessary  in 
petitions  and  complaints  at  common  Isiw  (Duke  of  Northumberland,  1822, 
10  S.  366  ;  Usher  and  Cunningham,  1839,  1  D.  639  ;  Mackenzie,  ut  supra  ; 
Paterson,  1872,  11  M.  76 ;  Mackay,  Manual,  587) — such  as  for  breach  of 
interdict,  and  against  judges  and  officers  of  Court  for  malversation  where 
punishment  is  concluded  for  and  not  merely  damages  {Symc,  19  January 
1810,  F.  C;  MAiday,18'?>Q,  9  S.  48  ;  Harvey,  1837,  16  S.  249;  Baillic, 
1822,  1  S.  345).  In  a  petition  and  complaint  for  malversation  in  office, 
presented  under  Act  of  Sederunt  of  6  March  1783,  such  concourse  is 
apparently  not  requisite  {Macfarlancs,  1827,  5  S.  504  (537)).  The  concur- 
rence of  the  Lord  Advocate  is  also  required  in  proceedings  for  contravention 
of  lawburrows  (Stair,  i.  9.  30;  Robertson,  1873,  11  M.  910;  and  45  &  46 
Vict.  c.  42,  s.  6  (8)).  It  is  no  longer  necessary  to  obtain  the  Lord  Advo- 
cate's concurrence  to  any  summons  of  reduction-im probation,  or  ranking 
and  sale ;  but  the  right  of  the  Lord  Advocate  to  institute  any  such  sum- 
mons for  the  interest  of  Her  Majesty,  her  heirs  and  successors,  is  of  course 
reserved  (Court  of  Session  Act,  1868,  31  &  32  Vict.  c.  100,  s.  17.  See,  as 
to  former  law,  Colt,  1610,  Mor.  7897). 

At  the  trial  of  an  election  petition  in  Scotland  the  Lord  Advocate  is 
represented  by  one  of  liis  deputies  {i.e.  an  advocate-depute),  or  by  the  pro- 
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ciu-ator-fiscal  of  the  Sherift'  Court  of  the  district,  who  must  attend  such 
trial  as  part  of  his  official  duty ;  and  it  is  the  duty  of  the  advocate-depute 
or,  in  his  absence,  the  procurator-fiscal,  if  it  appears  to  him  that  a 
corrupt  or  illegal  practice  has  been  committed  by  any  person  who  has  not 
received  a  certificate  of  indemnity,  to  report  the  case  to  the  Lord  Advocate 
in  order  that  the  person  may  be  brought  to  trial,  although  no  warrant  may 
have  been  issued  by  the  judge  (46  &  47  Vict.  c.  51,  s.  68  (2),  (a),  (c)). 

The  Act  48  &  49  Vict.  c.  61,  which  instituted  the  office  of  Secretary  for 
Scotland,  does  not  affect  the  powers  or  duties  of  the  Lord  Advocate  (s.  9). 

The  Lord  Advocate  is  entitled  to  plead  within  the  bar  (Act  1537,  c.  67). 
Before  the  Union  he  had  a  seat  in  Parliament  ex  ojficio ;  and  since  the  L'f'nion 
it  has  been  customary  for  the  holder  of  the  office  to  be  also  returned  a 
member  of  Parliament.  He  is  a  member  of  the  Ministry  of  the  day, 
(putting  office  with  them.  In  Parliament,  along  with  the  Secretary  for 
Scotland,  he  has  the  special  charge  of  Scottish  affairs,  answering  questions 
thereanent  addressed  to  the  Government,  and  liaving  the  care  of  legislation 
for  Scotland. 

[Hume,  i.  9;  ii.  118;  Alison,  ii.  84;  Macdonald,  Criminal  Law,  284, 
428;  Mackay,  Prachc(?,  i.  119  {h)\  Manual,  30,  137,  205;  OmonQ\,  ffistori/ 
of  Lords  Advocate.'} 


Lord  Clerk- Register. — See  PiEgistek,  Lord  Clerk,  Depute 
Clerk  ;  Eegistration. 


Lords,  House  of. — The  history  of  the  House  of  Lords  may  be 
traced  back  to  the  AVitenagemot  of  the  Anglo-Saxon  period ;  but,  from  the 
modern  constitutional  point  of  view,  it  dates  from  the  year  1295,  when 
Edward  L  summoned  the  first  complete  Parliament  of  Lords  and  Commons. 
Before  that  period,  it  may  be  stated  generally  that  the  central  government 
was  wielded  exclusively  by  the  King  and  his  great  council  of  prelates  and 
barons,  individually  summoned,  while  the  rest  of  the  population  was  un- 
represented except  in  the  local  government  of  the  County  Courts.  The 
great  council  was  not,  how^ever,  a  mere  aristocratic  oligarchy,  but  had  always, 
in  theory  at  least,  indirectly  represented  the  plehs  circumstans,  who  usually 
signified  their  approval  or  disapproval  of  their  proceedings.  In  practice, 
too,  the  prelates  and  barons  patriotically  vindicated  the  rights  of  the  people 
on  several  important  occasions,  such  as  the  passing  of  the  Great  Charter 
and  the  rebellion  against  Henry  in.  At  length,  in  1295,  by  summoning 
representatives  from  the  shires,  cities,  and  boroughs  to  Parliament,  Edward  \. 
further  extended  the  principle  of  direct  re])resentation  from  tlie  local 
to  the  central  government  of  the  country.  Prom  that  period  onwards, 
government  by  the  King  and  his  magnates  is  gradually  superseded  by 
the  parliamentary  government  of  Crown,  Lords,  and  Commons.  Among 
other  landmarks,  one  of  great  importance  is  the  concession  to  tlie  Com- 
mons, in  1407,  of  tlie  sole  right  to  initiate  money  grants.  Another  new 
epoch  is  marked  Ijy  the  final  dissolution  of  tlie  monasteries  in  1539,  when 
the  withdrawal  of  the  mitred  abbots  converted  the  ecclesiastical  majority  in 
the  House  of  Lords  into  a  minority  ;  wliile  the  lavish  distribution  of  Church 
lands  enriched  the  y)eerage  generally.  The  cliief  subsequent  landmarks  arc  : 
the  lievolution  of  1641-60,  which  extinguished  the  House  of  Lords  for  the 
time;  the  Bill  of  Ptights  of  1689,  which  greatly  advanced  the  cause  of 
representative  government;  the  creation  of  twelve  new  peers  in  one  day 
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by  Queen  Anne  in  1711,  which  signified  the  national  control  over  tlie 
Upper  Chamber ;  the  Eeform  Bill  of  1832,  which  immensely  purified  and 
strengthened  the  Eepresentative  Chamber ;  the  Eeform  Bills  of  1867 
and  1885,  which  further  enhanced  the  power  of  the  Commons;  and 
the  rejection  by  the  Lords,  in  1860,  of  the  Bill  for  the  abolition  of  the 
duty  on  paper,  which  enabled  the  Commons,  in  the  following  year,  to 
assert  their  supreme  control  over  finance.  This  outline  may  suffice  to 
recall  the  history  of  the  House  of  Lords.  It  remains  to  define  briefly 
the  constitution,  powers,  and  privileges  of  the  House  as  one  of  the  three 
Estates  of  Parliament,  apart  from  its  judicial  functions  in  peerage  cases, 
in  trials  of  peers,  and  in  impeachments,  and  apart  from  its  appellate  juris- 
diction. As  all  the  greater  feudal  barons  holding  directly  of  the  Crown, 
were  anciently  entitled  to  receive  the  King's  writ  summoning  them  to 
sit  in  the  great  council,  such  writ  came  to  be  regarded  as  in  itself  a  title 
to  nobility,  while  from  the  fifteenth  century  onwards  the  title  has  always 
been  conferred  by  a  letter-patent  from  the  Crown.  These  barons,  whether 
by  tenure,  by  writ,  or  by  patent,  have  never  formed  a  privileged  caste, 
as  in  most  other  countries,  their  sole  riglit  being  that  of  acting  as  hereditary 
counsellors  of  the  Crown,  in  which  capacity  they  are  |j«7'gs  inter  se,  peers, 
or  equals.  The  chief  difference  between  this  peerage  and  the  noblesse  of 
foreio-n  countries  consists  in  the  fact  that,  in  the  eye  of  the  law,  all  the 
children  of  a  British  peer  are  commoners,  while  those  of  a  foreign  noble  are 
usually  nobles.  While  the  ancient  thegn  and  lilaford  have  been  gradually 
replaced  by  the  duke,  marquess,  earl,  and  baron,  these  last  are  still  equals 
before  the  law,  not  only  iiitei^  se,  but  inter  totam  communitatem.  The  total 
number  of  peers  now  entitled  to  sit  in  the  House  of  Lords  is  580,  including 
the  28  Irish  representative  peers  elected  for  life,  16  Scottish  peers  chosen 
for  each  Parliament,  and  26  bishops  or  spiritual  peers.  The  powers  and 
duties  of  the  House  of  Lords  are  briefly  these :  No  legislation  can  be 
passed  without  the  concurrence  of  Lords  and  Commons  and  the  assent  of 
the  Crown.  Any  member  of  the  House  of  Lords  may  initiate  a  bill,  other 
than  a  money  bill.  Money  bills,  like  others,  require  the  concurrence  of 
the  Lords  and  the  assent  of  the  Crown;  but,  since  the  incident  of  1860 
above  alluded  to,  it  is  unlikely  that  the  L^^pper  House  will  ever  again  venture 
either  to  amend  or  to  reject  such  Bills.  Members  of  the  House  of  Lords 
enjoy  the  parliamentary  privileges  of  freedom  of  speech  in  Parliament, 
freedom  from  arrest  on  civil  process  during  the  sitting  of  Parliament,  and 
ricdit  oF  access  to  the  Crown.  The  House  also  extends  its  protection  to 
persons  transacting  business  in  its  presence,  such  as  counsel,  solicitors,  and 
witnesses,  while  the  printers  of  its  proceedings  are  protected  against 
possible  actions  under  the  law  of  libel  by  the  Act  3  Vict.  c.  9  (1840).  It 
is  no  lono-er  a  breach  of  privilege  to  report  the  discussions  of  the  House, 
reporters  having  been  freely  admitted  since  the  Pieform  Bill  of  1832.  The 
question  whether  the  Crown  may  admit  a  life-peer  to  sit  in  the  Honse  has 
o-iven  rise  to  much  discussion.  While  the  report  of  Lord  Ptedesdale's  Com- 
mittee "  On  the  Dignity  of  a  Peer,"  and  other  subsequent  authorities, 
acknowledged  the  right  of  the  Crown  to  create  a  life-peer,  the  House  of 
Lords,  in  Lord  Wensleydale's  case  in  1856,  denied  that  the  Crown  had 
power  to  admit  such  a  peer  to  sit  in  the  hereditary  Chamber.  On  that 
occasion  the  Government  of  Lord  Pahnerston  yielded  the  point.  Two  Hfe- 
peerace  bills  have  since  been  lost,  and  the  question  therefore  remains  still 

unsettled. 

[See  constitutional  histories  of  Stubbs,  Hallam,  and  May ;  May,  Parlia- 
mentary Practice]  Ptcport  on  the  Dignity  of  a  Peer.] 
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Lords,     House    of    (as    Appellate    Tribunal).— 

lu    Scotland  up  to  the    earlier  part    of    the    fifteenth  century    appeals 
were  competent  in  civil  cases  to   the  King  and   his  Council,  and  also  to 
Parliament.     An  original  jurisdiction  was  sometimes  exercised  by  the  Scots 
Parliament,  but  this  being  attended  with  inconvenience,  an  Act  was  passed 
in  1424  providing  that  bills  of  complaint  should  not  be  determined  by 
Parliament,  but  by  the  judges  of  the  ordinary  court ;  and  if  they  refused  to 
execute  the  law  evenly,  recourse  was  to  be  had  to  the  king.     In  the  follow- 
ing year  the  Session  of  James  i.  was  instituted  by  the  Act  1425,  c.  65,  the 
Court  being  vested  with  jurisdiction  to  "  conclude  and  finally  determine  all 
and  sundry  complaints,  causes,  and   quarrels  that  might  be  determined 
before  the  King  and  his  Council."     This  Act  was  confirmed  and  explained 
by  the  Act  1457,  c.  62,  which  provided  that  causes  before  the  Session  "  sail 
be  utterly  decided  and  determined  be  them,  but  [i.e.  without]  ony  remeid  of 
appellation  to  the  King  or  the  Parliament."     It  is  doubtful  whether  these 
Acts  were  ever  in  strict  observance,  or  whether,  in  so  far  as  the  right  of 
appeal  was  concerned,  they  did  not  rapidly  fall  into  desuetude.     Appeal  to 
Parliament  by  "  Falsing  of  Dooms  "  of  the  Justiciars  and  Judges  Ordinary 
certainly  continued,  for  provision  is  made  for  its  regulation  by  the  Act 
1503,  c.  95.     Stair  states  that  at  the  time  of  the  institution  of  the  Court  of 
Session  appeals  were  in  vigour  and  observance,— though  he  adds  that  they 
then  ceased  because  the  "  Senators  of  the  College  of  Justice  had  the  same 
power  and  authority  that  the  Lords  of  Session  and  Daily  Council  had 
before ;  and  so  their  final  sentences  were  ultimate,  without  appeal  to  Kincr 
or  Parliament "  (Stair,  ii.  3.  63  ;  iv.  1.  31,  55,  56).     He  admits,  however,  that 
one  form  of  appeal,  "  by  protestation  for  remeid  of  law,"  continued  ;  and  he 
enters  into  an  inquiry  whether  it  would  be  beneficial  that  this  should  be 
extended,  or  limited  to  the   cases   in  which   the   Court   of   Session   had 
exceeded  its  jurisdiction.     The  Act   1587,  c.   39,  refers  to  decisions  pro- 
nounced by  Parliament  upon  cases  which  must  have  been  brought  before  it 
by  way  of  appeal,  and  Erskine  (List.  i.  3.  20)  and  Balfour  {Pradidcs,  p.  268) 
note  cases  of  the  same  kind.     The  nature  and  extent  of  the  right  were, 
however,  matter  of  controversy,  and  in  1674  gave  rise  to  a  inemorable 
dispute  between  the  judges  of  the  Court  of  Session  (over  which  Lord  Stair 
then  presided)  and  the  bar.     The  dispute  arose  in  the  course  of  a  suit 
between  the  Earl  of  Dunfermline  and  the  Earl  of  Callendar,  and  his  son. 
Lord  Almond  (Mor.  2941 ;  Stair's  Decisions,  5  Feb.   1674,  16  Feb.  1676 ; 
Forbes,  Decisions,  preface).     The  defenders  appealed  to  Parliament.     This 
was  treated  by  the  judges  as  contempt  of  Court,  and  they  summoned  Lord 
Callendar  and  his  counsel,  who  had  signed  the  appeal,  to  answer  for  their 
conduct.     The  latter  refused  to  withdraw  the  appeal,  and  the  judges  then 
com])lained  to  the  king  (Charles  ii.).     He  addressed  a  letter  to  the  Court 
expressing  his  "  abhorrence  of  appeals,"  peremptorily  forbidding  them  for  the 
future,  and  ordering  at  the    same  time  that  any  advocate  who  refused  to 
disown  them  should  be  disbarred.     Meanwhile  other  appeals  of  the  same 
knid  were  taken,  and  further  complaint  was  made  to  the  king.     Most  of 
the   advocates   supported   their    luethren    and    seceded    from    the   Court, 
and  they  were  prohibited  l)y  the  Privy  Council  from  returning  to  within' 
twelve   miles   of   Edinbuigli.      This   order   affected   about   fifty   of    their 
numljor,  wlio  were  disbarred  for  nearly  two  years.     The  dispute  was,  how- 
ever, settled  by  a  compromise  in  1676.     The  advocates  disowned  and  dis- 
claimed  all   "appeals    wliicli    sist   process   and   stop   execution,  as   being 
contrair  to  law  and  inconsistent  with  the  honour  of  the  Lords  of  Session 
and    j)rejudicinl   to  the    subjects    in    their  just   riglits."     'J'hey  were  tlien 
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restored  by  the  Court  to  practice,  the  A.  S,  (25th  January  1670)  which 
reponed  them  declaring  "  that  it  was  never  allowed  by  the  Lords  to 
quarrel  or  impugn  their  sentences  or  interlocutors  upon  iniquity,  and  that 
they  will  in  no  ways  suffer  or  allow  the  same."  This  goes  further  than  the 
concession  of  the  advocates,  but  it  was  understood  that  the  right  to  protest 
to  Parliament  for  remeid  of  law  without  stay  of  execution  was  recognised 
in  the  compromise,  and  it  was  never  relinquished. 

Matters  remained  in  this  state  until  the  Pievolution,  when  the  Conven- 
tion of  Estates  (1689,  c.  18)  declared  the  banishment  of  the  advocates  to  be 
illegal,  and  it  was  made  one  of  the  articles  of  the  Claim  of  Eight  (c.  13) 
"  that  it  is  the  right  and  privilege  of  the  subjects  to  protest  for  remeid  of 
law  to  the  King  and  Parliament  against  sentences  pronounced  by  the  Lords 
of  Session,  providing  the  same  do  not  stop  execution  of  these  sentences." 
From  the  Eevolution  until  the  Union  in  1707  protests  to  Parliament  for 
remeid  of  law  were  made  under  this  condition.  They  do  not  appear,  however, 
to  have  been  numerous. 

At  the  time  of  the  Union  the  right  of  appeal  to  Parliament  was  much 
debated.  It  was  contended  upon  the  one  side  that  it  was  part  of  the 
common  law  of  Scotland  and  inherent  in  the  subject ;  upon  the  other,  that 
if  the  right  of  review  were  conceded,  the  law  of  Scotland  might  be  seriously 
tampered  with  by  a  tribunal  in  London  composed  chiefly  of  English  peers. 
A  proposal  was  made  that  appeal  should  l^e  to  a  Court  sitting  in  Scotland, 
and  consisting  of  certain  peers  delegated  annually  or  triennially  by  the 
House  of  Lords  (Defoe,  History  of  the  Union,  p.  158).  This  proposal,  how- 
ever, was  not  carried  into  effect. 

No  express  provision  was  made  in  tlie  Treaty  of  Union  for  appeal  from 
the  Courts  of  Scotland  to  the  British  Parliament,  though  by  the  19th 
article  their  decisions  were  expressly  protected  from  review  by  the  Courts 
of  England.  An  appeal  was,  however,  taken  to  the  House  of  Lords  in  the 
first  session  of  the  British  Parliament,  which  was  followed  two  years  after- 
wards by  another,  and  the  general  right  of  appeal  against  final  judgments 
on  the  merits  in  civil  cases  has  never  since  been  disputed.  At  the  time  of 
the  Union  the  rule  in  English  and  Irish  cases  w^as  that  appeal  stopped 
execution.  In  1709  it  was  enacted  by  Order  that  "after  appeal  shall  be 
received  by  this  House  from  any  sentence  or  decree  pronounced  in  any 
court  of  Scotland,  and  an  Order  made  by  this  House  for  the  respondent  to 
answer  the  said  appeal,  and  notice  of  such  Order  duly  served  upon  the 
respondent,  the  sentence  or  decree  so  appealed  against  from  such  time 
ought  not  to  be  carried  into  execution  by  any  process  whatsoever."  This 
was  a  direct  infringment  of  the  Scots  Claim  of  Eight,  and  was  productive 
of  great  abuse,  appeals  being  frequently  taken  merely  for  the  purpose  of 
obtaining  delay.  This  was  remedied,  however,  by  the  Act  48  Geo.  in.  c. 
157,  s.  17,  which  gave  power  to  the  "  Division  to  which  the  cause  belongs, 
or  any  of  the  four  judges  thereof,  to  regulate  all  matters  relative  to  interim 
possession  or  execution,  and  payment  of  costs  and  expenses  already  incurred, 
according  to  their  sound  discretion,  having  a  just  regard  to  the  interests  of 
the  parties  as  they  may  be  affected  by  the  affirmance  or  reversal  of  the 
judgment  or  decree  appealed  from."  The  provisions  of  the  Order  and  Statute 
are  still  in  force.     See  Interim  Execution. 

The  constitution  of  the  House  of  Lords  as  an  appellate  tribunal  remained 
unchanged  from  the  Union  until  the  passing  of  the  Appellate  Jurisdiction 
Act,  1876  (39  &  40  Vict.  c.  59).  While  in  practice  the  disposal  of  judicial 
cases  has  been  left  in  the  hands  of  the  law  lords,  all  peers  of  Parliament 
are  entitled  to  sit  and  vote,  and  in  various  cases  the  right  has  been  exercised. 
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The  last  occasion  iipou  which  the  matter  was  disciisseJ  in  modern  times 
was  in  tlie  case  of  the  Qiueii  v.  O'Cunncll,  in  18-14,  when  party  feeling  ran  high, 
and  a  number  of  the  lay  peers  seemed  inchned  to  exercise  their  right  to 
vote  in  order  to  secure  O'Connell's  condemnation.  But  owing  to  the  timely 
intervention  of  Lord  "Wharnclitte,  who  urged  that  it  would  be  a  scandal  to 
allow  personal  or  political  feeling  to  enter  into  a  judicial  decision,  the  lay  peers 
abstained  from  voting  (M'Carthy,  Ilistori/  of  our  own  Times,  i.  296).  In 
the  case  of  Bradlaugli  (1883,  8  App.  Ca.  354),  Lord  Denman,  a  lay  peer 
was  present,  and  expressed  his  opinion  in  support  of  Lord  Blackl»urn,  who 
disssented  from  the  judgment  (May,  rarliamcntarij  I'radicc,  ii-iO).  An 
attempt  was  made  in  1873  to  take  away  the  appellate  jurisdiction  of  the 
House  of  Lords,  and  to  establish  a  new  Court  in  l^ngiand,  composed  chiefly 
of  English  Common  law  judges,  as  an  iiH})erial  tribunal  of  review.  This 
attempt  was,  however,  frustrated  (see  Letter  by  Lord  Eraser,  Journal  of 
Jurisprudence,  xix.  195),  but  the  judicial  arrangements  then  existing,  which 
certainly  were  not  free  from  defect,  and  ahbrded  some  justification  for  the 
change  proposed,  were  materially  improved  by  the  Appellate  Jurisdiction 
Act  above  cited.  This  Act  was  amended  by  the  Appellate  Jurisdiction  Act, 
1887  (50  &  51  \'ict.  c.  70),  and  the  composition  and  })rocedure  of  the  House, 
as  an  appellate  tribunal,  are  now  regulated  by  these  xVets,  and  the  Standmg 
Orders  and  Directions  which  have  been  issued  to  carry  them  into  effect. 
Before  the  passing  of  the  Act  of  1876  there  was  no  provision  for  securing 
a  sufficient  attendance  of  law  hjrds  for  the  hearing  of  appeals,  cases  being 
sometimes  disposed  of  by  a  single  judge.  Sec.  5  of  that  Act,  however,  pro- 
vides that  no  appeal  shall  be  heard  and  determined  unless  there  be  present 
not  fewer  than  three  "  Lords  of  Appeal,"  a  term  which  is  defined  to  include 
the  Lord  Chancellor  of  Great  Britain  for  the  time  being,  two  Lords  of 
Appeal  in  Ordinary  appointed  under  the  Act,  and  sucli  peers  of  I'arliament 
as  are  for  the  time  being  holding  or  have  held  "  high  judicial  office  " :  i.e. 
(s.  25)  the  office  of  Lord  Chancellor  of  Great  Britain  or  Ireland,  or  of  paid 
judge  or  member  (1887  Act,  s.  5)  of  the  Privy  Council,  or  judge  of  one  of 
Her  Majesty's  Superi(jr  Courts  of  Great  Britain  and  Ireland.  ]\v  s.  4  of 
the  Supreme  Court  of  Judicature  Act,  1881,  the  President  of  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  High  Court  of  Justice  for  the  time 
being  is  also  declared  to  l)e  Lord  of  Ap])eal.  The  Lords  of  Appeal  in 
Ordinary  under  the  Ap])ellate  Jurisdiction  Act  are  appointed  by  the  Crown 
(s.  6),  and  must  have  held  high  judicial  office  for  two  years,  or  have  been 
for  fifteen  years  in  i)ractice  at  the  bar.  Tliev  hold  office  durino;  <rood 
behaviour,  and  may  be  removed  on  the  address  of  both  Houses  of  Parlia- 
ment. They  receive  salaries  of  £6000  a  year,  take  rank  as  barons,  and 
duriug  their  lifetime  (1887  Act,  s.  2)  are  entitled  to  sit  and  vote  in  the 
House  of  Lords.  Their  dignity  as  Lords  of  Parliament  does  not  descend 
t(j  their  heirs.  The  Lords  of  Appeal  in  Ordinary,  if  Privy  Councillors,  are 
l»ouiid  to  sit  and  act  as  nienibers  of  the  Judicial  Connnittee  of  that  body 
(s.  6)  .  They  are  entitled  to  jiensions  after  fifteen  years'  .service  or  disable- 
inent  by  permanent  infirmity  (s.  7).  Witli  the  view  of  preventing  delay 
in  the  administration  of  justice,  it  is  ])rovided  (s.  8)  that  tlie  House  may 
sit  for  the  purpose  of  hearing  and  determining  appeals  during  any  pro- 
rogation of  Parliament  at  such  time  aud  in  sucli  manner  as  may  be 
appointed  by  order  of  the  Ifouse,  made  during  the  ])re('oding  session,  and 
even  during  a  dissolution  of  Parliaiiu'iit  if  authorised  by  IL^r  Majesty  luider 
her  sign-manual  (s.  9).     See  Aiteal  'jo  House  of  Lords. 

See  Stair,  iv.  ], 'jiassim.:  Ersk.  i.  :'.  20:  :\Iackay,  Prnrfice  of  llir  i'iuirl  of 
Session,  i.  37;  May,  rarliamentar//  J'ncciicc,4:^,  .340  :   Preface  to  Kobcrlson's 
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Appeals ;  Preface  to  Paton's  Appeals,  vol.  vi.  ;  Hale,  Lords'  Jurdisdiction ; 
Report  of  Lords'  Debate  on  Appellate  Jurisdiction,  185G,  Report  of  Lords' 
Committee,  etc.,  in  2  Macq.  577. 


Lost  Property  falls  under  the  rule  "  Quod  mdlins  est  fit  domini 
ret/is"  (Bell,  rrin.  s.  1291 ;  Ersk.  ii.  1.  12).  But  in  most  cases  the  Crown 
waives  its  right  in  favour  of  the  finder  of  the  property,  provided  the  pre- 
scribed means  are  taken  of  finding  the  true  owner,  and  restoring  the  goods 
to  him.  Such  a  waiver  is  contained  in  the  provisions  of  the  Burgh  Police 
(Scotland)  Act,  1892,  .s.  412,  and  in  most  local  I^olice  Acts.  By  the  Burgh 
Police  Act,  s.  412,  the  magistrates  may,  when  lost  property,  duly  advertised, 
has  not  been  claimed  within  six  months,  award  it  to  the  finder,  under 
deduction  of  expenses  ;  or  if  it  is  claimed,  award  it  to  the  owner,  under 
deduction  of  the  expenses  and  a  reasonable  reward  to  the  finder. 

At  common  law  lost  property  (including  "  waifs  and  strays  ")  remains  the 
property  of  the  original  owner,  where  the  element  of  abandonment  does  not 
come  in,  until  such  right  is  lost  by  the  long  negative  prescription  (Sands, 
22  May  1810,  F.  C).  Accordingly,  where  goods  deposited  in  a  public 
warehouse  had  been  forgotten,  and  the  true  owner  could  not  be  found, 
it  was  held  that  the  fact  of  deposit  precluded  the  idea  of  abandonment, 
and  therefore  that  an  action  by  the  Crown  against  the  warehouse-keeper  for 
the  goods,  or  their  value,  was  premature  before  the  period  of  prescription 
had  expired,  and  the  defenders  were  accordingly  assoilzied,  but  reserving 
to  the  Crown  their  right  to  sue  when  the  true  owner's  right  had  prescribed 
[iSands,  supra). 

Where  the  Crown  is,  on  this  principle,  prevented  from  claiming,  or 
where  it  has  waived  its  claim  to  the  lost  property,  the  finder  is  entitled 
to  retain  it  against  everyone  except  the  true  owner.  In  an  English  case 
(Bfid;/rfi,  21  L.  J.  Q.  B.  75)  a  person  who  found  money  on  the  floor  of  a  shop, 
and  handed  it  to  the  shopkeeper  in  order  that  he  might  restore  it  to  the 
true  owner,  was  found  entitled  to  claim  it  again  from  the  shopkeeper  when 
a  reasonable  time  had  elapsed  without  the  true  owner  being  found.  This 
seems  to  be  sound  in  Scots  law  also,  but  as  yet  it  has  only  been  followed 
in  a  case  in  the  Sherill'  Small  Debt  Court  {Hogrj,  Guthrie's  Select  Sltcriff 
Court  Gases,  p.  438). 

The  finder's  title  to  the  property  is  oecapation,  consequently  it  is  not 
sufficient  to  see  the  lost  property  or  know  where  it  is  :  the  finder  must  pick 
it  up  or  otherwise  reduce  it  into  possession  {Brkhjes,  supra). 

The  law  is  slightly  different  in  the  case  of  lost  or  strayed  animals.  The 
finder  cannot  keep  these,  pending  the  owner  appearing,  without  expense, 
and  therefore  the  finder  is  not  bound  to  keep  them  for  so  long  a  time.  The 
animal  is  now  generally  sold,  under  warrant  of  a  Sheriff  or  magistrate,  after 
"  a  reasonable  time  "  (which  is  a  question  of  circumstances),  and  the  proceeds 
applied,  in  tlie  first  place,  to  payment  of  the  keep  and  the  expenses  of  adver- 
tising, etc.  (Barclay's  Justice's  Digest,  voce  "  Estrays  or  Waifs  ").  Eormerly 
the  strays  were  kept  for  a  year,  and  if  not  claimed  before  then  they  belonged 
to  the  Crown  or  its  donatory,  who  was  usually  the  Sheriff  of  the  county 
(Ersk.  Inst.  ii.  1.  12 :  Bell,  Frin.  s.  1294;  Xc<pier,  1749,  3  Pat.  G49). 

By  the  Burgh  Police  (Scotland)  Act,  1892,  ss.  386,  387,  and  390,  and 
in  the  special  Police  Acts  of  most  burghs,  provision  is  made  for  the 
impounding,  custody,  and  ultimate  disposal  of  strays. 

The  most  important  class  of  lost  property  is  that  lost  at  sea,  for  which 
see  the  special  article  on  Wefx'ks,  infra.     See  also  Derelict,  supra. 
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Lost  Writings,  etc. — See  Provinc  of  the  Tenok.  When  a 
summous,  petition,  or  other  original  writ  or  pleading  is  lost  or  destroyed,  a 
copy  thereof,  proved  in  the  cause  to  the  satisfaction  of  the  Court  before 
whom  the  cause  is  depending  at  the  time,  and  authenticated  in  such  manner 
as  the  Court  may  require,  may  be  substituted,  and  shall  be  held  equi- 
valent to  the  original  for  the  purposes  of  the  action  (31  &  32  Yict.  c.  100, 
s.  15). 


Lottery. — State  lotteries  were  atone  time  a  regular  institution  in  the 
United  Kingdom,  and  indeed  they  are  still  in  many  countries,  as  a  method 
of  increasing  the  revenue  ;  but  the  last  of  these  was  authorised  by  a  Statute 
of  1823,  and  tliey  have  now  been  finally  aboli.shed.  The  holding  or  setting 
up  of  a  private  lottery  has  probaltly  always  been  illegal  at  common  law  in 
Scotland  (Bell,  Did.),  and  it  has  been  penalised  by  Statute. 

The  principal  statutory  provisions  with  reference  to  lotteries  are  the 
following:  The  Lotteries  Act,  1722  (9  Geo.  i.  c.  19),  forbids  anyone,  under 
a  penalty  of  £200,  "  by  virtue  or  colour  of  any  grant  or  authority  from  any 
foreign  prince,  State,  or  Government  whatsoever,"  to  "  erect,  set  up, 
continue,  or  keep  ....  any  lottery  or  undertaking  in  the  nature  of  a  lottery 
under  any  denomination  whatsoever  "  ;  or  to  "  make,  print,  or  pul)lish  .... 
any  proposal  or  scheme  for  any  such  lottery  or  undertaking  "  :  or  "  within  this 
kingdom  sell  or  dispose  of  any  ticket  or  tickets  in  any  foreign  lottery." 
The  Lotteries  Act,  1732  (6  Geo.  ii.  c.  35),  includes  under  the  same  penalty 
a  prohil)ition  to  sell,  procure,  or  deliver  any  ticket,  receipt,  chance,  or  number 
in  or  belonging  to  any  foreign  lottery,  or  to  receive  any  money  for  any  such 
ticket,  etc.  By  the  Gaming  Act,  1802  (42  Geo.  iii.  c.  119),  certain  forms  of 
lotteries  which  were  conducted  in  imitation  of  State  lotteries,  and  were 
called  '  little  goes,"  are  declared  to  be  common  and  public  nuisances,  and 
against  law  (s.  1).  This  Act  forbids  any  person,  under  a  penalty  of  £500,  to 
"  keep  any  office  or  place  to  exercise,  keep  open,  show,  or  expose  to  be 
played,  drawn,  or  thrown  at  or  in,  either  by  dice,  lots,  cards,  balls,  or  by 
numbers  or  figures,  or  by  any  other  way,  contrivance,  or  device  whatsoever, 
any  game  or  lottery  called  a  little  goe,  or  any  other  lottery  not  authorised 
by  Parliament,"  or  to  suffer  such  gaming  "  in  his  or  her  house,  room,  or  place  " 
(s.  2).  A  penalty  of  £100  is  imposed  upon  anyone  who,  by  any  pretence, 
device,  form,  denomination,  or  description  whatsoever  promises  or  agiees  to 
pay  any  sum,  or  to  do  anything  for  the  benefit  of  any  person  on  any  event  or 
contingency  relative  or  ajjjdicaljle  to  the  drawing  of  any  ticket  or  lot  in  any 
such  game  or  lottery,  or  who  publishes  any  proposal  for  any  of  such  pur- 
poses (s.  5).  It  is  doubtful  whether  this  Act  api)lies  to  Scotland.  If  it 
does  not,  a  person  who  keeps  any  such  house  may  be  prosecuted  at 
Common  law  for  kee])ing  a  gaming-liouse  (JJcrnanl  GrcntJiiijf  and  Others, 
\  838,  2  Swin.  23G),  or,  in  the  (;as('  of  burghs,  under  sec.  407  of  the  Burgh  Police 
(Scotland)  Act,  1892.  P>y  the  Lotteries  Act,  180G  (40  Geo.  ill.  c.  148),  all 
pecuniary  penalties  for  any  offence  against  the  law  concerning  lotteries  are 
to  go  to  the  Crown,  and  no  private  person  may  raise  action  for  any  such 
])enalty.  They  arc  to  be  sued  for  by  the  Attorney-CJencral  in  the  Court  of 
Exclieipier  in  England,  and  by  the  Advocate-Geneial  in  the  Court  of  Ex- 
(;li(M|uer  in  Scotland.  Accordin<;ly,  a  conviction  against  the  (Jaming  Act,  1802, 
obtained  in  a  Justice  of  Peace  Court  in  England,  has  been  set  aside  {'The  Queen 
V.  Tuddniltam,\U\ ,  1 0  L.  J.  M.  C.  1 G:'.).  The  Lotteries  Act,  1 823  (4  (Jeo.  iv. 
c.  GO),  ]jy  sec.  41,  forbids  any  person  to  sell  any  tickets  for,  or  chances  in, 
lotteries  authorised  by  any  foreign  potentate  or  State,  or  to  be  drawn  in  any 
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foreign  country,  or  in  any  lottery  not  anthorised  by  Act  of  Parliament,  or  to 
publish  any  proposal  or  scheme  for  such  sale ;  and  provides  that  for  every 
such  offence  the  person  shall  forfeit  the  sum  of  £50,  and  shall  also  be  deemed 
a  rogue  and  vagabond,  and  punished  as  such  in  manner  thereinafter  directed. 
It  is  provided  by  sec.  62  that  all  pecuniary  penalties  for  any  offence  under 
the  Act  are  to  be  sued  for  in  the  name  of  His  Majesty's  Advocate-General 
in  the  Court  of  Excliequer  in  Scotland;  and  sec.  67  provides  that  if  any  person 
shall  be  brought  before  any  two  or  more  justices  of  the  peace  and  be  con- 
victed of  any  offence  against  the  Act,  and  be  adjudged  a  rogue  and  vagabond, 
then  he  is  to  be  imprisoned  for  not  more  than  six  nor  less  than  one  montli. 
In  charging  an  infringement  of  sec.  41  of  this  Act  it  is  not  sufiicient  to  specify 
the  sale  of  tickets  at  a  eoitain  place  on  a  certain  date.  The  lottery  must  be 
identified,  and  a  mere  enumeration  of  some  of  the  prizes  will  not  do  this. 
It  is  desirable  that  the  place  where  the  lottery  is  drawn  be  mentioned,  and 
the  pi'osecutor  must  specify  the  persons  to  whom  the  tickets  were  sold,  if 
they  are  in  fact  known  to  him  {McAllister,  1878,  4  Coup.  28 ;  cf.  Walker, 
1894,  22  E.  J.  C.  22,  1  Adam,  523).  A  question  was  raised  in  McAllister, 
whether  action  could  be  taken  under  sec.  67  without,  as  a  necessary  prelimin- 
ary, a  decree  of  the  Court  of  Exchequer  in  terms  of  sees.  41  and  62,  but  this 
doubt  has  been  set  at  rest  by  a  subsequent  case  in  which  proceedings,  by 
way  of  summary  complaint  in  the  Justice  of  Peace  Court,  without  antecedent 
proceedings  in  the  Court  of  Exchequer,  were  held  perfectly  competent 
{Leimh,  1892,  3  White,  261).  The  Lotteries  Act,  1836  (6  &  7  Will.  iv. 
c.  66),  prohibits,  under  a  penalty  of  £50,  recoverable  in  the  Court  of  Session, 
the  advertisement  of  any  foreign  or  other  lottery  not  authorised  by  Parlia- 
ment; and  the  Lotteries  Act,  1845  (8  &  9  Vict.  c.  74),  says  who  are  to 
prosecute  for  this  last-mentioned  fine.  The  Burgh  Police  (Scotland)  Act, 
1892,  prohibits  two  or  more  persons  assembling  together  in  any  street  or 
open  place  for  the  purpose  of  engaging  in  lotteries  (s.  393  ;  see  Gaming). 
Power  of  entry  and  search  are  given  by  The  Gaming  Act,  1802,  s.  4,  The 
Lotteries  Act,  1823,  s.  37,  and  The  Burgh  Police  (Scotland),  Act,  1892, 
s.  407. 

The  Art  Unions  Act,  1846  (9  &  10  Vict.  c.  48),  legalised  associations 
having  for  their  object  the  distribution  by  lot  of  works  of  art,  or  of  money 
prizes  to  be  expended  for  the  purchase  of  works  of  art.  In  order  that  any 
such  association  may  conduct  lotteries,  it  must  either  be  incorporated  by 
royal  charter,  or  be  approved  by  the  Art  Unions  Committee  of  the  Privy 
Council.  Lotteries  conducted  by  such  an  association,  with  the  object 
mentioned,  are  the  only  lawful  lotteries ;  to  advertise  any  other  lottery  as 
conducted  on  Art  Union  principles  is  a  meaningless  cloak  for  an  illegal 
operation,  and  can  confer  no  immunity  or  right  on  those  who  take 
part  in  it  (Christison,  1881,  9  E.  34:  Eeijina  v.  Harris,  1866,  10  Cox  C.  C. 
352). 

The  object  of  the  Lottery  Acts  is  to  prevent  the  setting  up  of  any 
lottery  (other  than  Art  Union  lotteries)  in  the  United  Kingdom,  and  the 
promotion  by  advertisement,  sale  of  tickets,  or  chances,  or  otherwise  of  any 
foreign  lottery  in  the  United  Kingdom.  It  is  not  contrary  to  the  Acts  fur 
a  company  to  acquire  the  concession  of  the  exclusive  privilege  of  conducting 
lotteries  in  a  foreign  country,  or  to  advertise  in  this  country  general 
statements  of  the  number  of  drawings  in  that  country  to  be  made  annually, 
no  advertisement  being  made  of  any  specific  lottery  {Afacnce,  1890,  44  Cli. 
D.  306).  It  is  not  always  easy  to  determine  whether  an  enterprise  or 
transaction  constitutes  a  lottery  within  the  meaning  of  the  Acts.  A  man 
sold  packets  of  tea,  each  of  which   contained  a  coupon  which  entitled  the 
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purchaser  to  a  prize — the  prizes  varying  in  Jeseiiptiou  auJ  value.  The 
purchaser  coukl  not  know  to  what  prize  he  was  entitled  until  the  packet 
was  purchased  and  opened.  It  was  held  that  this  was  a  lottery  within  the 
meaning  of  the  Gaming  Act,  1802.  Hawkins,  J.,  said:  "In  Webster's 
dictionary  a  lottery  is  defined  to  be  a  distribution  of  prizes  by  lot  or  chance, 
and  a  similar  definition  is  given  by  Johnson ;  such  definitions  are,  in  our 
opinion,  correct,  and  in  such  sense  the  word  is  used  in  the  Statute"  {Taylor, 
1883, 11  Q.  B.  D.  207).  The  missing- word  competition  recently  in  vogue  in 
many  perioidcals  was  held  to  be  an  illegal  lottery.  A  paragraph  was 
published  in  which  one  word  was  missed  out.  A  word,  not  the  most 
suitable,  was  decided  upon  by  the  editor  to  fill  the  blank.  A  coupon 
was  supplied  in  each  copy  of  the  paper,  on  which  the  competitor  wrote  a 
word  to  supply  the  blank,  and  also  his  name  and  address,  and  sent  this,  with 
one  shilling,  to  the  publishers  of  the  paper.  Those  who  correctly  guessed 
the  word  chosen  by  the  editor  to  fill  the  blank  in  the  paragraph,  each  got 
as  a  prize  an  equal  sliare  in  the  total  amount  paid  by  the  competitors 
{Barclay,  [1893]  2  Ch.  D.  154).  Tins  case  may  be  contrasted  with  another 
in  which  a  coupon  was  issued  with  each  copy  of  a  paper,  but  was  filled  up, 
not  with  a  guess  at  random,  but  with  the  names  of  the  horses  which  the 
subscriber  thought  hkely  to  win  a  race,  and  a  prize  was  given  to  the  person 
who  filled  in  the  names  of  the  first  four  winners.  Here  the  element  of 
chance  was  absent  from  the  selection,  and  there  was  therefore  no  lottery 
{Stoddart,[l^^h']  2  Q.  B.  D.  474;  Caminada,  1891,60  L.  J.  M.  C.  116). 
Other  examples  of  lotteries  are  to  be  found  in  Morris  (1864,  2  H.  &  C.  912), 
Ecfjinav.  Harris  {l^m,l{)  Gox  C.  C.  352),  ro«(7«;i(1858,  22  J.  P.  287).  When 
the  profits  of  an  undertaking  are  to  be  divided  among  the  partners  by  lot, 
the  undertaking  is  resolved  into  a  lottery  {Sykcs,  1879,  11  Ch.  D.  170);  but 
the  fact  that  certain  benefits  of  a  mutual  benefit  society  are  to  be  allotted 
among  the  members  by  periodical  drawings  will  not  suffice  to  impress 
the  society  with  illegality  {Wallinqford,  1880,  L.  E.  5  App.  Ca.  685).  A 
sweepstake  is  a  lottery  {AUiJort,  1845,  1  C.  B.  974;  Gatty,  1846,  9  Q.  B. 

431). 

Ex  imdo  illicito  non  oritur  actio. — No  action  can  be  sustained  which 
has  a  lottery  as  its  medium  concludendi  {Christison,  1881,  9  R.  34).  An 
action  for  the  price  of  lottery  tickets  furnished  to  the  defender  has  been 
dismissed  in  accordance  with  this  maxim  {M'Larcn,  1878,  2  Guthrie's  Gas. 
105).  The  maxim  in  pari  ddicto  'potior  est  conditio  dr/endentis  must  be 
applied  with  more  caution.  There  is  no  action  to  have  an  illegal  contract 
implemented,  nor,  which  is  the  same  thing,  is  tliere  an  action  of  damages 
for  breach  of  the  contract  {Sykes,  1879,  11  Ch.  D.  170).  "You  cannot  ask 
the  aid  of  a  Court  of  justice  to  carry  out  an  illegal  contract ;  but  in  cases 
where  the  contract  is  actually  at  an  end,  or  is  put  an  end  to,  the  Court  will 
interfere  to  prevent  those  wlio  have  in  the  illegal  contract  obtained  money 
belonging  to  other  persons,  on  the  representation  that  the  contract  was 
legal,  from  keeping  that  money  "  (per  Jessel,  M.  R,  in  SyJces,  sv2m().  This 
idea  of  the  money  which  a  subscriber  paid  to  a  lottery  having  been 
obtained  on  the  representation  that  the  contract  was  a  legal  one,  was 
merely  differently  expressed  by  Stirling,  J.,  when  he  found  that  the  Lottery 
Acts  were  passed  for  the  benefit  of  a  class,  and  that  there  is  no  par  delictum 
in  tlie  holder  of  a  lottery  and  the  sul).seriber  thereto.  Accordingly,  an 
unsuccessful  subsciiber  may  demand  the  repayment  of  his  m<aiey,  so  long 
at  anyrate  as  it  has  not  actually  been  paid  over  to  the  winner  {Barclay, 
[1893]  2  Ch.  D.  154 ;  cf.  Biyyle,  1877,  2  Ex.  P.  422 ;  Trimlle,  1879,  5  App. 
Ca.  342). 
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Lucrative  Succession.— See  Passive  Title. 


Luggage.— See   Carkier;  Innkeepek;  Naut^,  caupones,  stabu- 

LARII;   EaILWAY. 

Lunacy  Acts. — The  care  and  treatment  of  lunatics  are  regulated 
by  the  Lunacy  (Scotland)  Acts,  1857  to  1887,  which  comprise:— 
The  Lunacy  (Scotland)  Act,  1857  (20  &  21  Vict.  c.  71). 
The  Lunacy  (Scotland)  Act,  1862  (25  &  26  Vict.  c.  54). 
The  Lunacy  (Scotland)  Act,  1866  (29  &  30  Vict.  c.  51). 
The  Criminal  and  Dangerous  Lunatics  (Scotland)  Amendment  Act,  1871 

(34  &  35  Vict.  c.  55). 

The  Lunacy  Districts  (Scotland)  Act,  1887  (50  &  51  \ict.  c.  o9). 
By  the  Lunacy  Act  of  1862,  "lunatic,"  when  used  in  the  Lunacy  Acts, 
means  "  every  person  certified  by  two  medical  persons  to  be  a  lunatic,  an 
insane  person,  an  idiot,  or  a  person  of  unsound  mind." 

The  subject  may  be  conveniently  treated  under  the  following  headings  :— 
I.  Property  of  Lunatics. 
II.  The  Board  of  Lunacy  for  Scotland :  their  Powers  and  Duties. 

III.  Pteception  and  Detention  of  Lunatics, 

IV.  District  Asylums :  Institution  and  Maintenance. 
V.  Pauper  Lunatics. 

VL  Dangerous  Lunatics. 
VII.  Criminal  Lunatics. 
VIII.  Miscellaneous. 


I.  Property  of  Lunatics. 

The  property  of  persons  incapable  of  managing  their  own  affairs  is  usually 
put   under  guardianship  by  the  judicial   appointment  of  a  curator  bonis. 
This  may  be  done  on  summary  petition  to  the  junior  Lord  Ordinary  at  the 
instance  of  any  near  relative,  or,  failing  relatives,  of  any  interested  party. 
Sec.  81  of  the  Lunacy  Act,  1857,  which  is  the  principal  Act,  enacts  that 
where  it  is  thought  by  the  Board  of  Lunacy  or  the  Accountant  of  the  Court 
of  Session  that  the  property  of  a  person  detained  or  taken  charge  of  as  a 
lunatic  is  not  under  judicial  management  and  not  properly  applied  for 
his  benefit,  application  may  be  made  to  the  Court  of  Session  by  the  Lord 
Advocate  for  the  appointment  of  a  judicial  factor,  with  a  view  to  the 
proper  care  and  protection  of  the  property,  and  the  application  of  it  to  the 
maintenance  of  the  lunatic.     Where  it  is  thought  that  the  property  of  a 
lunatic,  though  under  the  management  of  a  judicial  factor,  is  not  properly 
applied  for  the  benefit  of  a  lunatic,  the  Board  of  Lunacy  or  the  Accountant 
of  the  Court  of  Session  shall  report  to  the  Lord  Advocate,  who  may  apply  to 
the  Court  of  Session  in  order  that  the  matter  may  be  investigated,  and  the 
property  of  the  lunatic  applied  to  his  maintenance  (s.  82).     The  Board 
may  obtain  from  the  Accountant  of  the  Court  of  Session  the  names  of  all 
lunatics  having  judicial  factors,  and  a  statement  of  their  funds  and  of  the 
sums  allowed  for  their  maintenance,  in  order  to  ascertain  in  what  manner 
such  lunatics  are  cared  for;  and  if  such  treatment  is  deemed   by  them 
unsatisfactory,  they   may  present  a  summary  petition   to   the    Court   of 
Session  (s.  17,  Lunacy  Act,  1866).     For  the  case  of  a  lunatic  in  England 
or  Ireland  who  has  personal  property  in  Scotland,  or  of  a  lunatic  in  Scot- 
land who  has  personal  property  in  England  or  Ireland,  see  sec.  131  of  the 
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Lunacy  Act,  1890  (53  &  54  Vict.  c.  5).  These  are  the  only  provisious  of 
the  Lunacy  Acts  which  deal  with  the  property  of  lunatics.  For  further 
information  regarding  the  appointment  of  a  curator  lonis  to  a  lunatic,  see 
Judicial  Factor. 

IL  The  Board  of  Lunacy  for  Scotland:  their 
Powers  and  Duties. 

For  the  purposes  of  the  Acts  a  Board,  to  be  called  the  General  Board  of 
Commissioners  in  Lunacy  for  Scotland,  is  constituted  as  follows :  Three 
persons  are  appointed  by  Her  ^Majesty,  one  of  whom  is  an  unpaid  commis- 
sioner and  cliairman  of  the  Board,  and  two  of  whom  are  paid  commissioners, 
receiving  salaries  not  exceeding  £1200  each  per  annum.  In  addition  to 
these,  Her  ^Majesty  may  further  appoint  three  unpaid  commissioners  (s.  4). 
Her  Majesty  may  also  appoint  a  secretary  (s.  13),  and  two  medical  men  to 
be  deputy-commissioners  (s.  21).  The  Board  have  an  office  in  Edinburgh, 
and  have  the  superintendence,  management,  and  regulation  of  all  matters 
arising  under  the  Acts  in  relation  to  lunatics  and  to  public,  private,  and 
district  asylums,  and  to  every  house  in  which  a  lunatic  is  kept  or  detained 
under  an  order  of  the  Sheriff,  and  have  the  power  of  granting  or  refusing 
licences  to  private  asylums,  and  of  recalling  or  suspending  the  same  (s.  9). 
They  may  license  lunatic  wards  of  poorhouses  for  the  reception  of  lunatics 
ou  the  order  of  the  Sheriff,  and  they  may  sanction  the  reception  of  pauper 
lunatics  in  poorhouses  without  the  order  of  the  Sheriff.  They  may  also  grant 
special  licences  for  reception  in  private  houses  of  not  more  than  four  lunatics 
(ss.  3-5,  Lunacy  Act,  1862).  They  are  to  make  rules  for  the  inspection 
and  visitation  of  public,  private,  and  district  asylums ;  and  it  is  the  duty  of 
the  two  paid  commissioners  to  visit  and  inspect,  at  least  twice  in  eacli 
year,  all  the  public,  private,  and  district  asylums,  and  every  house  in  which 
any  lunatic  is  detained  under  an  order  of  a  Sheriff.  They  are  also  to  visit 
lunatics  in  prisons  or  in  poorhouses  (ss.  17-19,  Lunacy  Act,  1857).  "  Public 
asylum  "  means  an  asylum  established  for  the  custody  of  lunatics  by  Act 
of  Parliament  or  Eoyal  Charter,  or  under  any  charitable  endowment,  or  into 
which  lunatics  cannot  be  refused  admission  without  special  cause  shown. 
"  Private  asylum"  means  one  licensed  under  tlie  Act  of  1857.  "District 
asylum  "  means  one  established  in  terms  of  the  same  Act  in  one  of  the 
districts  described  in  the  Schedule  thereto.  The  Board  may  grant  licences 
to  any  charitable  institution  established  for  the  care  and  training  of 
imbecile  children  (s.  7,  Lunacy  Act,  1862). 

IIL  Ekception  and  Detention  of  Lunatics. 

"Every  medical  person  signing  any  certificate  under  or  for  the  purpose 
of  this  Act  shall  specify  therein  the  facts  upon  which  he  has  formed  his 
opinion  that  the  person  to  whom  such  certificate  relates  is  an  insane  person, 
an  idiot,  or  a  person  of  unsound  mind,  and  distinguish  in  such  certificate 
facts  observed  by  himself  from  facts  communicated  to  him  by  others;  and 
no  person  shall  be  received  into  any  asylum  or  house  in  terms  (jf  this  Act 
under  any  certificate  which  purports  to  be  founded  oidy  upon  facts  com- 
municated by  others"  (s.  35,  Lunacy  Act,  1857).  A  long  definition  of 
"  medical  person  "  is  given  in  the  Act,  but  is  now  obsolete,  for  by  sec.  34  of 
tlie  Medical  Act,  1858  (21  &  22  Vict,  c,  90),  "any  words  importing  a  jjcisou 
recognised  by  law  as  a  medical  ])ractitioner  or  member  of  tiic  medical 
profession,  wiien  used  in  any  Act  of  Parliament  sliall  be  construed  to  mean 
a  person  registered  under  this  Act."  Anyone  registered  under  the  Medical 
Acts,  therefore,  is  a  "  medical  jierson  "  under  the  Lunacy  Acts.     I'eualties 
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are  inflicted  on  persons  granting  false  certificates,  and  on  persons  receiving 
lunatics  into  unlicensed  houses  (s.  .35-39).  By  sec.  14  of  the  Lnnacy  Act, 
1862,  the  Sheriff  of  any  county  in  Scotland  may  grant  an  order  for  the 
reception  into  and  detention  in  any  asylum,  lunatic  ward  of  a  poorhonse, 
or  licensed  house,  of  any  lunatic  lesident  or  found  within  the  county,  or  if 
the  asylum  mentioned  in  such  order  be  situate  within  such  county  ;  but  no 
such  order  shall  be  granted  unless  upon  a  petition  subscribed  by  the  party 
applying  for  the  same,  accompanied  by  a  statement  of  full  particulars  as 
to  the  history,  condition,  and  illness  of  the  lunatic,  and  setting  forth  the 
degree  of  relationship  or  other  capacity  in  which  the  petitioner  stanels  to 
the  lunatic,  and  accompanied  by  two  medical  ceitificates  of  the  mental 
incapacity  of  the  lunatic.  The  order  of  the  Sheriff  shall  be  in  the  form  of 
Sched.  E  annexed  to  the  Act  of  1857.  No  superintendent  of  any  asylum 
shall  receive  or  detain  any  peison  as  a  lunatic  without  such  order,  ex- 
cept in  the  case  of  any  lunatic  whose  case  is  certified  by  a  medical  person 
to  be  one  of  emergency,  in  which  case  the  lunatic  may  be  detained  for 
three  days  without  an  order.  But  the  Board  have  power  to  sanction  the 
reception  of  a  pauper  lunatic  in  the  lunatic  ward  of  a  poorhouse,  or  of  any 
lunatic  in  a  house  holding  a  special  licence,  without  tlie  order  of  the  Sheriff 
(ss.  4,  5,  Lunacy  Act,  1862).  The  reception  of  a  lunatic  in  a  private  house  not 
licensed  is  regulated  by  sees.  13, 14,  Lunacy  Act,  1866,  and  by  them  no  person 
shall  receive  or  keep  any  person  as  a  lunatic  for  gain  without  the  order  of 
the  Sheriff  or  tlie  sanction  of  the  Board,  and  no  person  shall  keep  or  detain 
in  his  private  house,  without  the  order  of  the  Sheriff  or  the  sanction  of  the 
Board,  any  person  as  a  lunatic,  although  not  for  gain,  beyond  the  period  of 
one  year ;  and  if  the  malady  is  such  as  to  require  restraint  or  coercion  of  any 
kind,  the  case  shall  be  intimated  to  the  Board,  and  the  reasons  stated  which 
render  it  desirable  that  the  lunatic  should  remain  under  private  care,  and 
the  Board  may  in  certain  circumstances  apply  to  the  Sheriff  for  the 
removal  of  the  lunatic  to  an  asylum.  On  the  petition  by  a  brother  and 
the  curator  honis  of  a  woman  who  had  been  insane  for  some  months,  but  for 
less  than  a  year,  and  who  was  detained  by  a  relative  in  her  private  dwelling- 
house,  the  Court,  of  its  nohile  officium,  ordained  her  to  be  delivered  up  to 
the  curator  for  removal  to  an  asylum,  it  being  certified  that  a  private 
dwelling-house  was  unsuitable,  and  coirfinement  in  an  asylum  necessary 
{Gardiner,  1869,  7  M.  1130). 

The  Board  may  authorise  the  transfer  of  a  lunatic  from  one  asylum  or 
house  to  another,  and  may  also  grant  authority  for  the  liberation,  on  trial  or 
probation,  of  any  lunatic  from  any  asylum  or  house,  under  such  regulations 
as  they  may  think  proper  (s.  16,  Lunacy  Act,  1862). 

"  It  shall  be  lawful  for  the  superintendent  of  any  asylum,  with  the 
previous  assent  in  writing  of  one  of  the  commissioners,  which  assent  shall  not 
be  given  without  written  application  by  the  patient,  to  entertain  and  keep 
in  such  asylum,  as  a  boarder,  any  person  who  is  desirous  of  submitting  him- 
self to  treatment,  but  whose  mental  condition  is  not  such  as  to  render  it 
legal  to  grant  certificates  of  insanity  in  his  case."  It  is  specially  enacted 
that  letters  between  the  Board  and  a  patient  in  any  asylum  or  house  are  to 
be  forwarded  unopened  (ss.  15,16,  Lunacy  Act,  1866). 

A  Sheriff  may  at  all  times  visit  and  inspect  every  asylum  or  house 
within  his  jurisdiction  in  which  any  lunatic  is  kept  or  detained  under  his 
order,  and  may  institute  inquiry  into  the  care  and  management  of  such 
asylums  and  houses,  and  into  the  conduct  of  the  officials  connected  there- 
with (s.  25,  Lunacy  Act,  1857).  Sec.  26  of  the  same  Act  enacts  that  it 
shall  be  lawful  for  the  justices  of  the  peace  of  every  county  to  appoint  at 
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the  :\Iichaelmas  meeting  of  quarter  sessions  any  three  of  their  number 
to  visit  and  inspect  any  public,  private,  or  district  asyhnn  situated  m  the 
county,  and  to  insert  in  the  patients'  book  such  observations  as  they  may 
deem  necessary.  By  sec.  11  (5)  of  the  Local  Government  (Scotland)  Act, 
1889  (52  &  53  Vict.  c.  50),  the  said  powers  and  duties  with  regard  to 
visiting  asylums  are  transferred  to  the  county  council.  Any  house  where 
a  lunatic  is  detained  under  order  of  tlie  Sheriff  may  be  visited  by  the  Boai-d 
(s.  42),  and  also  anv  private  house  where  it  is  suspected  that  a  lunatic  rs 
kept  (s.  14,  Lunacy  Act,  ISGG).  The  Secretary  for  Scotland  may  order  the 
exanrination  of  any  person  detained  as  a  lunatic,  and  also  a  special  visita- 
tion of  any  place  where  a  lunatic  is  represented  to  be  confined  (ss.  104,  lOo). 
Ministers  and  relatives  are  entitled  to  visit  patients,  under  regidations 
(s.  47).  Any  person  procuring  the  certificate  of  two  medical  persons  of 
the  recovery  of  a  lunatic,  and  an  order  from  the  Sheriff  for  his  liberation, 
may  require  that  the  lunatic  be  liberated  accordingly  ;  and  the  Board,  upon 
being  satisfied  by  the  certificates  of  two  medical  persons,  may  in  like 
manner  order  the  liberation  of  a  lunatic  (s.  92). 

In  every  public,  private,  and  district  asylirm  a  register  is  to  be  kept 
setting  forth  all  particulars  relating  to  every  lunatic  detained  in  such 
asylum;  and  in  case  of  death,  a  statement  setting  forth  the  time  and 
cause  of  the  death  shall  be  entered  in  such  register,  and  a  copy  of  such 
statement  shall  within  three  days  of  the  death  be  transmitted  to  the  Boaid 
(ss.  9G,  97).  Tlie  superintendent  of  any  asylum  or  house,  when  it  shall 
appear  to  him  that  any  lunatic  may  be  safely  liberated,  shall  grant  a 
certificate  to  that  eflect,  and  shall  transmit  a  copy  of  such  ^certificate  to  the 
person  at  whose  instance  such  lunatic  is  detained  (s.  17,  Lunacy  Act  of 
18G2).  The  Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  has  clauses  (8G  to  89) 
which  are  applicable  to  Scotland,  and  make  provision  for  bringing  back 
under  a  warrant  a  lunatic  who  has  escaped  from  England  into  Scotland  or 
Ireland,  or  from  Scotland  into  England  or  Ireland,  or  from  Ireland  into 
England  or  Scotland. 

IV.    DiSTlIICT   ASYLL'.MS:    INSTITUTION    AND    MAINTENANCE. 

Sec.  49  of  the  Lunacy  Act,  1857,  enacts  that,  with  a  view  to  the  erection 
of  asylums  for  the  reception  and  care  of  pauper  lunatics,  and  for  the  pur- 
poses of  this  Act,  Scotland  shall  be  divided  into  certain  districts  or 
divisions,  as  set  forth  in  Sched.  H  annexed  to  the  Act.  By  the  Lunacy 
Districts  Act,  1887,  these  districts  may  be  altered  or  varied  on  the  application 
of  the  county,  town,  or  parish  council  interested.  Sec.  50  of  the  Lunacy 
Act,  1857,  provided  for  the  election  of  District  Boards,  but  was  repealed  by 
the  Prisons  (Scotland)  Act,  1877  (40  &  41  Vict.  c.  53),  which  provides  for 
the  election  of  a  District  Board  of  Lunacy  for  each  of  the  distiicts  into 
which  Scotland  is  divided,  the  number  of  members  to  be  fixed  by  the 
General  Board  of  Lunacy,  and  to  be  elected  annually  by  thecounty  councils 
and  magistrates  of  bur;4hs  respectively  in  each  county  within  such  dibtrict. 
The  Board  are  to  fix  the  time  and  places  at  which  the  District  Boards  are 
to  meet.  Sec.  02  of  the  said  Prisons  Act  of  1877  provides  for  the  expenses 
of  a  District  Board,  where  there  is  no  cHstrict  asylum,  being  met  out  of  the 
county  general  assessment,  or  by  each  bur<>h,  as  the  case  may  be. 

After  the  passing  of  the  Act  in  1857,  the  Board  weie  to  inquire  into 
the  necessities  of  the  districts  as  regards  accommodation  for  paujur  lunatics, 
and  might  require  the  District  Board  to  ja-ovide  a  district  asylum  (ss.  51 
and  52).  If,  from  any  change  of  circumstances  in  a  district,  the  accommoda- 
tion for  the  lunatics  of  a  district  becomes  insuflicient,  the  Boaid  may  call 
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upon  the  District  Board  to  provide  such  further  accommodation  as  is 
required,  and  if  they  refuse,  may  apply  to  the  Court  of  Session  tlirough  the 
Secretary  for  Scotland  (s.  9,  Lunacy  Act,  1862).  The  expense  of  providinjr 
such  asylum  accommodation  is  apportioned  by  the  Board  upon  the  landward 
parts  of  counties  and  upon  the  burghs  respectively  within  such  district,  and 
the  necessary  assessment  is  to  be  made  and  collected  by  the  county  and  burgh 
authorities  respectively  (s.  54).  "  Burgh  "  means  royal  or  parliamentary 
burgh.  The  sum  so  apportioned  is  to  be  remitted  to  the  District  Board,  who 
are  to  apply  it  in  defraying  the  expenses  of  district  asylums.  In  any  dis- 
trict where  there  is  sufficient  accommodation  for  the  pauper  lunatics  of  the 
district,  the  District  Board  may,  instead  of  erecting  any  district  asylum, 
contract  with  the  proprietors  of  existing  asylums  for  the  use  of  the  whole 
or  any  part  of  the  same,  or  for  the  reception  and  maintenance  of  the 
pauper  lunatics  of  the  district  (s.  09). 

A  determination  by  the  Board  of  Lunacy  and  a  District  Board  that  a 
certain  asylum  could  not  be  made  available  for  the  reception  of  lunatics 
under  sees.  57  and  59  is  not  subject  to  review  by  the  Court,  and  the 
proprietors  of  the  asylum  cannot  enforce  a  claim  under  these  sections  in  the 
face  of  such  a  determination  ( Wallace,  1882,  10  E.  245). 

District  Boards  are  empowered  to  borrow  money  lor  the  purposes  of  the 
Act,  and  are  to  take  charge  of  and  manage  the  district  asylums  when 
finished  (ss.  Gl-68). 

The  District  Board  may  appoint  "  medical  persons  "  as  inspectors  of  the 
asylums  in  their  district  (s.  70). 

V.  PAurEii  Lunatics. 

By  sec.  73  of  the  Lunacy  Act,  1857,  such  sums  are  to  be  paid  to  the 
District  Board  for  each  pauper  lunatic  detained  in  any  district  asylum  as 
may  be  fixed  by  tlie  District  Board  and  approved  by  the  Board  of  Lunacy ; 
and  such  sums  are  to  be  suthcient  to  defray  the  expenses  of  maintaining 
such  district  asylums.  Sec.  75  is  as  follows  :  "  Every  pauper  lunatic 
detained  in  any  district  asylum  under  this  Act  shall  be  deemed  and  held 
to  belong  and  be  cliargeable  to  the  parish  of  the  legal  settlement  of  such 
lunatic  at  the  time  the  order  for  his  reception  in  such  asylum  was  granted, 
and  the  expense  of  his  maintenance  in  such  district  asylum  shall  be  de- 
frayed by  such  parish  accordingly ;  and  the  residence  of  any  pauper 
lunatic  shall  be  deemed  to  be  the  residence  of  such  lunatic  in  the  parish 
legally  chargeable  with  the  maintenance  of  such  lunatic."  By  sec.  95  it  is 
provided  that  every  pauper  lunatic  shall  be  sent  to  the  asylum  for  the 
district  in  which  the  parish  of  the  settlement  of  such  pauper  lunatic  is 
situated  ;  but  the  parish  council  may,  with  consent  of  the  Board,  provide  for 
him  in  such  other  manner,  and  under  such  regulations,  as  may  be  sanctioned 
by  the  Board.  The  rule  laid  down  by  sec,  75  as  to  settlement  will  apply 
even  though  the  lunatic,  instead  of  being  sent  to  a  district  asylum,  has  been 
otherwise  provided  for  under  sec.  95  (Falmcr,  1871,  10  M.  185,  and 
Farquharson,  1894,  21  R  583).  Sec.  75  fixes  the  burden  of  a  pauper 
lunatic's  maintenance  on  the  parish  of  his  settlement  so  long  as  the  lunacy 
continues ;  and  so,  though  the  husband  of  a  pauper  lunatic  may  change 
his  settlement,  his  wife  will  remain  chargeable  to  the  parish  which  was  her 
husband's  settlement  at  the  date  when  she  was  sent  to  the  asylum  {Palmer, 
supra).  But  the  lunacy  of  a  pauper  as  affecting  the  question  of  his  settle- 
ment is  part  of  the  law  of  settlement,  and  is  accordingly  dealt  with  under 
Poor,  pauper  lunatics  being  referred  to  here  only  in  so  far  as  directly 
affected    by   the    provisions    of    the   Lunacy    Acts.     (For    further    infor- 
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mation  on  the  question  of  "  settlement "  of  lunatics,  see  note  to  sec.  75, 
Lunacy  Act,  1857,  iu  Graham's  Manual  of  Pour  Law  and  Parish  Council 
Acts  (1897),  p.  281.)  The  parish  of  settlement  is  liable  for  the  expense 
both  of  maintenance  and  of  removing  a  lunatic  to  an  asylum  (s.  76).  If 
the  parisli  of  settlement  cannot  be  ascertained,  tiie  parish  in  which  the  pauper 
lunatic  is  found  is  liable  for  the  expense  of  removal  and  maintenance,  the 
amount  to  be  fixed  and  certitied  by  the  Sheriif  (s.  78).  Parties  interested 
in  the  cpiestion  of  the  settlement  of  a  pauper  lunatic  may  have  access  to 
him  in  the  asylum  (s.  79).  Every  inspector  of  poor  shall,  within  seven 
days  of  being  aware  of  any  pauper  lunatic  being  in  the  parish,  notify  the 
same  to  the  chairman  of  the  parish  council  and  to  the  Board  of  Lunacy, 
together  with  the  steps  he  has  taken  ibr  the  care  and  custody  of  such 
lunatic  (s.  112). 

With  the  sanction  of  the  Board,  arrangements  may  be  made  for  the 
reception  and  detention  of  all  or  any  of  the  pauper  lunatics  of  any  district, 
county,  or  parish  in  any  public,  private,  district,  or  parochial  asylum  or 
hospital  within  or  beyond  the  limits  of  such  district,  county,  or  parish  (s. 
8,  Lunacy  Act,  18G2).  A  pauper  lunatic  discharged  on  "probation"  re- 
mains subject  to  inspection  by  the  Board.  A  parish  council  may  direct  the 
discharge  of  any  pauper  lunatic  for  whose  maintenance  it  is  liable,  unless 
the  superintendent  of  the  asylum  represents  that  he  is  unfit  to  be  dis- 
charged. A  parish  council  may  also  remove  from  the  poor-roll  any  pauper 
lunatic,  and  may  intrust  the  disposal  of  such  lunatic  to  any  party  who  shall 
undertake  to  provide  to  the  satisfaction  of  the  council  for  his  care  and 
treatment  (s.  8-11,  Lunacy  Act,  1806). 

VI.  Dangerous  Lunatics. 

When  a  lunatic  has  been  apprehended,  charged  with  assault  or  other 
offence  inferring  danger  to  the  lieges,  or  has  been  found  in  a  state  threaten- 
ing danger  to  the  lieges,  or  offensive  to  public  decency,  the  Sheriff,  upon 
application  by  the  fiscal,  inspector  of  poor,  or  other  person,  accompanied  by 
a  medical  certificate  that  the  lunatic  is  in  such  state,  shall  commit  him 
to  safe  custody.  After  notice  in  a  local  newspaper  the  Sheriff  shall  tlien 
inquire  into  and  take  evidence  as  to  the  condition  of  the  lunatic,  and 
may  commit  him  to  an  asylum  unless  the  inspector  of  poor  undertakes 
to  make  due  arrangements  for  his  safe  custody.  The  Sheriff  may  also 
authorise  the  delivery  of  the  lunatic  to  any  person  finding  caution  for 
his  safe  custody.  The  Sheriff  is  also  to  pronounce  a  judgment  finding  the 
amount  of  expenses  connected  with  such  application  and  procedure,  and 
shall  grant  decree  for  the  said  sum  against  the  parish  where  the  lunatic 
was  found,  such  parish  having  recourse  against  the  estate  of  the  lunatic,  or 
his  relations,  or  the  parisli  of  settlement  (s.  15,  J^unacy  Act,  1862).  By  sec. 
8,  Criminal  Lunatics,  etc..  Act,  1871,  it  is  specially  provided  that  sec.  15  of 
the  Act  of  1862  is  not  limited  to  pauper  lunatics.  The  expenses  incurred 
in  obtaining  a  warrant  i'or  the  apprehension  of  a  dangerous  lunatic,  and  in 
his  subsequent  committal  to  an  asylum  under  sec.  15,  being  expenses 
incurred  in  the  public  interest,  do  not  constitute  an  alimentary  (lebt  against 
the  lunatic,  and  so  cannot  be  made  a  charge  against  an  alimentiiry  fund  iield 
by  testamentary  trustees  for  his  behoof  (CVftv//,  1884,  11  li.  10;38).  In 
"  remote  parts  of  the  country  "  any  justice;  of  the  peace  for  tiie  county,  on 
being  satisfied  by  sworn  information  of  the  minister  or  any  elder  of  the 
parish,  or  other  credible  person,  that  a  person  is  a  lunatic  in  pauper  or  reduced 
circumstances,  or  is  a  dangerons  lunatic,  may  grant  warrant  for  his  truns- 
mission  in  safe  custody  to  the  nearest  town  in   whicli  a  ShtMiff  resides  (s. 
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90,  Lunacy  Act,  1857).  If  the  release  of  a  lunatic  (not  being  a  pauper)  is 
desired,  and  the  superintendent  of  the  asylum  is  of  opinion  that  he  is  a 
danf'erous  lunatic,  he  shall  communicate  with  the  fiscal,  who  shall  take  such 
proceedings  under  sec.  15  of  the  Act  of  1862  as  he  may  see  fit  (s.  12, 
Lunacy  Act,  1860).  The  Sheriff  may  authorise  the  discharge  of  a  lunatic 
committed  as  dangerous,  on  two  medical  certificates  approved  by  the  fiscal 
(s.  10,  Lunacy  Act,  1866). 

\n.    ClilMiXAL    LUKATICS. 

"  AYhen  any  person  charged  under  any  indictment  or  criminal  libel 
with  tlie  commission  of  any  crime  shall  be  found  insane,  so  that  such 
person  cannot  l>e  tried  upon  suc'n  indictment,  or  if  upon  the  trial  of  any 
person  so  indicted  such  person  sliall  appear  to  the  jury  charged  with  such 
indictment  or  criminal  libel  to  be  insane,  the  Court  before  whom  such 
person  shall  be  brought  to  be  tried  as  aforesaid  shall  direct  a  finding  to  that 
effect  to  be  recorded,  and  thereupon  such  Court  shall  order  such  person  to 
be  kept  in  strict  custody  until  Her  Majesty's  pleasure  shall  be  known  " 
(s.  87,  Lunacy  Act,  1857).  The  al)Ove  section  provides  for  the  case  of 
anyone  charged  with  crime  and  found  to  be  insane  at  the  tlmr  of  his  trial, 
and  who  is  therefore  not  in  a  fit  state  to  defend  himself,  or  to  instruct 
counsel  for  that  purpose.  In  sucli  a  case  insanity  is  a  plea  in  bar  of 
trial,  and  the  judge,  if  satisfied  by  evidence  of  the  insanity  of  the  accused, 
deserts  the  diet  against  him,  without  impannelling  a  jury,  and  orders  him  to 
be  confined  in  terms  of  sec.  87.  Tlie  section  also  provides  for  the  case 
where  neither  a  plea  in  bar  nor  a  special  defence  of  insanity  has  been 
lodo-ed,  but  where,  upon  trial,  the  jury  are  yet  of  opinion  that  the  accused 
is  insane.  Such  a  case  could  only  arise  in  consequence  of  negligence  in 
the  preparation  of  the  panel's  defence.  If  the  insanity  is  not  sutticiently 
clear  to  justify  a  plea  in  bar,  a  special  defence  of  insanity  at  the  time  the 
crime  was  committed  is  lodged,  and  the  case  goes  to  trial ;  but  sec.  88  enacts 
that  if  it  shall  be  given  in  evidence  that  the  accused  "was  insane  at  the  time  of 
committing  such  crime  or  offence,  and  such  person  shall  be  acquitted,  the  jury 
shall  be  required  to  find  specially  whether  such  person  was  insane  at  the 
time  of  committing  such  crime  or  offence,  and  to  declare  whether  such 
person  was  acquitted  by  them  on  the  ground  of  insanity  "  ;  and  if  acquitted 
on  such  ground,  the  Court  shall  order  him  to  be  kept  in  custody  until  Her 
Majesty's  pleasure  shall  be  known  (s.  88  of  the  Lunacy  Act,  1857).  Her 
Majesty  may  afterwards  give  orders  for  the  safe  custody  of  such  lunatics. 
The  said  orders  may  be  renewed  and  varied  from  time  to  time,  and  an 
order  may  be  given  under  the  hand  of  the  Secretary  for  Scotland  for  libera- 
tion from  custody  on  such  terms  and  conditions  as  may  be  specified  (s.  2 
Criminal  Lunatics,  etc.,  Act,  1871).  If  any  person  while  in  prison  be- 
comes insane,  the  Sheriff  of  the  county  shall,  with  the  aid  of  two  medical 
men,  make  impiiry  into  his  condition :  and  if  they  certify  that  he  is  insane, 
the  Secretary  for  Scotland  may  authorise  his  removal  to  an  asylum,  and  his 
reconveyance  to  prison  on  his  recovery,  if  he  is  then  still  liable  to  be  kept 
in  prison  (s.  89,  Lunacy  Act,  1857).  If  within  sixty  days  of  the  expira- 
tion of  the  sentence  of  any  convict  or  other  prisoner  confined  in  the  general 
prison  at  Perth  it  is  certified  by  two  medical  persons  that  he  is  insane,  and 
that  it  is  advisable  that  he  should  be  detained  in  the  lunatic  department  of 
the  said  prison  rather  than  in  a  lunatic  asylum,  the  Secretary  for  Scotland 
may  authorise  such  prisoner  to  be  detained  in  the  general  prison,  after  the 
expiration  of  his  sentence,  during  Her  Majesty's  pleasure  (s.  19,  Lunacy 
Act,  1862).     Any  person  ordered  by  the  Court  to  be  kept  in  custody  till 
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Her  Majesty's  pleasure  be  known,  may  be  detained  in  the  general  prison 
at  Perth,  and  Her  Majesty  may  thereafter  give  such  order  for  his  safe 
custody  as  may  seem  tit  (s.  20.  Lunacy  Act,  1862).  In  the  case  of  a 
prisoner  wlio  has  become  insane,  the  sentence,  although  for  a  shorter  period 
than  nine  months,  may  be  carried  into  effect  in  the  general  prison  at  Perth 
(s.  22,  Lunacy  Act,  1862).  If  within  fourteen  days  of  tlie  period  when 
a  prisoner  in  the  general  prison  of  Perth  will  fall  to  be  liberated  it  shall 
be  certified  that  he  is  insane,  he  may  be  removed  back  to  the  local  prison  to 
which  he  had  been  committed,  and  may  be  transferred  from  there  to  a 
lunatic  asylum.  Where  it  is  certified  by  two  medical  persons  that  a 
prisoner  in  the  general  prison  at  Perth  is  insane,  but  that  his  insanity 
is  of  a  kind  which  can  be  properly  treated  in  a  lunatic  asylum,  the 
Secretary  for  Scotland  may  order  that  such  prisoner  b3  removed  to  any 
district  asylum,  or  to  any  chartered  or  licensed  asylum  in  which  pauper 
lunatics  are  maintained  in  terms  of  any  contract  for  such  maintenance,  and 
the  managers  of  such  asylum,  unless  there  is  not  sufHcient  accommodation, 
shall  be  bound  to  receive  him,  and  until  his  sentence  has  expired  the 
amount  to  be  paid  for  his  maintenance  shall  be  fixed  by  the  Board  of 
Lunacy,  and  shall  be  charged  in  the  accounts  for  the  maintenance  of  the 
general  prison  at  Perth  (s.  4,  Criminal  Lunatics,  etc.,  Act,  1871).  In  tlie 
case  of  an  insane  prisoner  in  a  local  prison,  the  Sheriff  may  order  his  re- 
moval to  a  lunatic  asylum,  and  the  amount  to  be  paid  for  his  removal  and 
detention  until  his  sentence  has  expired  shall  be  charged  against  the 
assessment  for  current  expenses  under  the  administration  of  the  Prison 
Board  of  the  county  in  which  tlie  prisoner's  ofl'ence  was  committed  (s.  G, 
Criminal  Lunatics,  etc..  Act,  1871). 

YIII.  Miscellaneous. 

Mrdiral  Persons. — It  has  been  pointed  out,  under  "Peceptiou  and 
Detention  of  Lunatics"  (p.  169),  that  the  term  "medical  person"  in  the 
Lunacy  Acts  means  a  person  registered  under  the  Medical  Act,  1858.  In 
every  asylum  licensed  for  one  hundred  patients  or  more  there  shall  be  a 
medical  person  resident  therein  as  the  medical  attendant  thereof,  and 
every  asylum  licensed  for  more  than  fifty  and  less  than  one  hundred 
per.3ons  shall  be  visited  daily  by  a  medical  person  (s.  45,  Lunacy  Act, 
1857).  No  one  other  than  a  medical  person  is  entitled  to  practise,  or 
to  be  employed,  or  to  grant  any  certificate  under  the  provisions  of 
the  Lunacy  Acts :  and  it  is  not  competent  for  any  medical  person 
who  lias  any  interest  in  any  asylum  or  house  for  lunatics,  or  whose 
father,  brother,  or  son  is  superintendent  of  any  such  asylum  or  house,  to 
practise,  be  employed,  or  grant  certificates  under  the  Lunacy  Acts;  and  any 
person  contravening  this  enactment  is  liable  to  a  penalty  not  exceedinc 
fifty  pounds,  or  to  three  months'  imprisonment  (s.  71,  Lumcy  Act,  1857). 
It  is  not  lawful  for  the  medical  superintendent,  ordinary  medical  attendant, 
or  assistant  meiiical  officer  of  any  asylum  to  gr.uit  a  certificate  of  insanity 
for  the  reception  of  any  lunatic  not  a  pauper  lunatic  into  such  asylum,  ex- 
cept the  certificate  of  emergency  authorised  by  sec.  14  of  the  Act  of  1857. 
In  any  action  at  law  which  may  be  raised  against  any  medical  person  in 
respect  of  any  certificite  granted  by  him  under  the  provisions  of  the 
Lunacy  Act.s,  the  issue  or  issues  after  l)eing  adjusted  shall  l»e  tried,  and  the 
amount  of  damages,  if  any,  assessed  by  the  Lord  Ordinary  before  whom  such 
action  depend.s,  without  a  jury.  Such  action  must  be  raised  within  twelve 
months  from  the  time  when  the  person  alleging  injury  has  been  liberated 
from  the  asylum  (s.  24  Lunacy  Act,  1866). 
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Maltreatment  of  Lmiatics. — Any  superintendent  or  other  person 
employed  in  any  asylum  or  house  in  terms  of  the  Lunacy  Acts, 
or  having  the  care  of  any  lunatic  patient,  who  ill-treats  or  neglects 
such  person,  is  liable  to  a  penalty  not  exceeding  one  hundred  pounds, 
or  to  imprisonment  not  exceeding  six  months,  without  prejudice  to 
any  action  for  damages  at  the  instance  of  the  party  aggrieved.  Where  such 
maltreatment  amounts  to  an  assault,  the  offender  may  be  prosecuted  either 
tor  the  assault    or  for  the    offence    under   this  Act  (s.    99,  Lunacy  Act, 

1857). 

[Faiqyer  Lunatics  under  Poor;    Lunacy  Acts  in  Graham's  Maniud  of 
Poor  Law  and  Parish  Council  Acts.'] 

See  Insanity  ;  Brieve  :  Judicial  Factor. 


Lyon  King"  of  Arms. — The  principal  officer  of  arms  in  Scot- 
land, corresponding  in  this  respect  to  Garter  in  England,  tliough  the  latter 
officer  is  under  the  immediate  control  of  the  Earl  Marshal,  an  office  which 
does  not  now  exist  in  Scotland.  The  office  of  Lyon  is  one  of  the  most 
ancient  in  the  country.  Sir  James  Balfour  states  that  the  Lyon  King  of 
Arms  and  his  heralds  attended  at  the  coronation  of  Kobert  ii.  at  Holyrood 
on  27  May  1371.  Whether  or  not  this  is  the  case,  we  find  in  the 
Exchequer  Kolls  a  payment  to  "  Lyon  Herald"  in  1377,  and  ten  years  after 
he  is  styled  Leo  Piex  Hcralclorum.  In  accordance  with  the  usual  Scottish 
custom  in  regard  to  the  holders  of  the  more  important  offices,  he  is  styled 
in  the  Acts  of  Parliament  and  elsewhere  Lord  Lyon.  The  principal  duties 
of  the  Lyon  are  as  follows :  (1)  Keeping  the  register  of  all  arms  and  bear- 
ings in  Scotland.  (2)  Granting  patents  or  new  grants  of  arms  to  all 
"  virtuous  and  well-deserving  persons  "  who  may  apply  to  him.  (3)  Matri- 
culating in  his  books  the  arms  of  cadets  of  families  who  have  already 
recorded  arms.  (4)  Confirming  arms  to  those  families  who  omitted  to 
register  them  in  accordance  with  the  directions  of  the  Act  of  1672,  after- 
wards referred  to.  (5)  Empowering  applicants  to  add  to  or  alter  their 
arms.  (6)  Marshalling  arms  in  accordance  with  stipulations  in  deeds  of 
entail  or  other  settlements.  (7)  Investigating  and  deciding  on  questions 
of  family  representation  and  claims  to  particular  coats  of  arms.  (8) 
Kecording  genealogies  in  the  official  register  of  pedigrees  after  the  same 
have  been  proved.  (9)  Making  searches  in  and  giving  extracts  from  the 
registers,  manuscripts,  and  other  documents  in  the  Lyon  office.  (10)  Con- 
ducting genealogical  investigations  and  answering  inquiries  regarding  points 
of  genealogy,  heraldry,  and  precedence.  (11)  Preparing  funeral  escutcheons. 
(12)  Conducting  the  execution  of  royal  proclamations.  (13)  The  marshall- 
ing of  State  processions  and  deciding  questions  of  precedence.  (14)  The 
appointment  and  control  of  messengers-at-arms,  and  the  trial  of  complaints 
against  these  officers. 

Many  distinguished  men  have  held  the  office  of  Lyon,  the  most  cele- 
brated of  them  all  being  Sir  David  Lindsay  of  the  Mount  (1542-55),  whose 
register,  compiled  by  himself  or  under  his  direction,  is  now  in  the  Advocates' 
Library.  Sir  Robert  Forman  of  Luthrie,  Sir  James  Balfour  of  Denmiln, 
and  Sir  Alexander  Erskine  of  Cambo  were  all  efficient  and  learned  officers. 
After  the  death  or  resignation  of  the  latter  about  1727,  a  time  when  the 
practice  of  heraldry  had  reached  a  period  of  much  deterioration,  the 
office  was  held  by  nominees  of  the  Crown,  who  did  not  perform  their  duties 
in  person,  but  delegated  them  to  a  depute, — a  practice  too  common  in  Scot- 
land,— contenting  themselves  with  drawing  the  fees  which  they  exacted. 
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In  1796  the  office  was  for  the  first  time  granted  to  a  peer  in  the  person  of 
Eobert,  ninth  Earl  of  Kinnoull,  the  grant  being  for  two  lives.  On  the 
death  of  his  son.  the  tenth  earl,  in  1866,  the  whole  office  was  reorganised 
under  the  provisions  of  30  Yict.  c.  17.  By  that  Act  the  Lyon  office  was 
made  a  Government  office.  All  fees,  which  are  regulated  by  a  table 
appended  to  the  Act,  were  appointed  to  be  paid  over  to  Her  Majesty's 
Treasury.  The  Lyon  was  taken  bound  to  perform  his  duties  personally, 
and  not  by  deputy,  a  stipulation  also  made  in  the  case  of  the  Lyon  Clerk, 
and  both  these  officers  were  henceforth  to  be  paid  by  salary.  Tlie  number 
of  heralds  and  pursuivants,  formerly  amounting  to  twelve,  was  reduced  to 
six,  with  a  fixed  and  almost  nominal  salary.  The  effect  of  the  Act  was  to 
put  the  office  upon  a  much  better  footing  than  it  had  hitherto  been.  Its 
business  was  conducted  in  a  much  more  satisfactory  manner  than  formerly, 
and  continued  to  increase;  indeed,  so  much  so  has  this  been  the  case, 
that  in  the  year  1897  a  greater  number  of  grants  and  matriculations  of 
arms  were  carried  through  than  in  any  previous  year  of  its  recorded  history. 
While  the  Lyon  office  was  reorganised  by  the  Act  above  quoted,  the 
jurisdiction  of  the  Lyon  in  armorial  matters  depends  upon  much  more 
ancient  legislative  enactments.  In  consequence  of  prevalent  irregularities 
in  the  bearing  of  coat  armour,  probably  resulting  from  the  disuse  of  seals 
in  the  witnessing  of  deeds,  the  Scottish  Parliament  passed  an  Act  in  1592 
(c.  29,  Kecord  edition)  empowering  the  Lyon  and  his  heralds  to  hold  visita- 
tions throughout  the  realm,  in  order  to  distinguish  the  arms  of  all  noblemen 
and  gentlemen,  and  to  record  or  "  matriculate  "  them  in  his  books ;  "  to  put 
inhibition  to  all  the  common  sort  of  people  not  worthy  by  the  law  of  arms 
to  bear  any  signs  armorial,"  and  to  enforce  certain  penalties  against  all 
persons  using  arms  unlawfully.  Again,  by  an  Act  of  1662  (c.  53)  he  was 
declared  to  be  the  only  competent  judge  in  all  questions  respecting  the 
distinction  of  arms  to  be  borne  by  younger  branches  of  armigerous  families  ; 
and  it  was  likewise  provided  that  all  persons  were  to  have  their  arms 
examined  and  renewed  by  the  Lyon,  and  inserted  in  his  register.  This  Act 
was,  however,  repealed  in  the  following  year,  probably  on  account  of  some 
dissatisfaction  at  the  amount  of  fees  appointed  to  be  exacted  by  the  Lyon 
at  funerals.  The  next  enactment  dealing  with  the  subject  was  in  1672 
(c.  47),  and  it  is  still  the  governing  Statute  as  to  heraldic  jurisdicLion  and 
armorial  procedure.  It  ratified  generally  the  Act  of  1592 ;  but  its  most 
important  provision  was  the  ordering  of  all  persons  of  whatever  degree  who 
were  in  the  habit  of  using  arms  to  give  in  a  description  of  such  arms  and 
of  their  lineage,  in  order  that  they  might  be  distinguished  with  "  congruent 
differences  "  and  properly  recorded.  The  register  thus  instituted  was  to  be 
considered  as  the  true  and  unrepealable  rule  of  all  arms  and  bearings  in 
Scotland,  and  all  persons  using  arms  without  their  being  recorded  therein 
rendered  themselves  liable  to  a  fine  of  £100,  and  the  goods  on  which  the 
arms  were  engraved  were  to  be  escheat  to  the  king.  The  register  com- 
menced in  conformity  with  these  injunctions  has  been  carried  on  ever  since. 
What  became  of  the  old  registers  which  must  have  been  in  existence  pre- 
viously is  not  quite  certain.  They  may  have  been  carried  off,  along  with 
other  Scottish  records,  by  Cromwell,  and  been  lost  at  sea  as  they  were 
being  returned  at  the  solicitation  of  the  Scottish  Parliament ;  but  other 
authorities  state  that  they  perished  in  a  fire  which  took  place  in  1670.  A 
large  proportion  of  Scottish  families  duly  obeyed  the  directions  of  the  Act, 
and  had  their  arms  properly  entered  in  the  register,  but  unfortunately  a 
certain  numljer  from  various  causes  failed  to  do  so ;  and  as  the  compulsory 
powers  conferred  on  Lyons  were  not  at  first  vigorously  exercised,  the  record 
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is  not  so  complete  as  it  might  have  been  had  all  combined  to  give  a  loyal 
and  generous  support  to  an  Act  which  was  meant  as  a  final  regulation 
regarding  arms. 

These  Acts  of  1592  and  1672  are  those  which  establish  the  jurisdiction  of 
the  Lyon  in  the  matter  of  armorial  bearings.  This  jurisdiction  has  not  been 
in  any  way  interfered  with  since,  his  authority  being  expressly  reserved  by 
the  Treaty  of  Union,  the  19th  article  of  which,  after  dealing  with  the  Courts 
of  Session,  etc.,  declared  that  "  all  other  Courts  now  in  being  within  the 
kingdom  of  Scotland  do  remain,"  while  the  24th  article  provides  that  "  the 
rank  and  precedency  of  the  Lyon  King  of  Arms  of  the  kingdom  of  Scot- 
land ...  be  left  to  Her  Majesty."  No  special  order  has  been  issued 
regarding  his  precedency ;  but  the  ancient  practice,  according  to  Nisbet,  is 
that  he  has  precedence  of  all  knights  and  gentlemen  within  the  kingdom 
not  being  officers  of  State  or  Senators  of  the  College  of  Justice. 

While  the  jurisdiction  of  the  Lyon  as  to  armorial  bearings  is  minis- 
terial, it  does  not  seem  to  be  privative.  It  seems  probable  that  there  was 
till  appeal  from  his  decisions  to  the  Scottish  Privy  Council ;  but  whether  or 
not  this  was  the  case,  the  Court  of  Session  has  regarded  his  jurisdiction 
as  subject  to  its  review  and  control  (Bundas,  1782,  Bro.  Supp. 
493 ;  Promirator-Fiscal  of  Lyon  Office  v.  Murray,  1778,  Mor.  7656 ; 
Cuninghame,  1849,  11  D.  1139).  But  the  Court  of  Session  will  not 
interfere  unless  they  are  satisfied  that  the  Lyon  has  invaded  the  rights 
of  others  (M'Donnell,  1826,  4  S.  371).  And  in  the  case  of  Hunter 
(1882,  9  K.  492,  at  498)  the  Lord  President  said  that  the  pur- 
suer's statement  that  the  Lyon  had  been  misinformed  and  misled  was  not 
very  intelligible,  because  it  must  be  taken  for  granted  that  the  Lyon  knows 
more  about  coats  of  arms  than  any  other  person.  "  He  is  the  proper  officer 
for  the  purpose,  and  by  his  judgment  and  authority  anyone  who  bears  the 
coat  armorial  is  bound.  And  I  know  of  no  authority  for  taking  to  another 
Court,  and  bringing  up  as  a  side  issue,  the  decision  arrived  at  on  such  a 
point  by  the  Lyon  King,  without  in  the  first  place  having  had  recourse  to 
the  regular  proceedings  by  which  such  a  decision  can  be  reviewed.  There 
have  been  cases  in  which  the  judgment  of  the  Lyon  has  been  brought  under 
review  by  advocation  or  reduction ;  and  if  a  party  has  a  proper  interest,  he 
will  be  entitled  to  be  heard  upon  the  merits  in  such  a  matter."  As  a  rule, 
it  may  be  assumed  that  the  Court  of  Session  will  not  interfere  with 
the  Lyon's  judgment  as  to  what  a  coat  of  arms  should  be ;  but  the  case 
is  conceivable  where  the  Court  might  be  asked  to  review  the  Lyon's 
decision  as  to  which  of  two  or  more  parties  had  a  right  to  a  particular  coat. 

The  Lyon  had  formerly  under  him  six  heralds  and  the  same  number  of 
pursuivants.  The  heralds  were  styled  Islay,  Eothesay,  Marchmont,  Albany, 
Eoss,  and  Snowdon  ;  and  the  pursuivants,  Kintyre,  Dingwall,  Carrick,  Bute, 
Ormond,  and  Unicorn.  By  the  Act  32  Vict.  c.  17,  above  referred  to,  the 
number  was  reduced  to  six  altogether,  the  present  heralds  being  Albany, 
Eothesay,  and  Marchmont,  and  the  pursuivants  Carrick,  Bute,  and  Unicorn. 
Their  reduction  was  in  some  degree,  no  doubt,  owing  to  the  difficulty  at 
the  time  of  getting  suitable  persons  to  take  the  appointments ;  but  it  is 
to  be  regretted  that  their  numbers  were  so  diminished,  as,  owing  to  the 
greatly  increased  interest  taken  of  late  in  armorial  matters,  there  w^ould 
now  be  no  difficulty  in  filling  the  places  with  earnest  students  of  heraldry. 
There  are  also  attached  to  the  Lyon  office  a  procurator-fiscal,  macer,  and 
six  State  trumpeters. 

Lyon  is  also  King  of  Arms  of  the  Order  of  the  Thistle,  and  attends  the 
Chapters  of  the  Order.     His  insignia  are  a  crown  of  gold,  only  used  at  Eoyal 


MACEll  179 

coronations — formerly  on  the  appointment  of  Lyon  there  used  to  be  a  solemn 
crowning  at  the  ceremony  of  his  inauguration  into  office,  but  such  a  prac- 
tice has  not  taken  place  since  the  Union.  The  crown  is  now  of  the  pattern 
used  by  the  other  Kings  of  Arms,  with  the  motto  round  it,  Miserere  met  Dens 
secv.nelam  tuam  miscricordiam — formerly  it  used  to  be  a  facsimile  of  the 
Eoyal  Crown,  but  unjewelled.  A  velvet  tabard,  with  the  Eoyal  Arms 
embroidered  in  gold,  is  worn  on  all  occasions  of  public  ceremonial  when 
the  Lyon  appears  in  his  official  capacity.  He  shares  with  the  other  Kings 
of  Arms  the  privilege  of  wearing  a  gold  collar  of  SS. ;  and  he  has  also  the 
badge  of  the  Order  of  the  Thistle  suspended  from  a  triple  gold  chain.  His 
baton  of  office  is  powdered  with  roses,  thistles,  shamrocks,  and  fleurs- 
de-lys,  probably  the  only  bit  of  insignia  now  used  which  l)ears  the  lilies 
of  France. 


IVIacer. — The  macers  or  mace-bearers  of  the  Court  of  Session  are  the 
servants  of  the  Courts,  and  are  charged  with  the  duties  of  ushers,  the 
preservation  of  silence,  and  attendance  upon  the  judges.  They  attend  upon 
the  Courts  of  Session,  Teinds,  and  Justiciary.  The  seven  macers  of  the 
Court  of  Session  receive  £100  each  (1  &  2  Vict.  c.  118,  s.  25),  while  the 
three  in  the  Court  of  Justiciary  have  an  annual  salary  of  £200  each.  The 
Session  macers  may  be  called  upon  to  do  service  in  the  High  Court  of 
Justiciary  (52  &  53  Vict.  c.  54,  s.  11). 

The  office  of  macer  is  coeval  with  the  Court  of  Session,  and  we  find 
regulations  for  their  appointment  and  for  the  exercise  of  their  duties  in  the 
Act  of  the  Parliament  of  Scotland  (17  May  1532)  establishing  that  Court. 
The  office  seems  to  have  been  a  much  coveted  one,  and  there  are  many 
instances  of  its  remaining  in  certain  families  for  a  very  long  time.  The 
macers  fought  hard  for  their  privileges,  chietly  the  right  of  exacting  fees, 
and  attained  to  no  mean  position.  By  Act  of  Sederunt  of  23  February 
1687,  they  were  expressly  included  among  persons  declared  to  be  members 
of  the  College  of  Justice,  whereby  they  obtained  immunity  from  local 
taxation.  They  reached  the  acme  of  their  power  when  they  sat  as  a  Court, 
for  their  functions  in  connection  with  the  service  of  heirs  practically 
amounted  to  this.  Their  doings  in  this  connection  were  abolished  by  1  &  2 
Geo.  IV.  c.  38,  s.  11,  and  they  have  now  been  shorn  of  all  their  former 
dignity.  A  few  duties  still  remain  to  them  from  which  they  derive  some 
slight  renumeration,  among  which  are  the  execution  of  caption  warrants 
in  connection  with  overdue  processes,  and  the  execution  of  warrants  for  the 
apprehension  of  delinquents,  etc. 

The  appointment  of  six  out  of  the  seven  macers  of  the  Court  of  Session 
lies  with  the  Crown.  The  right  to  appoint  the  seventh  is  invested  in  the 
Man^uis  of  Bute,  who  holds  the  right  in  virtue  of  a  feudal  grant  given  by 
James  iir.  in  1483 — "officii  clavigeri  et  sergeandi" — along  with  the  Barony 
of  Byres  to  John  Scrymgeour.  The  said  barony  with  its  accompanying 
office  have  in  course  of  time  become  the  property  of  the  Marquis  of  J!ute. 
The  tenure  of  this  right  has  given  rise  to  two  reported  cases,  viz.  Gardner 
(1835,  13  S.  064),  and  Bruce  (18:50,  1  1).  583);  and  one  of  the  present 
macers  of  Court  is  a  nominee  of  the  marquis. 

[Stair,  bk.  iv.  tit.  3,  s.  IS ;  Ersk.  bk.  i.  tit.  4,  s.  33 ;  bk.  iii.  tit.  G,  s.  7 ; 
tit.  8,  8.  64;  Journal  of  Jurisprudence,  xxviii.  292,  351,  400;  Scots  Law 
Times,  vol.  iii.  p.  52.] 


180  MACHINERY 

Machinery. — Questions  concerning  machinery  sometimes  arise 
between  landlord  and  tenant,  or  heir  and  executor,  most  of  which  depend 
on  whether  or  not  the  machinery  is  to  be  regarded  as  a  fixture  (see 
Fixtures).  Further,  very  important  questions  arise  in  connection  with 
loans  upon  the  security  of  machinery.  Lastly,  there  is  a  considerable 
amount  of  law,  both  common  and  statutory,  dealing  with  the  rights  and 
duties  of  masters  and  servants  (see  Factory  and  Workshop  Acts). 

Fencing. — 1.  At  Common  Laiv. — The  duty  of  the  owner  of  machinery 
to  fence  arises  only  when  fencing  is  the  ordinary  and  reasonable  precaution 
for  a  master  to  take  (Glegg  on  Ee^Kiration,  p.  356).  The  owner  of  machinery 
is  answerable  for  the  consequences  of  any  patent  and  preventible  defect 
by  which  it  may  have  been  rendered  unsafe ;  where  a  machine  is  incapal)le 
of  being  used  in  an  unfenced  state  without  danger  to  limb  or  life,  the 
master  is  liable  for  accident  if  it  is  left  unfenced  {Darhy,  1861,  23  D.  529). 
An  owner  is  not  bound  to  have  the  latest  appliances,  and  he  fulfils  his  duty 
if  he  has  those  which  are  generally  known  to  the  trade  as  proper  precautions 
against  accidents ;  but  wherever  fencing  is  recognised  and  well  known  in 
connection  with  the  class  of  machine  in  question,  the  master's  duty  is  to 
provide  it  {Edivards,  1889,  16  K.  694).  Of  course  in  working  at  machines 
the  employees  are  expected  to  take  reasonable  care.  Any  form  of  rashness 
on  the  part  of  the  employee  will  relieve  the  master  of  lialfility  {Eoss,  1882, 
20  S.  L.  K.  46).  There  is  a  general  rule  that  a  master  is  liable  if  he  puts 
a  child  in  charge  of  a  dangerous  machine  {Shaiy,  1885,  12  R.  574). 
Although  liability  in  every  case  depends  on  the  circumstances,  it  may  be 
regarded  as  the  duty  of  an  owner  to  fence  all  machinery  where  children  are 
at  work  {Gcminills,  1861,  23  R.  425).  Wherever  the  owner  takes  reasonable 
care,  he  will  not  be  liable  if  an  accident  occurs  which  he  could  not  have 
been  expected  to  foresee  and  provide  against  {Murray,  1890,  17  E.  815). 

2.  Ey  Statute. — In  addition  to  the  common-law  liability  to  fence,  there 
is  provision  for  fencing  in  several  Statutes.  Under  the  Factory  Acts  pro- 
vision is  made  for  fencing  factories  (see  Factory  and  Workshop  Act,  vol. 
V,  pp.  218,  219).  Again,  by  the  Coal  Mines  Eegulation  Act,  1887,  50  &  51 
Vict.  c.  58,  s.  49,  Eule  6,  it  is  provided  that  "  every  entrance  to  any  place 
which  is  not  in  actual  use  or  course  of  working  and  extension  shall  be 
properly  fenced  across  the  whole  width  of  the  entrance,  so  as  to  prevent 
persons  inadvertently  entering  the  same."  By  Eule  19  the  top  and  all 
entrances  to  shafts,  and,  by  Eule  31,  fiy-wheels  and  all  exposed  and  danger- 
ous parts  of  the  machinery  used  in  or  above  a  mine,  must  be  fenced  {Hogg, 
1886,  24  S.  L.  E.  14;  M'GiU,  1890,  18  E.  206). 

[Glegg  on  Eeparation;  Gloag  and  Irvine  on  Eights  in  Security.] 

See  Coal  Mines  Eegulation  Acts. 


Magistrate. — In  its  wider  sense,  the  term  magistrate  com- 
prehends all  in  authority,  and  includes  the  Sovereign,  as  chief  magistrate, 
as  well  as  all  who  derive  their  authority  from  him.  In  its  colloquial  and 
limited  sense,  the  term  is  restricted  to  the  provost  (or  chief  magistrate)  and 
bailies  of  a  burgh.  See  Burgh  (Parliamentary)  ;  Burgh  (Police)  ;  Burgh 
(Eoyal).  See  also  Apprehension;  Backing  a  Warrant;  Mobbing; 
Declaration  by  Prisoner  ;  Capital  Punishment  ;  etc. 

Burgh  magistrates  have  civil  jurisdiction  in  matters  of  debt,  service,  and 
questions  of  possession  betwixt  the  inhabitants  (Ersk.  Eriri.  i.  4.  12) ;  but  in 
practice  this  is  now  confined  within  very  narrow  limits,  where  it  is  not  alto- 
gether in  abeyance.     The  criminal  jurisdiction  at  common  law  of  burgh 
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magistrates  is  now  in  practice  contined  to  petty  offences;  while  a  large 
number  of  statutes  empower  them  to  try  various  oti'ences  also,  of  a  more  or 
less  trifling  character.  Their  jurisdiction  is,  of  course,  confined  to  crimes 
committed  within  their  burghs,  except  in  the  case  of  crimes  committed  at 
sea,  and  crimes  in  regard  to  which  jurisdiction  is  by  statute  conferred  on 
magistrates  of  the  place  of  apprehension  (4  Geo.  iv.  c.  34,  s.  o  ;  Clark,  1846, 
Ark.  33).  Threatening  a  magistrate  in  reference  to  his  official  conduct  is  a 
high  crime  (1540,  c.  104;  Fortcous,  1832,  Bell,  Notes,  106;  5  Deas  &  And. 
53 ;  Can-,  1854,  1  Irv.  464).  A  magistrate  may,  on  emergency,  appoint  a 
person  to  act  as  procurator-fiscal  in  conducting  a  prosecution  when  the 
procurator-fiscal  wdio  instituted  it  cannot  attend,  or  when  there  is  no 
procurator-fiscal  (mil,  5  Coup.  284;  10  E.  (J.  C.)  66,  20  S.  L.  E.  660;  and 
see  note  3,  Macdonald,  Crim.  Laic,  286). 


*'  lYIaidcn  "  Circuit. — This  was  the  term  applied  to  a  sitting 
of  a  Circuit  Court  in  any  town  for  which  no  cases  had  been  set  down  for 
trial.  By  the  Criminal  Procedure  Act,  1887,  "maiden"  circuits  were 
abolished."^  The  Higli  Court  no  longer  proceeds  to  any  town  for  the  purpose 
of  holding  a  Court  in  use  to  be  held  in  such  town  when  there  are  no  cases 
indicted  for  the  sitting  (50  &  51  Vict.  c.  35,  s.  48). 


IVIail. — In  the  older  legal  terminology  of  Scotland,  mail  was 
used  to  signify  rent.  See  Eent;  Grass;  Maills  and  Duties;  Manse 
{Manse  "  Maill "). 


Mail  Coach. — See  Carrier. 


IVIaillS  and  Duties. — "Maills  ami  duties"  is  an  old  term 
meannig  rents.  "  ]\Iaills,"  being  the  name  of  a  coin  at  one  time  current  in 
Britain,  meant  money  payments,  wdiile  duties  meant  personal  services,  such 
as  carriages  (Eoss,  Led.  ii.  235).  The  term  maills  and  duties  is  now  seldom 
met  with  except  in  the  expressions  :  (1)  Action  of  maills  and  duties  ;  (2) 
Assignation  of  maills  and  duties  ;  (3)  Prescription  of  maills  and  duties. 

I.  Action  of  Maills  and  Duties. 

Any  action  to  enforce  payment  of  rents  was  formerly  called  an  action  of 
maills  and  duties.  The  action  was  accordingly  competent  to  anyone  entitled 
either  to  be  in  possession  of  the  land  or  to  enter  into  possession  of  it.  Tlic 
following  classes  of  persons  might  be  pursuers  in  an  action  of  maills  and 
duties  (see  Stair,  iv.  22.  7  to  9  ;  Ersk.  iv.  1.  40  :  Eankine  on  Leases,  335) :  (1) 
Proprietors  infeft ;  (2)  disponees  uninfeft,  or  mere  assignees  of  the  rents 
(1  Bell's  Com.  793);  (3)  liferenters  by  constitution  or  by  reservation: 
(4)  widowers  in  right  of  courtesy,  or  widows  in  right  of  terce,  the  title  of 
the  latter  being  sufficiently  established  by  production  of  her  service  (see 
Fraser  on  //.  &  W.  1105)  without  an  instrument  of  kenning  {A.  v.  B.,  1632, 
Mor.  15842);  (5)  trustees,  voluntary  or  judicial ;  (6)  heirs  in  heritage,  even 
for  rents  falling  under  the  exccutry  {Lai'MOii,  1834,  7  W.  &  S.  397  ;  Lennox, 
1803,21  E.  77);  (7)  apprisers  or  adjudgers  (see  Scott,  1628,  Mor.  207; 
Moncricjj,  1029,  1  B.  S.  378  and  292:  JkUhes,  1686,  2  B.  S.  95;  /. 
i<f  JTrroii,    1760,    5  Ii.   S.  870):  (8)  heritable  creditors.     'J'hcsc  classes  of 
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persons  may  still  be  pursuers  in  the  action,  subject  to  the  qualifications 
mentioned    below.      The  pursuer    did   not    require    to    be    infeft    {Scott, 
Moncrirff,  and  Bdshe.%  siqira  ;  Stair,  iv.  22.  7).     A  superior  or  his  assignee 
has  no  title  to  raise  the  action  for  the  recovery  of  feu-duties  or  casualties, 
the   reason  being   that  the  infeftment  of  the  vassal  excludes  liim  from 
possession  {Prudential  Insurance  Co.,  1884,  11  E.  871  ;  Nelsons  Trs.,  1896, 
23  E.  1000);  nor  can  the  holder  of  a  reserved  burden  over  the  land  use 
the  action  for  enforcing  his  rights  (1  Bell's  Com.  731  ;  Bell's  Prin.  922), 
because  he  has  no  title  of  possession.     Heritable  creditors  have  not  in  all 
cases  a  title  to  raise  the  action.      To  enable  them  to  do  so,  they  must 
hold   an   assignation   of  the  rents,  exjiress  or  implied,  along  with  their 
disposition  in  security  of  the  property  (see  Ld.  M'Laren  in  Smith's  Trs., 
1890,  17  R.  1088,  at  p.  1090).     The  use  of  the  action  of  maills  and  duties 
is  now  restricted  to  the  case  in  which  a  third  party  enforces  his  right  to 
exact  from  the  tenants  payment  of  the  rents,  as  against  the  proprietor  or 
civil  possessor  of  the  ground,  to  whom  the  tenants  would,  apart  from  the 
decree,  pay  the  rents.     The  most  usual  case  is  the  action  by  an  heritable 
creditor  under  a  bond  and  disposition  in  security.     In  The  Scottish  Heritable 
Security  Co.,  1876,  3  R   333,  Ld.  Pres.  Inglis  said :  "  It  is  only  an  incum- 
brancer that  requires  to  use  a  process  of  maills  and  duties  in  order  to  give 
him  a  title,  in  a  question  with  the  tenant,  to  uplift  the  rents " ;  and  he 
expressed  the  opinion  that  such  an  action  at  the  instance  of  a  proprietor 
or  an  ex  facie  absolute   disponee  was  unnecessary,  and  indeed  incompetent. 
The  usual  remedy  open  to  a  proprietor  or  ex  facie  absolute  disponee  is  an 
ordinary  petitory  action   for  debt  (Mackay's  Practice,  ii.  309  ;  Ifankine  on 
Leases,  331).     This  remedy  would  at  one  time  have  been  understood  to  be 
included  among  actions  of  maills  and  duties  ;  but  the  term  has  now  the 
narrower  signification  above  explained. 

The  action  of  maills  and  duties  is  not  intended  to  establish  a  right  to 
the  rents.  Such  a  right  is  presupposed  in  the  title  to  sue.  The  object  of 
tlie  action  is  merely  to  prevent  the  tenants  from  paying  the  rents  to  any 
other  person  than  the  pursuer,  and  to  put  the  pursuer  in  a  position  to 
enforce  from  the  tenants  payment  to  himself  {Home,  1666,  1  B.  S.  522  ; 
Forsyth,  1853,  16  D.  197  ;  Chccmhers  Judicied  Factor,  1893,  20  E.  257). 
It  has  been  stated,  on  the  authority  of  Fairlies  Trs.  (1860,  22  D.  682),  that 
an  action  of  maills  and  duties  is  not  a  competent  process  for  testing  a 
question  of  heritable  title  to  land  ;  but  this  is  doubtful  (see  Eankine  on 
Teases,  335).  In  the  old  view  of  the  nature  of  the  action  an  important 
distinction  was  drawn  between  the  petitory  and  the  possessory  forms.  The 
petitory  was  the  form  which  could  only  be  adopted  by  one  who  had  a  valid 
title  to  the  rents.  The  possessory,  on  the  other  hand,  was  the  form 
adopted  by  one  who  had  been  in  civil  possession  of  the  lands  for  seven 
years,  either  as  proprietor  or  on  a  title  short  of  property  (Stair,  iv.  22.  14  ; 
Er.sk.  iv.  1.  49).  This  distinction  seems  now  to  be  of  less  importance,  since 
the  action  of  maills  and  duties,  as  now  understood,  is  considered  unnecessary 
and  incompetent  to  a  proprietor  who  is  in  civil  possession  of  the  land,  and 
therefore  the  action  will  usually  be  in  the  petitory  form,  though  the 
possessory  action  will  still  be  available  to  a  possessor  for  seven  years  whose 
title  is  insufficient  to  support  a  petitory  action.  The  difference  in  form 
between  the  petitory  and  the  possessory  action  is  explained  in  dealing  with 
the  title  which  the  pursuer  has  to  produce,  and  in  stating  who  are  called  as 
defenders. 

What  persons  it  is  necessary  to  call  as  defenders  depends  on  whether 
the  action   is   petitory  or  possessory.     If    petitory,   there  arc  called   the 
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proprietor  or  the  civil  possessor  (as,  e.g.,  a  tacksman  or  liferenter)  of  the 
lands,  and  the  tenants  or  natural  possessors  (Stair,  iv.  22.  14. ;  Ersk.  iv.  1. 
49).  The  proprietor  or  civil  possessor,  though  called  as  a  principal 
defender,  is  in  effect  called  merely  for  his  interest  {Bohcrtsons  Trs.,  1889, 
16  E.  705  ;  Schaw,  1889,  16  E.  336).  All  the  tenants  must  be  called,  the 
decree  giving  no  right  to  the  pursuer  against  those  not  called  {Smith's  Trs., 
1890,17  E.  1088);  but  no  service  or  other  intimation  is  necessary  to 
entitle  the  pursuer  to  enforce  his  right  against  any  tenant  acquiring 
the  land  subsequent  to  decree,  if  all  the  tenants  at  the  date  of  raising 
the  action  were  called  {Eohcrison's  Trs.,  supra).  Under  the  Heritable 
Securities  Act,  1894,  it  is  now  unnecessary  to  call  the  tenants  in  an  action 
of  maills  and  duties  at  the  instance  of  an  heritable  creditor  against  the 
proprietor  of  the  ground.  The  provisions  of  the  Act  are  given  below. 
AYhere  there  are  no  tenants  in  the  lands,  the  action  is  incompetent,  as 
there  are  no  rents  (Smith's  Trs.,  1890,  17  E.  1088).  If  the  action  is 
possessory,  no  one  has  to  be  called  but  tenants  or  natural  possessors  (Stair, 
iv.  22.  14 ;  Ersk.  iv.  1.  49). 

The  Court  in  which  the  action  is  brought  may  be  (1)  the  Court  of 
Session,  if  the  amount  of  the  rents  sued  for  exceeds  £25  ;  (2)  the  Sherifi' 
Court,  whatever  be  the  amount  of  the  rents  sued  for  ;  or  (3)  the  Justice  of 
the  Peace  Court,  if  the  amount  of  the  rents  sued  for  does  not  exceed  £5  and 
there  is  no  question  of  title  involved.  The  jurisdictions  of  the  Burgh  and 
Baron  Courts  have  never  been  taken  away,  but  have  become  obsolete 
(Hunter  on  Landlord  and  Tenant,  ii.  351  ;  Eankine  on  Leases,  336  ; 
Mackay's  Prac.  ii.  308). 

The  form  of  a  summons  of  maills  and  duties  at  the  instance  of  an 
heritable  creditor,  which  is  the  most  usual  case,  is  given  in  Sched.  A  of  the 
Heritable  Securities  Act  of  1894.     The  schedule  runs  thus: 

In  the  Sheriff  Court  of  at 

A.  B.,  Pursuer,  against  C.  D.,  Defender. 

The  above-named  pursuer  submits  to  the  Court  the  condescendence  and  note  of  pleas 
in  law  hereto  annexed,  and  prays  the  Court 

To  grant  a  decree  against  the  above-named  defender,  finding  and  declaring  that 
the  pursuer  has  right  to  the  rents,  maills,  and  duties  of  the  subjects  and  others 
specified   in   the  bond  and  disposition  in  security  for  £  granted 

by  in  favour  of  ,  dated  the 

and  recorded  in  the  register  ,  or,  at  least  so 

much  of  the  said  rents,  maills,  and  duties  as  will  satisfy  and  pay  the  pursuer 
the  principal  sum  of  £  ,  with  interest  thereon  at  the  rate  of 

per   centum    ])er   annum  from    the  day  of  18     , 

liquidate  pi-nalty  and  terinly  failui'es,  all  as  specified  and  contained  in  the  said 
bond  and  disposition  in  security,  dated  and  recorded  as  aforesaid  ;  and  to  find 
the  said  0.  I),  liable  in  expenses,  and  to  decern  therefor. 

Add  condescendence  and  pleas  in  law. 

The  old  form  of  such  a  summons  will  be  found  in  Jiirid.  Styles, 
3rd  ed.,  iii.  p.  35.  Subject  to  the  provisions  of  the  Heritable  Securities  Act, 
the  following  are  some  of  tlie  rules  relating  to  the  form  of  the  summons  : 
The  pursuer  must  set  forth  his  title  to  sue  (Mackintosh,  1835,  13  S.  884  ; 
Hutchison,  1846,  8  D.  1228).  What  title  is  sufficient  depends  on  whether 
the  action  is  petitory  or  possessory.  If  petitory,  the  pursuer  must  set 
fortli  a  valid  title  to  the  rents.  If  possessory,  he  need  only  set  forth 
possession  for  seven  years,  and  his  warrant  for  sucli  possession  (Stall',  iv. 
22.   14;  Ersk.  iv.  1.  49;.     In  a  question  with  tenants  it  gave  a  sullicicnt 
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title  to  sue,  to  produce  a  sasine  in  the  lands  (Stair,  iv.  26.  4).  If  the 
pursuer  were  not  infeft,  he  had  to  produce  his  author's  infeftmeut  to 
instruct  his  title,  unless  his  right  had  been  in  some  way  recognised  by  the 
defenders,  as,  e.g.,  by  their  accepting  a  lease  from  him  (Stair,  iv.  22.  7). 
The  character  in  which  the  tenants  or  possessors  are  due  rent  must  also  be 
set  forth  {Hidchison,  siqira).  The  summons  concludes  for  payment  not  only 
of  the  rents  due,  but  also  of  those  to  become  due  by  the  tenants  during 
their  possession,  and  decree  may  be  granted  for  future  rents  as  well  as  for 
those  due  at  the  date  of  action  {Woodward,  1829,  7  S.  5G6  ;  Bruce,  1824,  2 
S.  657).  In  one  case  no  interest  on  a  bond  was  actually  due  when  the 
creditor  raised  an  action  of  maills  and  duties,  and  in  the  bond  three 
months'  premonition  was  stipulated  for  before  calling  up  the  principal  sum  ; 
yet  the  debtor's  estate  having  been  sequestrated  on  the  same  day  as  that 
on  which  the  action  was  raised,  and  a  term's  interest  having  fallen  due 
before  it  was  called  in  Court,  the  action  was  sustained  {Fcrricr,  1831,  9 
S.  837).  The  conclusion  for  expenses  is  usually  against  the  proprietor  of 
the  land  and  against  those  tenants  who  appear  and  oppose. 

The  action  fails  where  the  pursuer  does  not  produce  a  valid  title  to  sue 
as  above  explained,  or  where,  in  a  petitory  action,  a  defender  can  show  a 
better  title  to  the  rents  than  that  of  the  pursuer.  A  pursuer  can  also  be 
defeated  by  the  production  on  the  part  of  a  defender  of  a  possessory 
judgment  following  on  seven  years'  possession,  such  possession  being  founded 
on  a  sufficient  warrant,  such  as  a  tack  (Stair,  iv.  22.  16).  A  tenant  cannot 
plead  in  defence  to  an  action  at  the  instance  of  an  heritable  creditor,  that  he 
is  entitled  to  retain  the  rent  against  a  debt  due  to  him  by  the  landlord,  or 
to  set  off  the  rent  against  the  debt  {Chamhers  Judicial  Factor,  1893,  20  11. 
257).  Though  it  is  doubtful  if  a  j^ro  indiviso  proprietor  can  sue  for  his 
share  of  the  rents  without  the  concurrence  of  his  co-proprietors,  yet  he  can- 
not object  to  the  title  of  his  assignee  under  a  bond  and  disposition  in 
security,  to  sue  an  action  of  maills  and  duties  {Scliaiv,  1889,  16  E.  336).  A 
judicial  factor  in  the  management  of  the  estate  cannot  come  forward  as  a 
defender  and  exclude  the  pursuer  {Ferguson,  1853,  15  D.  682).  Sequestra- 
tion of  the  estates  of  the  owner  of  the  land  does  not  prevent  a  creditor  from 
insisting  in  the  action,  but  he  will  not  be  entitled  to  expenses  against  the 
trustee  {Johnston,  1871,  8  S.  L.  E.  381). 

Decree  in  the  action  gives  the  pursuer  the  means  of  entering  into 
possession  and  drawing  the  rents.  To  enforce  his  right  against  the  tenants, 
he  may,  after  decree,  sequestrate  their  effects  in  respect  of  the  landlord's 
right  of  hypothec,  so  far  as  applicable  {Wedderhurn,  1707,  Mor.  10399; 
Railton,  1834, 12  S.  757  ;  Smitlis  Trs.,  1890, 17  E.  1088  ;  Bell,  Frin.  914  (3)). 
Decree  may  give  tlie  pursuer  right  to  proceed  with  an  action  of  ranking  and 
sale  (Bell,  Jjcct.  ii.  826).  An  heritable  creditor  in  possession  may  be  entitled 
by  the  terms  of  the  bond  to  raise  a  summary  action  of  removing  against  a  tenant, 
but  it  is  not  essential  for  this  purpose  that  he  should  hold  a  decree  of  maills 
and  duties  {Forsyth,  1853,  16  D.  197 ;  Blair,  1853, 16  D.  291).  Decree  does 
not  take  away  the  right  of  property  in  a  proprietor  against  whom  it  is  pro- 
nounced:  it  only  encumbers  his  right  (Bell,  Zcc^'.  i.  1168).  By  decree  no 
preference  is  obtained  over  the  tenant's  moveables.  Such  preference  can 
only  be  obtained  by  sequestration  or  by  poinding  the  ground  (Bell,  Lect. 
ii.  1169).  While  in  general  the  pursuer  in  an  action  of  maills  and  duties 
is  not  entitled  to  poind  the  ground  (Eoss,  Lect.  ii.  431),  an  heritable 
creditor  can  do  so  before  or  after  obtaining  decree  of  maills  and  duties 
{Henderson,  1875,  2  E.  272),  and  he  can  even  raise  a  combined  action  of 
maills  and  duties  and  poinding  the  ground  (see  Jurid.  Styles,  3rd  ed.,  iii.  202). 


MAILLS  AND  DFTIES  185 

An  heritable  creditor  in  possession  of  land,  and  receiving  rents  under  a  decree 
of  maills  and  duties,  must  account  for  his  intromissions  to  the  proprietor,  or 
to  others  having  a  right  to  the  rents  postponed  to  his.  After  payment  of 
the  interest  due  to  himself,  he  may  pay  over  the  balance  of  the  rents  to  the 
proprietor  of  the  land,  without  being  responsible  to  those  having  postponed 
rights  (B/vicn,  1835,  13  S.  256)  unless  he  has  taken  possession  in  a  com- 
petition with  them  (Bell,  Frin.  914  (3)).  He  is  liable  for  the  feu-duty 
due  to  the  superior,  and  for  the  public  burdens  aflecting  the  lands 
{Liquidator  of  City  of  Glagow  Banl-,  1882,  9  E.  089  :  and  see  Gloag  and 
Irvine  on  Plights  in  Security,  p.  101,  and  authorities  there  cited),  and  he 
incurs,  if  he  conducts  himself  as  owner  of  the  subjects,  the  liabilities  to 
third  parties  which  attach  to  ownership  of  the  land  {Baillic,  1894,  21  \\. 
498).  On  the  other  hand,  he  appears  to  have  no  rights  in  virtue  of  his 
decree  except  such  as  go  to  reduce  the  amount  of  the  proprietor's  indebted- 
ness to  him  (see  Forsyth,  1853,  16  D.  197;  Heron,  1893,  20  E.  1001  ;  and 
compare  Grindlay,  1833,  1  Eoss,  L.  C.  140).  He  might  at  common  law 
grant  leases  for  the  term  of  his  possession  (Bell,  Led.  ii.  1170).  By  the 
provisions  of  the  Heritable  Securities  Act,  1894,  a  creditor  in  possession  of 
the  security  subjects  may  grant  leases  for  periods  not  exceeding  seven  years, 
and  he  may  apply  to  the  Sheriff  for  power  to  let  the  land  on  longer 
leases,  not,  however,  exceeding  twenty-one  years  for  heritable  property  in 
general,  and  thirty-one  years  for  minerals  (57  &  58  Vict.  c.  44,  ss.  6  and  7). 

Before  1839  the  execution  of  a  summons  of  maills  and  duties  after 
sequestration,  but  before  the  confirmation  of  the  trustee,  gave  the  pursuer  a 
complete  preference  over  the  rents  (Ferricr,  1831,  9  S.  837  ;  CampheU's  Trs., 
1835,  13  S.  237  ;  compare  Falside's  Tr.,  4  March  1815,  F.  C).  The  Bank- 
rupts' Estates  Act,  1839  (2  &  3  Vict.  c.  41,  s.  95),  limited  the  extent  of  the  pre- 
ference to  one  and  a  half  year's  interest,  viz.  the  current  half-year's  interest 
and  one  year's  arrears,  unless  a  charge  had  been  given  sixty  days  before  the 
date  of  the  sequestration,  but  left  undisturbed  the  right  to  insist  in  the  action. 
Sec.  118  of  the  Bankruptcy  Act,  1856  (19  &  20  Vict.  c.  79),  re-enacting 
the  provision  of  the  Act  of  1839,  provided  that  no  decree  of  maills  and 
duties  on  which  a  charge  had  not  been  given  sixty  days  before  the  date  of 
the  sequestration  should,  except  to  the  extent  after  mentioned,  be  available 
in  any  question  with  the  trustee,  but  that  no  creditor  who  held  a  security  over 
the  lieri table  estate  preferable  to  the  right  of  the  trustee  should  be  prevented 
from  obtaining  a  decree  of  maills  and  duties  after  the  sequestration,  but 
such  decree  should,  in  competition  with  the  trustee,  be  available  only  for  the 
interest  on  the  debt  for  the  current  half-yearly  term,  and  for  the  arrears  of 
interest  for  one  year  immediately  before  the  commencement  of  such  term 
(see  BuAye,  1872, 10  ]\I.  958).  The  provision  of  the  Act  of  1839  was  repealed 
by  sec.  2  of  the  Act  of  1856.  Sec.  118  of  the  Act  of  1850  has  been  repealed 
by  sec.  55  of  the  Conveyancing  Act,  1874  (.".7  &  38  Vict.  c.  94),  and  the 
law  therefore  is  now  as  it  was  before  1839.  An  heritable  creditor  can  now 
obtain  by  action  of  maills  and  duties,  raised  even  after  confirmation  of  the 
trustee  on  his  debtor's  sequestrated  estate  (Goudy  on  Baukruj^tey,  259; 
Johnston,  1871,  8  S.  L.  E.  381 ;  Budge,  supra),  a  complete  preference  for  the 
amount  of  the  debt  and  interest,  at  least  over  the  rents  falling  due  after  the 
date  of  the  action. 

It  is  not  clear  how  far  simple  intimation  to  the  tenants  can  take  the 
place  of  an  action  of  maills  and  duties.  Probably  such  intimation  would  be 
sufficient  to  put  the  tenants  in  bad  faitli  in  paying  the  rents  to  the  landlord, 
and  render  them  liable  in  second  payment,  but  it  would  not  entitle  the 
assignee  of  the  rents  to  the  landlni-d's  remedies  against  them  (  W'elislrr,  1780, 
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Mor.  2902).  Sec.  119  of  the  Titles  to  Land  Consolidation  Act,  1868  (31  & 
32  Vict.  c.  101),  re-enacting  the  provisions  of  sec.  2  of  the  Heritable 
Securities  Act,  1847  (10  &  11  Vict.  c.  50),  provides  that  the 
import  of  the  clause  of  assignation  of  rents  in  a  bond  and  dis- 
position in  security  shall  include  a  power  to  enter  into  possession 
of  the  lands,  and  uplift  the  rents  if  the  lands  are  disponed,  or  to  uplift 
the  rents  if  the  lands  are  not  disponed,  but  it  has  not  been  decided 
how  the  creditor  must  proceed.  Probably  a  decree  of  maills  and  duties 
would  still  be  necessary  to  enable  him  to  enforce  his  right  against  the 
tenants  (see  Neils,  1863,  2  M.  168).  The  action  is  not  necessary  to  give 
an  heritable  creditor  wdio  holds  a  registered  assignation  of  the  rents  a  pre- 
ference over  a  personal  creditor  of  the  debtor  who  has  used  arrestments 
{Webster,  1780,  Mor.  2902;  Budge,  1872,  10  M.  958).  In  a  recent  case, 
however,  it  was  held  that  the  right  of  a  house  factor  to  retain  rents  collected 
by  him,  in  repayment  of  a  debt  due  to  him  by  the  proprietor,  was  preferable 
to  the  right  of  a  bondholder  who  had  not  raised  an  action  of  maills  and 
duties  {Stevenson,  Lander,  &  Gilchrist,  1896,  23  R.  496). 

By  the  Act  1669,  c.  9,  it  is  provided  that  actions  for  maills  and  duties 
"  shall  prescrive  within  ten  years  except  the  saids  actions  be  wakened  every 
five  years,"  and  by  1685,  c.  14,  it  was  declared  that  such  actions  "shall  pre- 
scribe in  five  years  if  they  be  not  wakened  within  that  time."  The  five 
years  has  been  held  to  run  from  the  date  of  the  last  step  of  procedure  in  the 
process  {Graham,  30  May  1811,  F.  C).  Apart  from  these  Acts,  one  having 
a  claim  to  maills  and  duties  could,  by  raising  an  action  and  then  allowing 
it  to  fall  asleep,  have  reserved  his  claim  for  forty  years,  the  period  of  the 
long  negative  prescription  (see  also  Preservption  of  Maills  and  Duties,  infra). 

An  important  change  was,  as  already  indicated,  made  on  the  form  of 
and  procedure  in  an  action  of  maills  and  duties  at  the  instance  of  an  herit- 
able creditor  by  the  Heritable  Securities  Act,  1894  (57  &  58  Vict.  c.  44). 
Under  that  Act  the  tenants  in  possession  of  the  ground  need  not  be  called 
as  defenders.  Notice  is  given  to  them  by  registered  letter  in  the  form  of 
Sched.  B  of  the  Act,  whereupon  they  are  interpelled  from  making  payment 
of  the  rents  to  the  proprietor,  as  if  they  were  called  as  defenders  in  the 
action.     Sched.  B  of  the  Act  is  as  follows : 

In  the  Court  of  Session  {or) 

In  the  Sheriff  Court  of  shire  at 

Notice. 

An  action  has  been  raised  of  this  date  [specify  place  and  date']  in  the  al)Ove  Court,_  at 
the  instance  oi  A.  B.  [design  him],  pursuer,  against  G.  D.  [desiijn  him],  defender,  in  which 
the  said  pursuer  asks  that  it  be  declared  that,  as  holding  a  bond  and  disposition  in 
security  over  the  subjects  situated  at  [here  give  such  description  of  the  subjects,  e.g.  their  name 
or  the  number  of  street  in  ichich  they  are  situated,  as  may  identify  them],  he  has  right  to  the 
rents  due,  current,  and  to  become  clue  from  the  subjects. 

Should  you,  after  receiving  this  notice,  pay  your  rent  to  the  defender,  you  will  do  so 
at  the  risk  of  having  to  pay  again  to  the  pursuer  should  he  obtain  decree  in  the 
action. 

[To  be  signed  by  the  pursuer  or  his  law  agent  or 
messenger-at-arms  or  sheriff  officer.] 

On  decree  being  granted,  intimation  thereof  is  made  to  the  tenants  by 
registered  letter  in  the  form  of  Sched.  C,  and  thereafter  they  can  be  com- 
pelled to  pay  the  rents  in  the  same  way  as  if  they  were  charged  under  a 
decree  of  maills  and  duties  in  the  former  style.     Sched.  C  of  the  Act  is  as 

follf)ws  : 


:\rAILLS  AXD  DUTIES  IST 

In  the  Court  of  Session  (or) 

In  the  Sherilf  Court  of  shire  at 

Notice. 
Decree  having  been  obtained  of  this  date  [sjjecify  place  and  date]  in  the  above  Court, 
at  the  instance  of  A.  B.  [design  himl  pursuer,  against  C.  IK  [design  /«'?/)],  defender,  tinding 
and  declaring  that  the  pursuer  has  right  to  the  rents,  niaills,  and  duties  of  the  subjects 
and  others  situated  at  [here  give  such  description  of  the  subjects,  e.g.  their  name  or  the  number 
of  street  in  which  they  are  situated,  as  may  identify  them],  specified  in  a  bond  and  disposition 
in  securitv  for  £  ,  granted  bv  in  favour  of  , 

dated  the'  ,  and  recorded  in  the  register,  you  are  hereby 

notified  of  the  same,  and  desired  and  required  to  make  payment  to  the  said  A.  B.  of  tlie 
rents,  maills,  and  duties  due  by  you  in  respect  of  the  occupancy  of  said  sulyects,  or  part 

thereof.  ,  .    , 

[To  he  signed  by  the  pursuer  or  Ins  hnc  agent  or 
messenger-at-arms  or  sheriff  officer.] 

The  tenant's  right  is  reserved  to  refuse  payment  of  the  rent  on  any  ground 
not  atfecting  the  creditor's  title,  or  a  prior  creditor's  right  to  enter  into 
possession.  The  old  form  is  left  competent,  and  any  right  competent  to  the 
creditor  of  entering  into  possession  without  action  is  reserved  (s.  3).  Any 
person  interested  may  take  proceedings  to  interpel  the  creditor  from  enter- 
ing into  possession  of  the  lands  disponed  in  security,  or  collecting  the  rents 
thereof  (s.  4).  The  Act  only  refers  to  actions  at  the  instance  of  heritable 
creditors,  so  that  if  one  not  in  this  position  desires  to  raise  an  action  of 
maills  and  duties,  he  mnst  use  the  old  form. 

II.  Assignation  of  Maills  and  Duties. 
This  is  synonymous  with  what  is  now  generally  called  assignation  to 
rents.     The  subject  has  been  dealt  with  under  Feu-Chaeter;  P>ond  and 
Disposition  in  "Secukity  ;  and  Assignation  to  Kents. 

III.  Prescription  of  Maills  and  Duties. 
By  the  Statute  1669,  c.  9,  it  is  enacted :  "  And  likewayes  Mails  and 
Duties  of  tennents,  not  being  pursued  within  five  years  after  the  tennents 
shall  remove  from  the  lands  for  which  the  mails  and  duties  are  craved,  shall 
prescrive  in  all  time  coming ;  except  the  saids  .  .  .  mails  and  duties  shall 
be  offered  to  be  proven  to  be  due  and  resting-owing  by  the  defenders  their 
oaths,  or  by  a  special  writ  under  their  hands,  acknowledging  what  is  resting- 
owing."  It  has  been  held  that  the  Act  did  not  apply  in  the  case  of  a 
liferenter  who  held  a  tack  of  the  liferented  lands  and  continued  to  possess 
them  as  proprietor  after  the  death  of  the  fiar  {Murray,  1709,  Mor.  11054), 
or  of  a  tacksman  of  maills  and  duties  {Nisid,  1729,  Mor.  11059),  apparently 
on  the  ground  in  both  cases  that  these  were  not  tenants  witlnn  the 
meaning  of  the  Act.  Erskine  says  that  tlie  Act  was  introduced  to  protect 
tenants,  natural  possessors  of  the  ground,  from  the  effects  of  their  rusticity 
or  ignorance  in  business  (Ersk.  iii.  7.  20).  The  Act  was  applied,  however, 
in  the  case  of  a  tacksman  of  a  whole  estate  {Fuirholm,  1725,  Mor.  11058). 
It  applies  whetlier  the  lease  on  which  the  tenant  possessed  was  written  or 
verljal  {Ni&hct,  supra),  and  whether  the  tenement  let  was  rural  or  urban 
{Boyes,  1823,  2  S.  190).  The  dependence  of  a  sequestration  in  security  for 
rent  does  not  bar  the  prescription  {Cochrane,  1830,  8  S.  324),  but  a  seques- 
tration for  past-duo  rents  does  (7/o//r/,  1826,  4  S.  702).  If  the  landlord 
judicially  pleads  tlie  rents  in  compensation  of  a  debt  due  by  him  to  the 
tenant,  or,  wheie  the  tenant  lias  retained  the  rents, in  security  of  a  debt  due 
by  the  landlord,  this  bars  the  running  of  prescriiition  (.lA'/Aw/^'A/,  1.S20,  5  S. 
28;  A/rAo/.so//,  18:;2,  10  S.  7."0:   IfnUfr^   18  17,  '.)   D.    12r.4):  but    the  bind- 
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lord  cannot  plead  compensation  if  the  rents  have  already  prescribed 
(i/ftcwi-^as/i,  1753,  Elchies,  "  Prescription,"  No.  35).  The  Act  was  held  to 
apply  to  the  case  of  a  partner  of  a  firm  who  had  undertaken  an  obligation 
to  relieve  his  copartners  of  rent  due  by  them  {Dacs,  1710,  Mor.  11056),  and 
to  the  case  of  a  cautioner  for  a  tenant  {Dvff,  1771,  Mor.  11059).  The 
prescription  does  not  begin  to  run  till  the  tenant's  removal  {Stralwrn,  1730, 
:\Ior.  11059  ;  Johnston s^Exccutr ices,  1897,  24  R.  GU).  Partial  payments  by 
tlie  tenant,  made  within  the  five  years,  found  no  interruption  of  prescri})- 
tion,  as  tending  rather  to  fortify  the  presumption  that  all  bygones  are 
cleared  {Nishct,  1729,  Mor.  11059);  but  if  payments  of  interest  made  after 
the  expiry  of  the  five  years  can  be  proved  by  the  tenant's  writ,  this  will 
be  sufficient  to  prove  the  debt  (Dickson  on  Evidence,  458,  482). 

For  the  rules  relating  to  proof  of   the  debt  by  writ  or  oath  of  the 
defender,  see  Oath  ox  PiEFEEENCE. 


IVIaim.  —  (From  Old  Fr.,  mahcmcr;  and  written  in  English  law 
language,  maj/hcvi.)  To  injure  the  body  of  a  person  by  forcibly  depriving 
him  of  the  use  of  some  member  serviceable  in  fight.  This,  of  course,  may 
be  charged  as  an  attempt  to  murder  or  an  aggravated  assault,  as  the 
circumstances  warrant.  By  10  Geo.  iv.  c.  38,  s.  2,  if  any  person  shall, 
within  Scotland,  "  wilfully,  maliciously,  and  unlawfully  stab  or  cut  any  of 
His  Majesty's  subjects,  with  intent  in  so  doing,  or  by  means  thereof,  to 
murder  or  to  maim,  disfigure  or  disable  such  His  Majesty's  subject  or 
subjects,"  or  with  intent  to  do  them  some  other  grievous  bodily  harm,  such 
person  shall  be  held  guilty  of  a  capital  crime,  and  shall  receive  sentence  of 
death  accordingly.  The  crime  is  still  a  capital  offence  (Grim.  Proc.  Act, 
1887,  50  &  51  Vict.  c.  35,  s.  56). 

Maiyning  of  Cattle,  while  a  crime  at  common  law  and  punishable  as 
malicious  mischief,  was  also  made  criminal  by  the  Statutes  1581,  c.  110, 
and  1587,  c.  83 ;  the  killing,  goring,  or  houghing  of  oxen,  horses,  or  other 
cattle,  in  time  of  spring  or  harvest  labour,  "  in  despite  against  neighbours," 
being  declared  punishable  with  death  (Hume,  i.  124  ;  Macdonald,  115). 


IVIainte nance— See  Aliment. 

IVlaintcnancc.— See  Buying  OF  Pleas;  GiiAMrAKTv;  Pactum  de 

QUOTA  LITIS. 

IVIajestatis  crimen.— See  Treason. 

lYIajor. — A  major  is  a  person  of  full  legal  age,  i.e.  in  both  sexes,  of 
twenty-one  years  complete.     See  Minoe  ;  Cukatoe. 

Major  and  Minor.— See  Indictment. 


Majority. — Apart  from  statutory  enactment,  special  agreement,  or 
inveterate   custom,   there   is   no   rule  or  principle  by  which   the   greater 
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uuuiber  of  persons  intrusted  with  the  performance  of  a  certain  duty  can 
bind  the  smaller  number.  The  number  of  Acts  of  Parliament,  however, 
which  so  provide,  is  very  considerable ;  and  in  many  of  these  it  is  enacted 
that  the  majority  must  not  be  less  than  a  fixed  proportion  of  the  whole  (see 
Bell,  Did.,  voce  "  Majority  ").     See  also  Quokum. 


IVIala  fides. — Bad  faith;  dishonesty;  mahce;  the  absence  of  an  upright 
purpose  in  the  affairs  of  life.  Mala  fides  is  never  presumed  unless  the  act 
done  is  forbidden  by  the  common  or  statute  law,  whether  it  is  punishable 
or  not.  Thus  a  slanderous  statement  is  presumed  to  be  malicious  when  the 
person  who  makes  it  has  no  particular  duty  or  interest  to  make  it,  and  one 
who  sets  up  a  lottery  is  presumed  to  do  so  with  a  dishonest  intention  towards 
those  who  are  induced  to  purchase  tickets  (see  Stirling,  J.,  in  Barclay,  [1893] 
2  Ch.  154,  at  107).  See  Bona  fides.  No  action  is  maintainable  on  the 
ground  of  mala  fides  against  a  person  who  has  caused  injury  to  another  by 
doing  an  act  which  it  was  within  his  legal  right  to  do,  unless  he  thereby 
induced  a  third  person  to  do  an  illegal  act  to  the  injury  of  the  pursuer 
{Allen,  [1898]  L.  E.  A.  C.  1 ;  and  see  The  Scottish  Co-operative  Wholcscde 
Society  Ltd.,  1898,  5  S.  L.  T.  336). 

A  lack  of  candid  and  fair  dealing  in  a  litigant  is  held  a  proof  of  mala 
fides,  and  the  Court  w^ill  take  account  of  that  when  it  comes  to  consider  the 
question  of  expenses.  One  who  is  eventually  unsuccessful  may  be  found 
liable  in  the  wdiole  expenses  of  the  cause,  including  the  expenses  of  a  part 
in  which  he  succeeded,  if  he  has  "  all  along  been  maintaining  a  plea  con- 
trary to  equity  and  good  conscience"  {Murray,  1839,  1  D.  484;  Cvllen, 
1855,  17  D.  636  ;  Zyall,  1867,  6  M.  42,  and  see  Ld.  Pres.  M'Neill  in 
Lindsay,  1863,  1  M.  380).  On  the  other  hand,  a  successful  litigant  may  be 
found  entitled  only  to  modified  expenses  {ShcjiJirrd,  1896,  23  Pt.  695), or  to  none 
at  all  {Manners,  1872,  10  M.  532  ;  Jvcllock,  1892,  9  S.  L.  Eev.  291);  or  he 
may  even  be  found  liable  in  expenses  to  the  unsuccessful  party  {A.  B., 
1839,  1  D.  610)  when  the  litigation  has  been  inqiroper  or  has  evinced  bad 
faith  on  his  ])art.  "  I  am  aware,"  said  Ld.  Fullerton  {A.  B.,  supra), 
"  that  it  is  very  unusual  to  award  expenses  against  the  party  who  has  pre- 
vailed on  the  merits  of  the  cause.  But  it  is  not  incompetent  to  do  so,  and 
it  becomes  proper  to  do  so  in  any  case  where  it  is  through  his  improper 
conduct  that  the  expenses  have  been  occasioned."  And  the  above  rules 
apply  to  extrajudicial  conduct  as  well  as  to  the  litigation  itself  {Campbell, 
1868,  6  M.  640 ;  Llamilton,  1827,  6  S.  58 ;  Orr,  1872,  10  S.  L.  R  81 ; 
E.  Minto,  1873,  1  L'.  165). 

An  impression  on  the  part  of  the  Court  that  a  pursuer  was  not  acting 
in  bona  fiides  in  bringing  an  action,  formed  an  element  in  leading  them  to 
require  him  to  find  caution  for  expenses  before  proceeding  further  {Powell, 
1896,  23  Pt.  955). 


IVIale  apprctiata. — See  Ad  o.missa  vel  male  ArritEiiATA;  Eik 

TO   A   CONFIUMATION  ;   CONFIKMATION    OF   EXECUTOES. 


Malice. — Broadly  speaking,  the  term  malice  may  be  taken  as  co- 
extensive with  wrongful  intention.  Mere  naked  intention,  however  wrong- 
ful, is  of  no  legal  significance  whatever.  Tlic  law  takes  no  cognisance  of 
malice  until  it  is  clothed  and  evidenced  by  some  overt  act.     "  Malice  is  in 
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the  breast  of  the  party  accused,  and  it  cannot  be  known  to  the  outer  world 
unless  there  has  been  some  act  that  evinces  malice,  from  which  the  existence 
of  the  malice  is  to  be  deduced"  (Ld.  J.-C.  Moncreiff,  Gordon,lSSQ,  14  E.  75, 

P-  84). 

And,  first,  the  overt  act  in  and  by  which  malice  is  expressed  may 
be  a  wrongful  act,  that  is,  an  act  done  in  breach  of  a  public  or  private 
duty.  In  °  the  former  case,  where  the  act  is  done  in  violation  of 
those  duties  which  an  individual  owes  to  the  community,  the  malice 
or  wrongful  intention  is,  in  our  law,  generally  spoken  of  as  dole,  and  the 
act  itself  as  crime — crimen  dolo  contrahitur.  Used  in  this  sense,  malice  or 
wrongful  intention  is  the  essential  factor  in  crime,  and  it  may  vary  from 
deliberate  purpose  down  to  that  gross  negligence  or  milpa  lata  which  the 
law  regards  as  involving  resposibility  in  a  criminal  Court.  Li_  this  aspect, 
the  le<5il  bearing  of  malice  belongs  to  the  department  of  criminal  law,  and 
is  elsewhere  treated  (see  Hume,  i.  21  seq.;  see  also  Crime). 

Where,  on  the  other  hand,  the  overt  act  which  expresses  or  evi- 
dences malice  or  wrongful  intention  is  an  act  done  in  breach  of  a 
private  duty,  the  determination  of  the  legal  significance  of  malice 
forms  part  of  the  law  which  relates  to  the  legal  remedies  afforded  for 
damao-e  caused  by  actionable  wrongs  or  torts.  In  this  connection,  malice, 
inasnnich  as  it  presupposes  a  positive  act  on  the  part  of  the  wrong-doer,  is 
frequently  used,  in  contrast  to  negligence,  as  marking  a  broad  division  of 
actionable  wrongs  into  intentional  and  unintentional  wrongs.  "  MaHce  is 
active— commission ;  negligence  is  passive — omission.  The  duty  which 
malice  offends  against  is  a  duty  to  refrain  from  doing  something.  The 
duty  which  negligence  offends  against  is  a  duty  to  do  something.  In  the 
one  a  person  causes  injury  by  doing  something  which  he  has  no  occasion  or 
excuse  for  doing ;  in  the  other,  he  causes  injury  by  failing  to  do  something, 
by  being  inactive  without  excuse"  (Glegg,  Ecparation,  p.  11).  But  while 
this  offers  a  convenient  division  of  actionable  wrongs  for  the  purpose  of 
cveneral  classification,  it  is  apt  to  be  misleading.  For  example,  slander  and 
assault  are  frequently  included  among  breaches  of  duty  which  spring  from 
wrono-ful  intention.  In  neither  case,  however,  is  malice  or  wrongful  inten- 
tion essential,  in  the  sense  of  behig  a  necessary  element  in  the  constitution 
of  the  wrong.'  Slander  is  an  actionable  wrong  although  there  ha  no  malice  ; 
a  person  may  be  rendered  civilly  lialjle  for  assaulting  another  with  whom  he 
has  been  throughout  upon  the  most  friendly  terms  (see  i^ac?,  1885,  12  R 
1129).  In  other  w^ords,  the  presence  of  wrongful  intention  is  in  such  cases 
accidental,  not  essential  Malice,  therefore,  so  far  as  the  grounds  of  legal 
responsibility  are  concerned,  is  here  of  no  moment.  It  is,  accordingly, 
necessary  to^clearly  distinguish  this  dual  part  which  is  played  by  malice, 
as  being  (1)  of  the  essence  of  a  wrong,  or  (2)  merely  incidental  to  it. 

(1)  °In  the  case  of  a  few  actionable  wrongs,  more  or  less  akin  to  crime, — 
for  example,  seduction  (in  Scots  law)  and  fraud, — wrongful  intention,  under 
the  name  of'  dole,  or  such  ignorance  or  indifference  as  amounts  to  guilty 
recklessness, — for  culpa  lata  dolo  (^quijMratur, — is  of  the  essence  of  the 
wroncr.  It  alone  renders  the  wrong  an  actionable  wrong,  and  must  neces- 
saril/be  averred  in  order  to  make  an  action  relevant.  To  these,  perhaps,  may 
be  added  malicious  prosecution  and  abuse  of  civil  process  (Pollock,  Torts, 
5th  ed.,  p.  300;  see  below). 

(2)  On  the  other  hand,  in  other  cases  of  actionable  wrongs,  malice  or 
wrono-ful  intention  is  not  in  any  sense  the  root  of  the  wrong.  The  act  done 
is  recorded  as  being  p-imtt/ftac  actionable,  independently  of  the  wrongful 
intention  which  accompanied  the  doing  of  it ;  the  legal  function  of  malice 
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beiug  to  counter  or  elide  au  anticipated  defence,  not  to  constitute  the  riglit 
of  action  in  the  pursuer.  In  these  cases  "  the  knowledge  or  state  of  mind 
of  the  person  violating  the  right  is  not  material  for  determining  his  legal 
responsibility  "  (Pollock,  v.s.,  p.  266).  Our  forms  of  pleading  do  not  pre- 
serve this  distinction,  because,  in  most  cases  in  which  the  facts  show  that 
proof  of  malice  will  be  necessary  to  ultimate  success,  averments  of  malice  are 
generally  stated  in  limine,  and  in  anticipation  of  the  defence ;  but  in  esti- 
mating the  legal  import  of  wrongful  intention,  the  distinction  is  vital.  In 
short,  the  use  or  value  of  malice  in  this  class  of  actionable  wrongs  is  simply 
as  a  reply  to  "  justitication." 

Many  acts  7Jri?7i(i  facie  wrongful  are  frequently  justified  or  excused 
owing  to  the  exceptional  circumstances  which  attend  them.  "  Tlicre 
are  various  conditions  which,  when  present,  will  prevent  an  act  from 
being  wrongful,  which  in  their  absence  would  be  a  wrong.  Under  such 
conditions  the  act  is  said  to  be  justified  or  excused"  (see  Pollock,  v.s., 
ch.  iv.).  So  the  forcible  invasion  of  the  liberty  of  another  person  is  j^'^'imd 
facie  a  wrong ;  but  if  the  invader  be  a  constable  acting  in  the  due  dis- 
charge of  his  duty,  the  law  holds  the  act  to  be  justified.  Again,  defamation 
is  a  wrong,  but  there  are  circumstances,  e.g.  where  the  occasion  is  "  privi- 
leged," in  which  a  man  may  with  impunity  make  and  publish  untrue 
statements  to  the  prejudice  of  another.  Now,  the  legal  function  of  malice 
is  to  cut  down  or  elide  the  force  of  this  "  justification." 

The  principle  here  stated  finds  its  clearest  illustration  in  questions  of 
slander.  In  our  law,  malice  has  generally  been  regarded  as  an  essential 
element  in  slander  (Bell,  Prm.  s.  2044;  Glegg,  Rcjiaration,  pp.  100,  116). 
This,  how^ever,  is  not  so.  The  gist  of  the  legal  wrong  lies  not  in  the  malice 
or  intent  to  injure,  l)ut  in  the  fact  that  the  statement  complained  of  is  false 
and  defamatory  (Ld.  Herschell,  Allen,  [1898]  App.  Ca.  1,  p.  126  ;  Ld.  Watson, 
id.,  p.  92  ;  Cooper,  Defamation,  p.  2) ;  and  liability  for  such  statements  has 
been  held  to  follow  even  where  no  malice  existed  or  was  even  alleged 
{Oiitram,  1852,  14  D.  577 ;  see  Shephearcl,  1875,  10  C.  P.  502).  The  exist- 
ence or  non-existence  of  malice  is  always  a  material  factor  in  estimati no- 
damages  (see  Bromage,  1825,  4  B.  &  C.  247,  Bayley,  J.,  p.  257 ;  Pollock,  v.^., 
p.  263),  but,  as  bearing  on  the  liability  of  the  defender,  it  only  becomes 
relevant  when  "justification,"  that  is,  privilege,  is  pleaded  by  the  defender 
or  raised  by  the  circumstances  of  the  case.  Our  law  has  always  held  that 
it  is  only  in  such  cases  that  malice  requires  to  l)e  averred  ;  but  "  because  in 
a  strictly  limited  class  of  cases  the  law  allows  the  defence  that  the  statements 
were  made  in  good  faith,  it  is  illogical  to  affirm  that  malice  constitutes  one 
of  the  elements  of  the  torts  known  to  the  law  as  libel  and  slander  "  (Ld. 
Herschell,  Allen,  v.s.). 

The  acceptance  of  this  view  would  seem  to  obviate  tlie  necessity  for  the 
distinction  between  what  was  known  as  malice  in  fact  and  malice  in  law  • 
for  this  was  largely  due  to  the  supposed  necessity  for  assumin(T  malice 
where  none  existed.  Malice  in  fact  was  defined  as  personal  spite  or  ill-will 
against  an  individual ;  malice  in  law,  as  the  intention  of  doing  an  act  which 
was  in  fact  the  breach  of  a  legal  duty,  whether  known  by  the  doer  to  be  so 
or  not  {Bromage,  v.s.)  Glegg,  p.  116).  The  first  is  always  a  question  of 
fact ;  the  latter  pointed  rather  to  a  rule  of  evidence.  But  tlie  existence  of 
malice  must  in  every  case,  privileged  or  non-])rivileged,  be  an  inference  from 
the  facts  and  circumstances  establislicd  by  the  proof,  and  the  narrow 
definition  of  malice  in  fact,  whicli  confined  it  to  cases  of  personal  animosity, 
no  longer  liolds.  "  Malice  is  not  confined  to  personal  spite  (»i-  ill-will,  but 
includes  every  unjustifiable  intention  to  inflict  injury  on  the  person  defamed 
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or,  in  tlie  words  of  Brett,  L.  J.,  every  wrong  feelintr  in  a  man's  mind  " 
(Lindley,L.  ii.,  Stuart,  [1891]  2  Q.  B.  341,  p.  351 ;  see  Clark,  1877,  3  Q.  B.  D. 
237,  pp.  246,  247) ;  and  covers  any  indirect  or  improper  motive,  though  not 
directed  against  any  individual  in  particular  {Hicks,  1882,  8  Q.  B.  D.  p. 
175  ;  see  also  Adam,  1841,  3  D.  1058,  p.  1067 ;  Auld,  1875,  2  K  940,  per 
Ld.  Gilford,  p.  958;  Alrath,  1883,  11  Q.  B.  D.  440).  As  regards  the  evi- 
dence from  which  malice  may  be  inferred,  see  Glegg,  Reparation,'^.  117; 
Cooper,  Defamation,  p.  200  seq. 

The  existence  and  proof  of  malice  is,  of  course,  immaterial  in  cases  of 
absolute  privilege.  In  such  cases  no  action  lies,  "and  this  though  the 
words  written  or  spoken  were  written  or  spoken  maliciously,  without  any 
justification  or  excuse,  and  from  personal  ill-will  and  anger  against  the 
person  defamed  "  (Lopes,  L.  J.,  Royal  Aquarium  Co.,  [1892]  1  Q.  B.  p.  451  ; 
see  Glegg,  p.  120;  Cooper,  p.  126  seq.;  Pollock,  r.s.,  p.  251;  see  also  De- 
famation ;  Privilege). 

The  principle  above  stated  might  also  be  illustrated  in  cases  of  civil 
actions  for  assault.  Even  in  the  case  of  abuse  of  civil  process,  which  has 
generally  been  classed  among  wrongs  to  the  constitution  of  which  malice  is 
essential,  it  may  be  doubted  whether  the  wrong  ought  not  to  be  regarded 
as  completed  by  the  raising  of  process  without  reasonable  and  probable 
cause ;  the  necessity  for  instructing  malice  being,  on  the  analogy  of 
privilege  in  cases  of  slander,  merely  a  concession  granted  to  the  defender 
upon  grounds  of  public  policy  (see  Allen,  v.s.,  Lds.  Herschell  and  Davey, 
pp.  125,  172). 

There  remains  the  question  of  the  legal  significance  of  malice  when 
appearing  in  conjunction  with  an  act  in  itself  lawful.  It  was  at  one  time 
thought'  that,  where  a  man  was  injured  by  the  lawful  exercise  of  another 
man's  legal  right,  the  presence  of  a  malicious  or  improper  motive  in  him 
who  did  the  injury  would  convert  this  exercise  of  a  legal  right  into  an 
actionable  wrong.  This  doctrine  has,  however,  been  finally  decided  to  be 
erroneous.  In  the  civil  law  it  was  otherwise  (Biff.  39.  3.  1.  9),  an  act 
otherwise  lawful  in  itself  being  deemed  illegal  if  done  with  malicious  intent ; 
and  this  principle  was  supposed  to  have  been  adopted  in  our  law  (Bell,  Frin. 
s.  966  ;  see  ^mulatio  vicini).  The  doctrine  was  shaken  by  the  decision  in 
Chasemorc  (1859,  7  H.  L.  C.  349);  and  in  two  recent  decisions  of  the  House 
of  Lords  it  has  been  decided  that,  provided  the  means  employed  be  lawful 
{The  Mofful  Steamship  Co.,  1889,  23  Q.  B.  D.  598;  [1891]  App.  Ca.  25),  no 
person  who  has  a  legal  right  to  do  what  he  threatens  or  intends  to  do  can 
l3e  interfered  with,  however  selfish,  vexatious,  or  even  malicious  his  conduct 
may  be  {Mayor  of  Bradford,  [1894]  1  Ch.  145),  and  that  no  act  lawful  in 
itself  can  be  converted  hy  a  malicious  or  bad  motive  into  an  unlawful  act, 
so  as  to  make  the  doer  of  the  act  liable  to  a  civil  action  {Allen,  [1898]  App. 
Ca.  1 ;  Mayor  of  Bradford,  [1895]  App.  Ca.  587). 

The  result  seems  to  be  that  malice  must  now  be  regarded  as  of  no  legal 
significance  except  in  so  far  as  it  appears  in  conjunction  with  an  act  which 
is  itself  a  violation  of  the  law ;  and  that  even  in  such  conjunction,  apart 
from  crimes  and  a  few  excepted  cases  of  actionable  wrongs,  malice  is  of  no 
leo-al  effect  as  a  ground  of  legal  responsibility ;  that  motive  may  be  neglected 
as  constituting  an  element  of  civil  wrong ;  and  that  the  proper  function  of 
malice  is,  as  stated  above,  as  an  answer  or  reply  to  be  used  to  cut  down 
justification  or  excuse  when  pleaded  by  the  defender,  or  raised  in  his  favour 
by  the  circumstances  of  the  case. 

Malice  may  be  relevantly  averred  against  a  corporation  {Gordon,  1886, 
14  K.  75);  for  a  corporation  which  commits  an  actionable  wrong  is  as  liable 


MALICIOUS  MISCHIEF  193 

therefor  as  a  private  individual  if  (1)  the  thing  done  is  within  the  purpose 
for  which  the  corporation  exists,  and  (2)  would  liave  been  actionable  if  done 
bv  an  individual ;  and  tliis  princii)le  has  been  held  to  extend  to  liability 
for  malicious  wrongs  {Edwards,  1880,  6  Q.  B.  D.  287,  following  Chren,  1859, 
7  C.  B.  N.  S.  290;^!  disregarding  Stevens,  1854,  10  Ex.  352;  Whitfield, 
1858,  El.  B.  &  E.  115;  Kemp,  1891,  7  T.  L.  R  50;  see  contra,  Ld.  Bram- 
well,  Ahrath,  1886,  11  App.  Ca.  247,  p.  250).  In  the  case  of  public  bodies 
acting  for  the  public  interest  only,  very  specific  allegations  of  malice  would 
probably  be  necessary  {Macaiday,  1887,  15  K.  99;  Glegg,  pp.  10,  78,  118). 
This,  however,  forms  the  exception,  if  there  is  any,  to  the  rule  that  malice  is 
not  vicarious  (Ld.  Ardmillan,  JVUson,  1875,  3  E.  18,  p.  20),  and  that,  outside 
the  special  relation  of  master  and  servant,  no  liability  attaches  to  one  person 
for  the  malice  of  another  (Barr,  1868,  6  M.  651  ;  Chalmers,  1790,  Mor. 
6083  ;  affd.  3  Pat.  Ap.  213). 

See  generally,  Glegg,  EejMration;  Cooper,  Bef aviation ;  Pollock,  Torts. 
See  also  under  Assault  ;  Civil  Pkocess,  Abuse  of  ;  Defamation  ;  Issues  ; 
Prosecution,  Malicious  ;  Pkivilege. 


IVIaliclOUS  lYIiSChicf. — This  term  denotes  the  common-law 
crime  of  feluniously  injuring  property.  The  essence  of  the  crime  is  the 
malice  which  prompts  the  injurious  act.  There  must,  of  course,  be  some 
damage  done,  but  the  extent  of  injury  is  immaterial,  so  long  as  it  is  at  all 
substantial,  and  the  result  of  a  malicious  act.  Ordinary  cases  of  malicious 
miscliief,  which  may  be  prosecuted  at  common  law,  are  such  as  these : 
breaking  windows,  injuring  trees  or  plants,  destroying  buildings,  cutting  up 
turf,  throwing  down  corn-stacks,  firing  stacked  wood  or  peats,  breaking 
implements  of  labour,  destroying  or  maiming  domestic  animals  {Thompson, 
1874,  2  Coup.  551  ;  Stewart,  1874,  ih.  554),  maliciously  placing  any  ob- 
struction on  a  radway,  or  wilfully  doing  so  in  a  manner  calculated  to  obstruct 
{Millar,  1848,  Ark.  525;  Murdoch,  1849,  J.  Shaw,  229). 

Hume  points  out  that  the  crime  of  malicious  mischief  is  committed 
whether  tlie  injury  to  property  has  l)een  caused  from  motives  of  malice  or 
misapprehension  of  right.  He  adds,  however,  that,  in  the  latter  case,  the 
damage  must  have  Iteen  done  with  circumstances  of  tumult  and  disorder,  and 
of  contempt  and  indignity  to  the  owner  (Hume,  i.  122).  TJiis  view  of  Hume 
has  ])een  substantiated  by  decision,  and  it  is  now  tlie  law  that  no  charge  of 
malicious  mischief  will  lie  against  a  person  who  vindicates  a  civil  right  in  a 
manner  which  cannot  be  characterised  as  riotous  and  disorderlv.  Thus 
where  a  fence  had  been  erected  by  magistrates  across  the  only  access  to  a 
person's  property,  which  had  been  possessed  for  time  immemorial,  a  con- 
viction for  malicious  mischief  for  pulling  it  down  was  quashed  {lHaclc  v. 
Lalujj,  1879,  4  C(nip.  276).  In  an  earlier  case  th(!  servants  of  tlie  buyer  of 
wood  refused  to  unload  their  master's  cart  at  tlie  command  of  the  seller, 
who  desired  to  retain  the  wood  till  it  was  paid  for.  The  seller  thereupon 
cut  the  liarness,  but  it  was  lield  tliat  his  conduct  in  so  acting  did  not 
amount  to  malicious  nuschief  {Speid  v.  Mliiflr,  1864,  4  Irv.  584).  Even 
where  property  is  injured  for  a  frauchdcnt  ])ur})ose  tlie  crime  may  not 
amount  to  malicious  mischief.  I'iius  tlic  ch.iige  of  malicious  miscliief  was 
held  inclevant  in  a  case  wbere  a  farmer  was  cliarged  with  breaking  beams 
in  a  farmbouse,  in  order  to  increase  a  claim  for  com})cnsation  {lleUl,  I'S'.Yo, 
Jiell,  Notes,  47). 

By  certain  Statutes  malicious  mischief,  in  certain  circumstances,  is  made 
a  statutory  oflence.  J'>y  the  old  Acts  of  1  58 1 ,  c.  110,  mid  1  587,  c  8.".,  it  was 
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a  capital  crime  to  maliciously  break  or  destroy  ploughs  or  plough-gear  in 
time  of  tilth  ;  to  kill,  gore,  or  hough  oxen,  horses,  or  other  cattle  at  the  same 
season,  or  in  harvest-time ;  or  to  break  or  destroy  mills.  By  29  Geo.  in. 
c.  46,  the  penalty  of  death  was  decreed  against  the  offences  of  destroying 
certain  woollen  goods  in  the  loom  or  on  the  rack,  and  of  destroying  the 
apparatus  used  in  the  manufacture  of  these  goods.  These  Statutes  are  in 
desuetude,  and  the  offences  which  they  penalise  would  now  be  prosecuted  at 
common  law. 

By  the  Act  3  &  4  Vict.  c.  97,  s.  15,  it  is  a  criminal  offence  wilfully  to  do 
or  cause  to  be  done  anything  in  such  manner  as  to  obstruct  any  engine  or 
carriage  using  any  railway,  or  to  endanger  the  safety  of  persons  conveyed  in 
or  upon  the  same,  or  to  aid  or  assist  therein.  To  make  a  good  charge  under 
this  Statute  there  must  have  been  actual  obstruction  or  imminent  danger 
(see  Millar,  supra). 

By  46  &  47  Vict.  c.  22,  s.  5,  it  is  criminal  to  use  any  instrument  to 
damage  or  destroy,  by  cutting  or  otherwise,  the  fishing  implements  of  a 
fishing-boat,  or  to  take  or  have  on  board  any  instrument  which  is  service- 
able only,  or  is  intended  for,  such  purposes.  Where  there  is  danger  of 
fouling,  such  cutting  is  not  criminal  (Sched.  I,  Arts.  20  and  21  of  Act).  To 
manufacture  implements  for  such  purposes  is  criminal  (s.  9  of  Act).  The 
statutory  penalty  for  violation  of  these  provisions  is  a  fine  not  exceeding 
£50,  or,  in  the  discretion  of  tlie  Court  (Summary),  imprisonment  for  a 
term  not  exceeding  three  months,  with  or  without  hard  labour,  the  pro- 
hibited instrument  being  forfeited. 

By  47  &  48  Vict.  c.  76,  s.  3,  it  is  criminal  to  put  fire,  or  an  explosive 
su]:)stance,  or  any  dangerous,  filthy,  noxious,  or  deleterious  substance,  or  any 
fiuid  in  a  post  letter-box ;  and  by  sec.  4  it  is  a  criminal  offence  to  send  by 
post  explosive,  inflammable,  or  deleterious  substances.  Any  person  con- 
travening these  sections  is  liable,  on  summary  conviction,  to  a  fine  not 
exceeding  £10,  and  on  conviction  on  indictment,  to  imprisonment,  with  or 
without  hard  labour,  for  a  period  not  exceeding  twelve  months. 

By  48  &  49  Vict.  c.  49,  s.  3,  it  is  a  crime  for  a  person,  unlawfully  or 
wilfully,  or  by  culpable  negligence,  to  break  or  injure  any  submarine  cable 
in  such  manner  as  might  interrupt  or  obstruct,  in  whole  or  in  part,  tele- 
graphic communication,  unless  the  injury  is  done  to  preserve  life  or  limb  or 
a  vessel.  The  penalty  («)  for  vnlful  contravention  of  this  section  is  penal 
servitude  for  a  term  not  exceeding  five  years,  or  imprisonment,  with  or 
without  hard  labour,  for  a  term  not  exceeding  two  years,  and  a  fine  either 
in  lieu  of  or  in  addition  to  such  penal  servitude  or  imprisonment ;  (h)  for 
contravention  of  the  section  caused  by  ciflpahle  oicglvjcncc,  imprisonment  for  a 
term  not  exceeding  three  months,  without  hard  labour,  and  a  fine  not 
exceeding  £100,  either  in  lieu  of  or  in  addition  to  such  imprisonment. 

AttGTivpt. — Attempt  to  commit  malicious  mischief  is  now  a  competent 
charge  (50  &  51  Vict.  c.  35,  s.  61).  Formerly  it  was  doubted  whether 
attempt  to  commit  this  crime  was  a  relevant  charge  at  common  law  {Duthic, 
1849,  J.  Shaw,  227). 

Aggravation. — Malicious  mischief  is  aggravated,  like  other  crimes,  by 
previous  convictions.  It  may  also  be  aggravated  by  intent,  as  where  the 
crime  was  committed  with  intent  to  concuss  masters  or  workmen  (L'arr  and 
Others,  1834,  Bell,  Notes,  47).  It  has  been  held  to  be  an  aggravation  that 
the  malicious  mischief  was  committed  by  means  of  house-breaking  (Munro, 
1831,  Bell,  Notes,  47). 

[Hume,  i.  122;  Alison,!.  448;  Macdonald,  115;  Anderson,  C rim.  Law, 
145.] 


MAXDATAEY  (JUDICIAL)  195 

lYIalicious  Prosecution. — See  Prosecution  (Malicious). 


lYlalum  in  sc ;  IVIalum  prohibitum. — In  crimes  and 
oft'ences  ca  distinction  has  connnonly  been  drawn  between  (1)  such  as  are 
regarded  as  crimes  from  their  own  nature,  as  being  against  the  laws  of 
nature  and  of  morality  (as  murder,  assault,  theft,  and  the  like),  and  (2)  such 
as  are  regarded  as  ottences  merely  because  they  are  prohibited  by  enactment 
within  the  community  (as  poaching,  contravention  of  the  l*ublic-House 
Statutes,  etc.).     See  also  Crime. 


Malversation. — Malversation  is  misconduct  in  office,  e.g.  oppres- 
sion or  partiality  by  judges,  or  the  receiving  of  bribes.  The  punishment 
is  imprisonment  or  tine,  to  which  may  be  added  deprivation  of  office  and 
infamv  (Hume,  i.  407,  408  ;  Stair,  i.  G.  25  ;  see  also  52  &  53  Vict.  c.  69,  ss. 
1,7)/ 


lYIanci patio,  in  Eoman  law,  was  an  early  form  of  conveyance. 
The  form  is  described  by  Gains  (i.  119):  "  Mancipatio  is  effected  in  the 
presence  of  not  less  than  five  witnesses,  who  must  be  lioman  citizens  and 
of  the  age  of  puberty,  and  also  in  the  presence  of  a  libripens,  who  holds  a 
pair  of  copper  scales."  The  transferee  took  hold  of  the  subject  being 
conveyed,  and,  using  certain  words  of  style,  declared  it  to  Ije  his  by 
purcliase  with  the  ^^^.s,  a  bit  of  copper,  w^ith  which  he  struck  the  scales,  and 
which  he  delivered  to  the  transferor  as  a  symbol  of  the  price.  The  sale 
l^er  aes  ct  lihram  was  no  doubt  at  first  a  real  one,  l>ut  in  the  time  of  Gains 
it  was  merely  "  imftcjinariaqvcedavi  vcnditio"  i.e.  mancipatio  was  then  a  mere 
form  of  conveyance.  It  was  only  res  mancijn — lands  and  houses  in  Ifalico 
■solo,  pnedial  rural  servitudes,  slaves,  oxen,  horses,  mules  (Gains,  i.  120  ;  ii. 
15,  17) — that  were  required  to  be  conveyed  by  mancipatio;  other  things, 
res  nee  inanciin,  were  allowed  to  pass  by  informal  delivery  of  possession. 
The  formal  words  of  mancipation  were  frequently  accompanied  by  an  oral 
declaration,  setting  forth  the  terms  of  the  conveyance  or  qualifications  on 
the  right  of  the  transferee.  Such  terms  or  (jualifications  were  leges  mancijni, 
and  were  obligatory  on  the  parties  in  virtue  of  the  pro^•isi()ll  of  the  Twelve 
Tables,  "  Ci'/n  nej-inn  farici  um ncijii n inqnc  nli  /ii/f/nti  tinnri'qi'tssif,  ila  j't/s 
esto." 

In  Eoman  hiw,  vteincipatio  or  the  form  of  conveyance  jijcr  nff6^  ct  lihram 
was  used  not  only  for  the  purpose  of  transferring  property,  but  also  in 
many  other  transactions,  e.g.  in  freeing  a  i)erson  from  the  iKitria  juilestas 
(cmancijxdio) ;  in  transferring  a  child  from  the  7>o/c,s-/'^^s  of  one  man  to  tlie 
potestns  of  another  {adopiio) ;  in  tlie  old  form  of  marriage  {roe)nptio) ; 
and  in  making  a  will  {testament iiin  per  aes  et  lihram). 

Mancij)ation,  l)eing  an  institution  of  the  strict  Jus  Civile,  gradually  lost 
its  imjiortance  with  tiie  develo])m('nt  of  i\\(.\  jus  geitiimti.  In  -lustinian's 
K'gislation  it  was  entirely  sujterseded  Ijy  the  informaW/v('r////((.  Acc(ndiiigly, 
in  passages  of  the  (Jorpns  Ji/ris,  where  the  jurists  had  wilttcn  iii(inci]i(itio, 
thi'  comijili'rs  ultcrcd  the  origiiiiil  lc\l  .iikI  substit\ited  the  term  Iraditio. 


lYIancIatary   (Judicial). — When   any   person    residing   abroad 
is  a  party  to  a  litigation  in  this  country  he  is  re(pured,  as  a  rule,  to  sist  a 
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mandatary,  i.e.  to  appoint  a  substitute  who  will  act  in  his  stead  as  a  party 
to  the  cause.  Such  a  mandatary  differs  from  one  to  whom  a  mandate  is 
given  merely  to  sue  or  defend,  the  latter  being  no  more  than  an  agent  for 
the  litigant,  and  in  no  sense  a  party  to  the  action.  Since  the  Judgments 
Extension  Act,  18G8  (31  &  32  Vict.  c.  54),  and  the  Inferior  Courts  Judgments 
Extension  Act,  1882  (45  &  46  Vict,  c.  31),  other  parts  of  the  United  Kingdom 
have  not  been  accounted  foreign  countries,  and  the  Court  will  not  order  a 
person  residing  there  to  sist  a  mandatary  unless  there  are  special  circum- 
stances, apart  from  the  liability  for  expenses  of  process,  which  render  such 
a  course  desirable  (Lawson's  Trs.,  1874,  1  E,  1065;  Carr  cO  Sons,  1885,  1 
S.  L.  Eev.  262  ;  O'luuie,  1885, 1  S.  L.  Rev.  124 ;  Nero,  1886,  2  S.  L.  Rev.  342  ; 
Byers  &  (7o.,1887, 3  S.  L.  liev.  153  ;  Lawson,  1891,  7  S.  L.  Rev.  319 ;  Fairwcather, 
1892,  9  S.  L.  Rev.  19  ;  3f  Donald  Puncture- Proof  Tyre  Co.,  1895, 11  S.  L.  Rev. 
193). 

Who  must  Sist. — The  sisting  of  a  mandatary  is  always  a  matter  for  the  dis- 
cretion of  the  Court  (Lmusons  Trs.,  su2)ra),  but  greater  latitude  is  exercised 
when  the  absent  party  is  defender  than  in  the  case  of  a  pursuer  (Simla  Bank, 
1870,  8  M.  781).     Diligence  proceeds  without  a  mandatary  (Loclharf,  1832, 
11  S.  236;  Pu-iny,  1823, 2  S.  534;  Poss,  1849, 11  D.  984);  but  if  litigation  should 
follow,  the  occasion  for  one   arises  (Pass,  sujnrt).     When  a  wife  sues  an 
action  which  she  is  entitled  to  sue  without  her  Imsband's  concurrence,  but 
does  so  with  his  consent  and  concurrence,  he  being  abroad,  a  mandatary  for 
the  absent  husband  will  not  be  required,  but  a  curator  acl  litem,  may  be 
adpointed  to  the  wife  {Maclcay,  1868,  40  Sc.  Jur.  221 ;  Gale,  1857, 19  D.  665). 
And  in  an  action  by  partners  or  trustees,  one  of  whom  is  abroad,  the  Court 
will  not  order  a  mandatary  to  be  sisted  for  him,  provided  the  others  in  this 
country  combining  in  the  action  are  solvent  {Antcrmony  Coal  Co.,  1866,4  M. 
544 ;  Morrison,  1863,  4  M.  546).     A  defender  will  be  allowed  to  appear  and 
discuss  preliminary  pleas,  e.g.  want  of  jurisdiction  and  the  incompetency  of 
the  action,  without  a  mandatary  {UErnesti,  1882,  9  R.  655  ;  Clark,  1873, 1  R. 
281).     A  claimant  in  a  multiplepoinding  has  been  required  to  sist  one  {North 
British  Pwy.,  1881,  9  R.  97).     The  necessity  for  a  mandatary  arises  from 
residence  abroad,  not  being  a  short  and  temporary  absence  from  this  country 
(  Walkinshaw,  1891, 18  R.  491).    It  is,  therefore,  an  important  element  in  con- 
sidering whether  the  sisting  of  a  mandatary  should  be  ordered, that  tlie  litigant 
is  a  soldier  who  has  gone  abroad  in  the  discharge  of  his  duty  (Simla  Pc(.nk,1870, 
8  M.  781),  or  a  sailor  who  has  gone  on  a  voyage  and  intends  to  return  (Steel, 
1826,  4  S.  527;  Puik,  1855,  17  D.  568).     A  bankrupt  will  not  be  exempted 
from  such  an  order  owing  to  his  insolvency  (Overhury,  1863,  1  M.  1058). 
Consistorial  actions  do  not  form  an  exception  to  the  rule  for  a  litigant  pro- 
viding a  mandatary  (T'incjmcin,  1854,  17  D.  122),  although  a  wife  residing 
abroad  was  not  required  to  sist  one  in  nn  action  of  divorce  against  her 
husband,  a  domiciled  Scotsman  (Cam2)bell,  1854, 17  D.  514 ;  and  see  B'Prnesti, 
supra).     A  litigant  cannot  on  the  one  hand  keep  his  opponent  abroad  and 
prevent  him  coming  to  this  country,  and  on  the  other  require  him  to  sist  a 
mandatary  (Pohertson,  1853,  19  D.  996).     There  is  one  important  exception 
to  the  general  rule.     A  litigant  possessed  of  heritable  estate  in  this  country 
does  not  require  a  mandatary  (Smith,  1828,  6  S.  852).     But  tlie  title  to  the 
property  must  not  be  the  subject  in  dispute  between  the  parties  (Samlilands, 
1848,  10  D.  1091 ;  Lawson  s  Trs.,  1874,  1  R.  1065),  and  its  value  must  not 
be  insignificant,  but  reasonably  sufficient  to  meet  tlie  expenses  of  process 
(Fairly,  1839,  1  D.  399 ;  Ccdedonian  and  Dumhartonshirc  Pwy.  Co.,  1849,  12 
D.  406). 

Hoiu  Sisting  is  effected. — An  action  may  be  raised  at  the  instance  of  A.  B., 
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pursuer,  and  C.  D.,  his  mandatary,  or  the  mandatary  may  be  sistcd  during  the 

cause.     Truceedings  are  not  invalid  owing  to  absence  of  a  mandatary  (Kn  hjht, 

1863,  2  M.  oSG).     One  party  may  at  any  stage  of  a  case  move  for  an  order 

on  his  opponent  to  sist  a  mandatary;  but  when  a  pursuer  appealed  against 

a  decree  of  absolvitor  and  moved  for  such  an  order  on  the  defender,  the  Court 

refused  the  motion  {Aithnhrad,  1874, 19  W.  803;  cf.  Binlc,  1855, 17  D.  568).    A 

refusal  by  the  Court  to  order  a  sist  is  always  in  hoc  statu,  and  the  motion  may 

be  repeated  (Aitkcnhcad,  siqiva;  Wcdkinsliavj,  1891,  18  E.  491).     When  the 

order  is  made,  a  definite  time  is  specified  within  wliich  it  must  be  obtempered, 

but  the  time  may    be  extended  owing  to  special  circumstances  {Mnrra]/, 

1845,  7  D.  lOUO).     The  sisting  is  eftected  by  lodging  a  minute  signed  by  the 

proposed   mandatary,   upon  which  the  Court  pronounces   an  interlocutor 

sisting  him  as  a  party  to  the  cause.     Production  of  the  mandate  at  the  bar 

is  not  sutficient  {Thomson,  1863,  1  M.  635).     The  minute  is  in  this  form: — 

"  A.  B.,  above  designed,  liereby  sists  himself  as  mandatary  for  the  pursuer 

(or  defender)  in  said  action."     It  is  not  necessary  to  lodge  the  mandate 

authorising  the  minuter  to  sist  liimself  {Elder,  1854,  16  D.  1003),  but  this 

must  be  produced  if  demanded  by  the  opposing  party  {G-uiin  &  Co.,  1871, 

10  M.  116).     Tiie  minute  must  be  unconditional  {Pease,  1822,  1  S.  490  ; 

Robertson  &  Co.,  1833,  11  S.  320).     A  factory  and  commission  or  power  of 

attorney  authorising  a  person  to  sue  and  defend  actions  does  not  give  power 

to  sist  a  mandatary  for  the  granter,  but  where  the  terms  of  the  mandate  are 

not  general,  but  with  reference  to  a  specific  action,  the  grantee  may  sist 

himself  {Dempster,  1836,  14  S.  521). 

Hoiv  Sisting  is  obviated. — The  necessity  for  sisting  a  mandatary  may  be 
obviated  in  various  ways,  e.g.  by  undertaking  to  reside  in  this  country  during 
the  progress  of  the  case  {Faidks,  1854, 16  D.  718 ;  Bracken,  1891, 18  E.  819 ; 
Maekay,  1868,  40  Sc.  Jur.  221),  or  on  finding  caution  to  attend  all  the  diets  of 
Court  {Hopetoun,  1842,  4  D.  877);  but  an  offer  to  attend  all  or  any  of  the 
diets  if  required,  on  getting  reasonable  notice,  was  held  insufficient  in  another 
case  {RaUton,  1844,  6  D.  1348  ;  Nero,  1886,  2  S.  L.  Eev.  342).  When  a  pur- 
suer appeared  personally  in  Court,  it  was  held  incompetent  to  make  an  order 
on  him  {Clarke,  1836,  14  S.  498).  A  defender  cannot  claim  exemption  on 
consigning  the  sum  sued  for  {Broum,  1833,  12  S.  18).  On  a  litigant  who 
has  sisted  a  mandatary  coining  to  reside  in  this  country,  he  may  have  the 
order  to  sist  recalled  {BraeJccn,  siqjra). 

Termincdioii  of  uMcindcde. — The  mandatary's  office  is  brought  to  an  end 
by  his  death  or  that  of  his  constituent,  or  by  his  own  insolvency  {Ilarker, 
1856,  18  D.  793  ;  Trodden,  1862,  24  D.  1360).  The  mandatary  may  resign 
his  office  at  any  time,  but  this  cannot  be  done  by  giving  notice  to  the 
other  side;  a  minute  should  be  lodged  stating  the  mandatary's  desire  to 
resign,  upon  which  the  Court  will  grant  leave  {Neihon,  1^22,  1  S.  348; 
Martin,  1827,  5  S.  783).  Upon  failure  of  one  mandatary,  another  must  be 
sisted. 

Failure  to  Sist. — Failure  to  obtemper  the  order  of  the  Court  to  sist  a 
mandatary  involves  a  decree  of  absolvitor  {Xero,  supra),  or  in  terms  of  the 
conclusions  of  the  summons,  according  as  it  is  on  the  part  of  pursuer  or 
defender;  but  this  may  not  follow  if  a  jury  has  tried  the  case  and  returned 
a  verdict  {Trodden,  1862,  24  D.  1360). 

Who  riiag  he  Ma^ndidarij. — The  Court  will  not  accept  any  person  residing 
in  this  country  wlio  may  be  willing  to  act  as  mandatary.  He  must  not  be 
already  a  party  to  the  cause,  and  tiierefore  a  defender  was  not  allowed  to 
sist  his  co-defender  {Ikirstoto,  1851,  13  D.  854).  As  insolvency  of  the 
mandatary  terminates  his  mandate,  a  bankrupt  will  prol)ably|  not  be  sisted 
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even  for  a  bankrupt  litigant  {Ovcrlury,  1863, 1  M.  1058,  per  Ld.  Deas).  But 
it  is  not  a  valid  objection  that  tlie  person  offering  himself  is  unable  to  pay 
the  expenses  of  process.  All  the  Court  requires  is  that  he  shall  be  solvent 
and  ostensibly  of  the  same  rank  as  the  party  for  whom  he  agrees  to  act 
(Ovcrlury,  supra;  Scott,  1823,  2  S.  165;  Duncan,  1830,  8  8.  641;  Stqihcn- 
son,  1841,  4  D.  248;  M'Kinlay,  1849,  11  D.  1022;  itV«://o».,  1844,  ^7  D. 
105).  An  Eunlish  mandatary  has  been  accepted  in  the  Scots  Courts 
{Goodhall,  1891"^  8  S.  L.  Kev.  40). 

His  Liahilities,  etc. — The  powers  and  liabilities  of  a  mandatary  depend  of 
course  on  the  nature  of  his  position  in  the  process.     "  As  regards  the  merits 
he  is  a  mere  representative,  but  he  is  personally  answerable  for  all  the  other 
conditions  of  the  contract  of  litis-contestation.     He  is  liable  to  implement 
any  order  the  Court  may  pronounce  in  regulating  the  conduct  of  the  process  ; 
he  is  personally  liable  for  fines,  and  for  expenses  which  may  be  found  due  in 
the  course  of  the  process;  and  he  is  personally  liable  for  the  whole  expenses 
of  the  process"  (per  Ld.  J.-C.   Inglis  in  lu'iifrcw  tC;  Brown,  1861,  23  D. 
1003).     "  One  object  of  having  a  mandatary,"  said  Ld.  Deas,  "  is  to  get  a 
person  who  shall  be  liable  in  the  expenses  of  the  cause.     Another  is  to 
secure  a  person  who  shall  be  responsible  to  the  Court  for  the  proper  and 
decorous  conduct  of  the  cause.     A  third  is,  that  if  there  be  no  mandate 
under  the  hand  of  the  mandant,  the  proceedings  may  go  on  for  years  in  his 
absence,  and  he  may  in  the  end  disclaim  the  whole  of  them  in  respect  he 
never  authorised  them  "  {Gunn  &  Co.,  1871, 10  M.  116).     And  Ld.  Ardmillan 
said  in  the  same  case :     "  The  theory  is,  not  that  the  mandatary  is  a  sub- 
stitute for  his  mandant,  but  that  the  opposing  party  has  the  liability  of  botli 
to  rely  on,  and  is  entitled  to  that."     His  liability,  then,  is  twofuld.     He  is 
responsible  to  the  Court  for  the  due  and  proper  conduct  of  the  cause,  and 
for  obtempering  the  orders  of  Court.     In  this  regard  the  mandatary  repre- 
sents within  the  jurisdiction  the  paity  who  is  beyond  it  (0 verb ury,  1863, 
1  M.  1058,  per  Ld.  Deas  ;  FMilton,  1844,  6  D.  1348,  per  Ld.  J.-C.  Hope).     He 
is  also  liable  conjunctly  and  severally  with  his  constituent,  but  with  full 
relief,  for  the  expenses  of  process  found  due  to  the  opposite  party,  whether 
incurred  prior  to  his  being  sisted  or  during  the  period  when  he  held  oifice 
{Benfrcw  &  Brown,  1861,^23  D.  1005). 

When  he  resigns,  the  date  of  tendering  a  minute  of  resignation  fixes  the 
term  of  his  liability  {Cairns,  1841,  2  R.  29) ;  and  when  a  mandatary  has  died, 
his  estate  is  liable  for  expenses  up  to  the  date  of  death  {Barclay,  1850, 12  D. 
1253).  Mandataries  withdrawing  on  the  morning  of  the  day  when  the  case 
was  going  to  trial  by  jury  were  found  liable  for  necessary  expenses  incurred 
through  them  not  withdrawing  sooner  {Chapman,  1875,  2  II.  291).  But  a 
mandatary  is  not  liable  for  expenses  when  his  principal  is  on  the  poor-roll, 
but  only  for  the  proper  conduct  of  the  litigation  {CarUng,  1826,  4  S.  548 ; 
Middlcmas,  1828,  6  S.  511);  and  he  is  not  liable  for  an  interim  award  of 
aliment  to  a  wife  in  a  divorce  case  {IFchsfcr,  1896,  33  S.  L.  E.  369).  His 
liability  for  expenses  does  not  determine  through  the  opposing  party  insisting 
on  his  mandant,  who  had  become  bankrupt,  finding  caution  for  expenses 
{Cullcn,  1860,  22  D.  109).  A  mandatary  is  not  liable  in  damages  for  an  act 
done  qua  mandatary  {Cameron,  1821,  1  S.  229), 

The  liability  of  a  mandatary  may  be  incurred  by  any  person  acting  as 
such,  although  he  held  no  mandate  and  may  not  have  been  properly  sisted 
{Cullcn,  1860,  22  D.  109). 

A  mandatary  cannot  compromise  a  case  which  he  is  authorised  to  sue 
{Thorns,  1888,  15  E.  613) ;  nor  when  the  action  has  fallen  through,  as  by  the 
death  of  the  mandant  and  refusal  of  his  representatives  to  sist  themselves, 
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can  he  carry  it  on,  like  an  agent  disburser,  to  the  efrect  of  liaving  it  found 
that  no  expenses  are  due  (Gordon,  182o,  2  S.  572). 

[Mackay,  Manual,  235, 658 ;  Dove  Wilson,  Sh.  Ct.  Fr.  223.]    See  jMandate. 


Mandate— Mandate  is  a  conseuual  contract  by  which  one  person 
obliges  himself  to  do  an  act  or  acts  for  another,  or  to  manage  the  affairs 
of  another.  Erskine  defines  it  as  "  that  contract  by  which  a  person 
employs  his  friend  to  manage  his  affairs,  or  any  branch  of  them"  (iii.  3.  31). 
"  The  contract  of  mandate,  when  understood  strictly  and  in  the  sense  of 
the  Eoman  law,  is  grounded  entirely  on  personal  considerations  of  friend- 
ship, and  was  therefore  always  deemed  a  gratuitous  contract"  (Ersk. 
iii.  3.  32).  Mandatiim  nisi  gratuitum  in  aliam  formam  negotii  cadit.  In  the 
strict  acceptation  of  the  term  it  is  by  the  law  of  Scotland  always 
gratuitous,  although  this  does  not  exclude  recompense  for  services  in  the 
form  of  honoraria.  But  the  exigencies  of  commerce  have  caused  mandate 
to  be  almost  superseded  hj  the  onerous  contract  of  agency,  which, 
although  founded  on  mandate,  differs  in  some  respects  from  the  gratuitous 
contract.  When  payment  is  agreed  upon  or  implied  from  the  circumstances 
of  the  case,  it  will  be  fully  treated  in  the  article  on  Principal  and  Agent 
(see  also  Agency  ;  Broker  ;  Factor  ;  Law  Agent  ;  Stockbroker  ;  Slter- 
cahgo  ;  etc.). 

The  Itomans  were  careful  to  distinguish  mandate  from  mere  advice, 
which,  although  acted  upon,  can  involve  the  person  who  gave  it  in  no  legal 
responsibility  towards  the  one  to  whom  it  was  given  (see  Stair,  i.  12.  1  ; 
Ersk.  3.  3.  31).  ^Mandate  is  a  binding  contract  imposing  obligations  upon 
both  the  parties  to  it — an  obligation  to  act,  and  an  obligation  to  relieve  the 
actor.  Stair  (i.  12.  7)  includes  trust  under  mandate ;  but  although  the 
office  of  trustee  is  to  carry  out  the"  directions  of  the  truster,  and  is 
gratuitous,  it  seems  Ijetter  to  consider  it  as  a  separate  and  distinct  contract 
(M'Laren,  Wills,  s.  1507  ct  seq. ;  see  Beneficiary  Interest). 

The  person  who  undertakes  to  act  under  a  mandate  is  called  the 
mandatary ;  the  grantor  of  the  mandate  is  called  the  mandant.  No 
one  can  grant  a  mandate  to  another  to  act  on  behalf  of  a  third  person 
without  a  special  authority  to  do  so,  nor  to  act  for  the  sole  behoof  of  the 
mandatary  himself.  Capacity  to  grant  a  mandate  is  coextensive  with 
capacity  to  act  in  one's  own  right  on  one's  own  behalf  ;  capacity  to  act  as 
mandatary  is  coextensive  with  capacity  to  contract  (see  Contract). 

Constitution. — The  contract  of  mandate  is  entered  into  by  offer  and 
acceptance.  "  As  the  bare  granting  of  a  power  to  act  can  infer  no 
obligation  upon  the  person  empowered,  who  is  at  liberty  to  refuse  the 
office,  this  contract  cannot  be  perfected  till  the  mandatary  has  undertaken 
to  execute  the  mandate,  which  he  may  do  either  by  word,  by  writing,  or 
by  any  deed  which  sufticiently  discovers  his  resolution"  (Ersk.  iii.  3.  31). 
When  authority  is  given  by  written  instrument  it  may  take  the  form  of  a 
Factory  and  Commission  {q.v.)  or  a  Power  of  Attorney  {q.v.),  but  any  grant  of 
authority  under  the  hand  of  the  mandant  is  sufficient.  A  falsa  dcmonstratio 
will  not  invalidate  the  mandate,  nor  will  tlie  fact  tliat  it  is  partly  written 
on  an  erasure,  provided  the  alteration  has  been  made  before  delivery  to  the 
mandatary  (Muir,  1876,  3  K.  H.  L.  1).  The  mandate  may  be  general  or 
speciaUsee  FACTOiiY  and  Commission).  "If  the  powers  are  special,  they 
form  tlie  limits  oi  the  authority.  If  general,  they  will  he  more  liborally 
construed,  according  to  the  necessities  of  the  occasion,  and  the  material 
or  ordinary  or  reasonable  course  of  the  transaction  and  usage  of  trade  " 
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(Bell,  Covi.  i.  508  ;  Smith,  1854,  18  D.  727).  Mandate  may  be  proved 
proid  de  Jure  {CorUt,  1808,  Hume,  346;  Maclcenzic,  1859,  21  D.  1048; 
Annmid's  Trs.,  1869,  7  M.  526;  lioss,  1888,  16  K.  224;  Dickson  on 
Evidence,  s.  495) ;  or  it  may  be  implied  from  circumstances.  Thus  a  wife  is 
prceposita  ncgotiis  domesticis  and  entitled,  by  presumed  mandate,  to  bind 
her  husband  for  suitable  furnishings  to  the  family  (Bell,  I'rin.  s.  1565  ; 
see  Pr^posituea).  A  course  of  conduct  by  a  master,  which  is  equivalent 
to  holding  out,  may  imply  power  in  his  servant  to  bind  him  without 
particular  authority  (Oliver,  1792,  Hume,  319  ;  Beicar,  1803,  Hume,  340  ; 
Morrison,  1885,  12  R  1152).  If  a  bill  stamp  is  delivered  signed,  there  may 
be  implied  autliority  to  fill  it  up  witli  any  sum  the  stamp  will  cover.  An 
advocate  is  presumed  to  have  a  mandate  from  anyone  for  whom  he  appears 
in  Court  (see  Advocate). 

Omnisratihabitio  retrotrahitur  et  m  and  at  o  priori  wquiparaiiir — ratification 
or  homologation  of  an  act  done,  as  on  the  authority  of  the  person  homolo- 
gating, is  tantamount  to  its  having  been  done  on  his  mandate  (Ersk.  iii.  3. 
47 ;  Bell,  Com.  i.  139  ;  see  Homologation).  But  no  one  can  do  an  act  as 
mandatary  for  a  mandant  who  does  not  come  into  existence  until  after  the 
date  of  execution  {Tinnevelly  Sugar  Refining  Co.  Ltd.,  1894,  21  Pt.  1009). 

An  illegal  or  immoral  act  cannot  be  the  object  of  a  mandate  ;  and  there 
are  many  actions  so  personal  to  the  one  on  whom  the  duty  or  right  of 
performance  is  laid,  that  they  cannot  be  done  through  the  medium  of 
another.  Subject  to  these  exceptions  the  rule  may  be  stated  as  absolute, 
that  whatever  a  person  may  do  by  himself  in  his  own  right  he  may  do  by 
another.  And,  on  the  other  hand,  the  brocard  applies  (jui  fctcit  per  alium 
per  seipsum  faeere  videtur. 

Obligations  on  Memdatary. — The  duty  of  a  mandatary  is  to  perform 
what  he  has  undertaken  in  accordance  with  the  instructions  of  the 
mandant.  He  must  account  for  his  intromissions,  including  any  benefit  or 
ease  obtained ;  but  he  is  liable  in  a  less  degree  of  diligence  in  carrying  out 
the  mandate  than  is  a  paid  agent.  All  that  is  required  of  him  is  that,  like 
a  depositary,  he  should  exercise  such  care  and  foresight  as  an  ordinary  man 
of  business  would  employ  in  the  conduct  of  his  own  affairs  (Bell,  Prin. 
s.  212;  Anderson,  1583,  Mor.  10082;  Grierson,  1802,  Hume,  329).  But  if 
he  undertakes  a  duty  requiring  professional  skill  spondet  peritiam,  and  he 
is  liable  for  the  results  of  improper  or  unskilful  work.  The  mandatary 
must  conform  to  the  directions  given  by  the  mandant,  and  will  be  respon- 
sible for  the  consequences  of  acting  nlfra  fi.nes  mandetti  (Paisley,  1779,  Mor. 
8492  ;  M'Neil,  1696,  Mor.  10085).  "  A  mandatary  has  all  the  powers  implied 
in  the  necessity  for  carrying  out  the  mandate.  "  Where  you  have  a 
particular  agent  employed  by  a  principal  to  perform  a  particular  piece  of 
business  for  him,  he  must  act  within  the  instructions  given  for  the 
particular  occasion,  and  does  not  bind  his  principal  if  he  acts  otherwise. 
If  you  have  a  general  agent  employed  generally  in  his  master's  or  his 
principal's  affairs,  or  in  a  particular  department,  he  is  assumed  to  have  all 
the  authority  which  is  necessary  to  enable  him  to  serve  his  master  as  such 
general  agent  or  general  agent  in  a  particular  department "  (per  Ld.  Young 
in  Morrison,  1885,  12  E.  1152).  A  mandatary  who  exceeds  his  commission 
will  not  bind  the  mandant,  but  will  incur  a  liability  for  damages  to  the  person 
with  whom  he  contracted  (Morrison,  supra ;  Wylie  &  Lochhead  Ltd.,  1889, 
16  R.  907).  Otherwise  he  does  not  necessarily  render  himself  liable  to 
third  persons  (an  exception  being  recognised  in  the  case  of  a  mandatary  in 
judicial  proceedings).  A  railway  passenger  who  hands  the  ticket  of  a 
fellow-passenger   to    a    ticket   collector    does    not    constitute    himself   a 
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mandatary  to  the  effect  of  becoming  liable  to  any  penalty  for  fraud  com- 
mitted on  the  railway  company  by  tliat  person :  and  may  not  thereby 
incur  any  liability  wbatever  {Harris,  1891,  18  l\.  1000).  In  the  case  of 
two  or  more  mandataries,  their  power  must,  in  the  absence  of  other 
direction,  be  exercised  jointly,  and  they  are  liable  to  their  mandant  in 
solidum. 

A  mandatary  cannot  without  express  power  delegate  his  authority — 
delegatus  non  potest  delegare.  But  this  rule  does  not  hold  when  usage  of 
trade  or  professional  custom  prescribes  a  contrary  practice,  or  when  the 
power  conferred  requires  for  performance,  in  whole  or  in  part,  skill  not 
professed  by  the  mandatary.  The  nature  of  the  mandate  and  usage  of 
trade  will  show  the  necessity  for  a  devolution  of  authority.  If  there  is  a 
competent  delegation,  the  mandatary  is  only  liable  for  his  hona  fides  in 
selecting  a  sub-agent. 

OUigations  on  Mandant. — As  the  mandatary  is  bound  to  account  to  his 
mandant  for  any  moneys  received  from  him,  he  is  entitled  also  to  be 
reimbursed  any  expenses  he  may  have  hond  fide  incurred  in  carrying  out 
the  mandate,  with  interest.  When  the  outlays  are  caused  by  payment 
of  tradesmen's  accounts,  his  claim  will  not  fall  by  the  triennial  prescription 
(Saddler,  1794,  Mor.  11119  ;  Grant,  1881,  9  E.  257),  and  he  may  sue  for 
indemnification  in  the  summary  method  prescribed  by  the  Debts  liecovery 
(Scotland)  Act,  1867  (Grant,  supra).  The  other  obligation  on  the  mandant 
is  to  relieve  his  mandatary  of  any  lialjility  he  may  have  required  to  incur. 

Two  or  more  mandants  are  liable  to  their  mandatary  in  solidum,  but 
employment  by  each  must  be  clearly  proved  (see  Co-obligant). 

Termination  of  3Iandate. — The  contract  is  brought  to  an  end  (1)  by 
renunciation  on  the  part  of  the  mandatary ;  (2)  by  revocation  by  the 
mandant,  whether  actual  or  constructive,  but  he  is  not  entitled  to  revoke 
intempestice,  z.r.when  the  mandatary  will  sutler  injiii'y  thereby,  as  by  the  matter 
being  in  course  of  execution  ;  (3)  bankruptcy  of  either  party,  or  (4)  death 
of  either  party  puts  an  end  to  mandate,  but  a  mandatary  is  entitled  to 
proceed  with  the  execution  until  the  mandant's  death  has  been  sufliciently 
made  known  to  destroy  his  lona  fiides  in  continuing  to  act  (Cainphell,  1829, 
3  W.  &  S.  384),  or  to  complete  an  act  after  he  is  aware  of  that  event  ;^  (5) 
insanity  of  the  mandant,  if  not  sliglit  and  temporary  in  its  character  (  Winh, 
1849,11  D.  995),  has  the  same  eilect  as  his  death,  but  third  parties  con- 
tracting with  the  mandatary  in  hand  fide  ignorance  of  the  insanity  will  not  be 
deprived  of  their  claim  against  the  mnndant's  estate  on  tlic  ground  tliat 
"  the  acts  of  the  mandatary  must  be  binding  on  the  mandant  till  the 
mandate  is  formally  recalled,  at  least  so  long  as  the  contracting  ])arties  are 
ignorant  of  any  change  of  circumstances"  (Polloel:,  10  Dec.  1811,  F.  C.)  ;  (0) 
insanity  of  the  mandatary  terminates  the  contract ;  (7)  performance  of  a 
special  act  for  which  a  mandate  was  given  exhausts  the  mandate. 

[Stair,  i.  12.  1 ;  Ersk.  iii.  3.  31  ;  Bell,  Frin.  s.  21G,  Com.  i.  505;  Evans 
on  Principal  and.  Agent ;  Story  on  Agency.'] 

See  Mandataiiy  (Judicial) ;  ruiNcirAL  and  Agent  ;  Stami'  Acts;  etc. 

IVIandate,  in  Roman  Law,  is  a  contract  by  which  tlic  one 
paiLy  intrusts  some  lousiness  or  the;  ]»errormance  of  some  work  to  the  other 
party,  who  undertakes  to  do  it  gratuitously.  The  i>arty  who  gives  the 
coninii.ssion  is  the  mandant  or  numdator,  and  ihc  Jiaity  who  undertakes  it 
is  the  mandatary.  The  contract  was  one  of  the  four  recf)gnis(>d  consensual 
contracts,  i.e.  the  legal   relation   exists  as   soon   as   the   two   ])arties   have 
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miTtually  agreed,  the  one  to  employ  the  other,  and  the  other  to  be  bo 
employed.  The  contract  is  essentially  gratuitous :  if  it  is  intended  that 
any  remuneration  should  be  given  to  the  agent  for  his  services,  the  contract 
is  not  mandate,  but  locatio  opcrarum.  Again,  if  A.  merely  suggests  to  B.  to 
do  something  in  B.'s  own  interest,  the  suggestion  is  held  to  amount  merely 
to  advice  (ro)isllunii),  which  involves  no  legal  responsibility  {Dir/.   17.  1. 

2.  6).  Moreover,  if  B.  does  some  work  for  A.,  and  in  A.'s  interest,  without 
previous   instructions,  B.  is   a  negotiorum   fjcstor,  not  a  mandatary   {Dig. 

3.  5.  2). 

Mandate  is  a  ncgotium  honm  fidei,  i.e.  both  parties  are  bound  to  do  all 
that  is  required  by  hona  fides.  The  mandatary  is  bound  to  account  to  the 
maudant  for  any  profit  arising  from  the  transaction,  and  to  show  omnis 
diligentia.  On  the  other  hand,  the  mandant  is  liable  to  the  mandatary  for 
expense  or  loss  properly  incurred  or  strictly  incidental  to  the  execution 
of  the  commission.  The  rights  of  the  mandant  are  enforced  by  the  cidio 
mandfiti ;  the  rights  of  the  mandatary,  by  the  actio  mandidi  eontraria. 

Every  mandate  is  revocable  by  the  mandant  if  things  are  entire. 
Similarly,  if  the  mandatary  renounce  it,  the  renunciation  must  be  made  in 
time  to  prevent  loss  to  the  mandant  {Dig.  17.  1.  22.  11).  The  contract 
is  terminated  by  the  death  of  either  party;  but  if  the  mandatary,  while 
ignorant  of  the  death  of  the  mandant,  does  any  act  in  land  fide  within  his 
authority,  the  heirs  of  the  mandant  are  bound  by  what  is  so  done. 

A  special  kind  of  mandate  is  mandcdvm  credendi,  or,  as  it  is  frequently 
called,  mandatum  qualificfdvm,  where  A.  requests  B.  to  lend  money  or  give 
credit  to  C.  In  such  a  case.  A.,  the  menidcdor,  is  bound  to  indemnify  B.  if 
the  latter  sustain  loss  by  lending  the  money  or  giving  the  credit  to  C. 
That  being  so,  the  mandcdor  is  practically  in  the  position  of  2i  fidejussor  or 
cautioner  {Dig.  17.  1.  12.  14;  Dig.  46.  1.  13).  The  Scots  law  authorities 
on  the  question  whether  the  mandant  in  such  a  case  does,  or  does  not 
occupy  the  position  of  a  cautioner,  are  collected  in  Gloag  and  Irvine, 
Rights  in  Security,  pp.  661,  662. 

On  the  Eoman  law  of  mandate  generally,  see  Gains,  iii.  155  et  seq. ;  Dig. 
17.  1. ;  46.  1. ;  Cod.  iv.  35.  36 ;  Imt.  iii.  26. 


Mania. — See  Insanity. 


IVIanse. — The  word  manse  {mansus)  seems  to  have  been  originally, 
and  in  very  early  times  nearly  exclusively,  used  to  denote  the  piece  of  land 
which  was  set  apart  for  the  clergyman. 

In  the  course  of  time  a  dwelling-house  was  usually  given  to  the  parochial 
clergy  as  well  as  the  ground,  and  the  house  ultimately  came  to  be  spoken 
of  as  "  The  Manse,"  and  is  now  so  popularly  understood. 

Who  are  entitled  to  Manses. 

(1)  Ministers  of  landward  parishes  are,  under  the  Statute  1663,  c.  21, 
entitled  to  have  manses  provided  for  them  by  the  heritors. 

(2)  By  a  long  series  of  decisions  it  has  been  held  that  the  minister  of  a 
parish  partly  landward  and  partly  burghal  has  a  right  to  a  manse 
{Minister  v.  Heritors  of  Dunfermline,  1812,  5  Pat.  593 ;  Magistrates 
of  Ayr,  1825,  4  S.  99  ;  revd.  2  W.  &  S.  600).  In  the  case  of  Doumie 
(1883,  UK.  51),  the  Lord  Justice-Clerk  (Moncreiff)  said:  "It  is  conceded 
that   the  minister  of   a    parish    partly    burghal   and    partly    landward   is 
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entitled  to  be  provided  with  a  manse,  and  if  so,  that  his  right  rests  on 

Statute." 

(3)  In  the  case  of  a  collegiate  charge,  it  may  he  held  that  the  first 
minister  is  entitled  to  a  manse  {Rrrifors  of  EI fj in,  17G0,  :Mor.  8508, 1  Hailes, 
283).  The  right  does  not  generally  extend  to  the  second  mhiister  (Adam- 
son,  UFeb.  1816).  The  claim  of  the  first  minister  will  not  be  excluded 
by  the  second  minister  having  got  decree  against  the  lieritors  for  a  manse 
(Carnegie,  1849,  11  D.  1250). 

Who  are  not  entitled  to  Manses. 
Under    the   existing   law   the   ministers  of  burghal  parishes   are   not 
entitled  to  have  manses  provided  for  them  by  the  heritors  (Adamson,  sup^a). 

Obligation  to  provide  Manses. 

Before  the  year  1560  it  would  appear  to  be  the  case  that  neither 
parishioners  nor  heritors  were  bound  to  erect  or  repair  the  manses  of  the 
clergy.  This  obligation  fell  upon  the  clergy  themselves  (Heritors  of  Elgin, 
supra).  On  the  eve  of  the  Reformation  the  Popish  parsons  and  vicars  were 
accustomed  to  grant  feus  and  long  leases,  and  the  operative  effect  of  the 
Statutes  of  loG3,  1572,  and  1592  seems  to  have  been  to  transfer  the 
manses  and  glebes  from  their  Popish  incumbents,  and  from  those  deriving 
right  from  them,  to  the  reformed  clergy. 

"  It  is  unnecessary,  in  detail,  to  go  into  the  different  Statutes  passed  durhig 
the  latter  end  of  the  sixteenth  and  during  the  seventeenth  centuries  relating 
to  and  regulating  the  law  on  this  subject.  The  burden  may  be  said  to  now 
rest  on  the  Statute  of  1663,  c.  21,  which  takes  the  place  of  and  has  been 
construed  by  the  help  of  the  rescinded  Statutes  of  1644,  c.  31,  and  1649, 
c.  45.  Ld.  Westhall  in  the  case  of  Griersons,  1778,  2  Hailes,  799,  says  :— 
"  Manse,  etc.,  and  glebe  are  distinct  rights  ;  formerly  ministers  had  only 
right  to  a  manse  if  there  was  a  vicar's  or  parson's  manse  in  the  parish  ;  if 
there  was  a  glebe  in  the  parish  they  had  a  riglit  to  it ;  if  there  was  none, 
none  could  be  designed.  The  Act  1663,  copying  a  reschided  Statute,  1649, 
made  a  general  provision  for  ministers."  The  enactment  of  this  Statute 
with  reference  to  "  providing "  manses  (in  the  case  of  parishes  where  no 
manse  had  formerly  been  set  aside)  is :  "  That  the  heritors  of  the  parish 
shall,  at  the  sight  of  the  bishop  of  the  diocese  (the  jurisdiction  thus  con- 
ferred upon  bishoy)S  is  now  transferred  and  exercised  by  Presbyteries)  or 
such  ministers  as  he  sliall  appoint,  with  two  or  three  of  the  most  discreet 
men  of  the  parish,  Ijuild  competent  manses  to  their  nunisters,  the  expenses 
thereof  not  exceeding  £1000  (Scots),  and  not  being  beneath  500  merks." 
See  also  the  Small  Stipends  Act,  5  Geo.  iv.  c.  72,  ss.  2  and  3,  wliich  grants 
further  relief  to  the  Ijcneliee,  and  the  Statute  5  Geo.  iv.  c.  90,  which  pro- 
vides for  the  erection  of  manses  for  the  clergymen  in  the  Highlands  and 
Islands  of  Scotland. 

Competent  Manses. 

Wlcat  arc  held  to  he  Competent  Manses. —  It  is  very  clear  tliat  no  "com- 
petent manse"  could  to-day  be  built  for  the  sum  specified  in  the  above- 
mentioned  Act,  and  tlic  question  has  arisen  what  construction  is  now  to  be 
put-  u])on  the  limitation. 

In  the  case  of  tlie  Minister  of  Inveriiric  v.  Lcilli,  1760  (not  reiiortcd),  one 
of  the  heritors  Ijrought  a  suspension  of  the  Presbytery's  decree  for  a  new 
manse  on  the  ground  that  the  (■f)st  would  exceed  tlie  limitation  s])cciiied  in 
the  Act.     The   I'resbytery  there   lielil    that  the  minister  was  entitled  to  a 
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"  sufficient "  manse  irrespective  of  the  said  limit,  and  ultimately  the  Lord 
Ordinary  (Coalston)  ordained  the  heritors  to  build  a  "  competent "  manse 
according  to  a  plan.  The  final  judgment  of  the  Court  was  to  ordain  the 
heritors  "to  build  a  manse  at  the  cost  of  £2000  (Scots)  (Duncan,  rarochial 
Law,  p.  429  ;  Connell,  Parishes,  278  ;  3fcrcer,  1786,  o  Pat.  43). 

In  the  case  of  Dingwall,  27  Nov.  1816,  F.  C;  allU.  1821,  3  Bligh,72,  the 
House  of  Lords  held  that  the  section  of  the  Statute  referred  only  to  the 
erection  of  new  manses,  i.e.  to  the  case  of  a  parish  where  no  manse  had 
previously  been;  and  in  the  case  of  The  Magistrates  of  Elgin,  1841, 
4  D.  25,  the  Court  followed  the  above  decision.  In  this  case  Ld. 
Mackenzie  remarked  that  "  this  Court  rather  held  that  the  Statute  was 
modified  by  custom,  that  the  first  provision  as  to  the  building  of  a  manse 
was  in  force,  but  that  the  clause  as  to  the  limitation  of  the  sum  to  be 
expended  was  in  desuetude.  The  House  of  Lords  did  not  adopt  that  view, 
but  another,  namely,  that  wherever  a  manse  had  once  existed,  the  keeping 
up  of  it  must  be  considered  as  repairs,  and  the  expense  of  such  repairs  fell 
under  the  second  clause  (fpioted  supra),  in  which  there  is  no  limitation." 

There  appears  to  be  no  decision  in  regard  to  the  case  of  a  parish  where 
no  manse  had  formerly  existed  as  to  the  eftect  of  going  beyond  the 
limitation  specified  in  the  Statute.     The  point  may  be  held  as  undecided. 

Maintenance  of  Manses. 

This  is  the  most  important  burden  laid  on  the  heritors.  The  words  in 
the  Statute  1663,  c.  21,  are:  "And  where  competent  manses  are  already 
built,  ordains  the  heritors  of  the  parish  to  relieve  the  minister  and  his 
executors  of  all  cost,  charges,  and  expenses  for  repairing  of  the  foresaid 
manses  :  declaring  hereby  that  the  manses  being  once  built  and  repaired, 
and  the  building  and  repairing  satisfied  and  paid  by  the  heritors  in  manner 
foresaid,  the  said  manses  shall  thereafter  be  upholden  by  the  incumbent 
ministers  during  their  possession,  and  by  the  heritors  in  time  of  vacancy 
out  of  the  readiest  of  the  vacant  stipend."  (The  provision  as  to  vacant 
stipend  is  annulled  by  54  Geo.  ill.  c.  169,  s.  9.) 

The  intention  of  the  Statute  appears  to  have  been  that  where  a  manse 
was  once  put  into  proper  repair  by  the  heritors,  the  burden  of  upholding  it 
fell  on  the  minister  during  his  possession  (Ld.  Chan.  Eldon  in  Dnlce  of 
Hamilton,  1813,  5  Pat.  745). 

"  Free  "  Manse. 

Every  incumbent  is  entitled  at  his  entry  to  the  benefice  to  have  his 
manse  put  into  a  state  of  proper  repair.  The  heritors,  after  they  have 
made  the  manse  sufficient,  may  take  steps  to  have  it  declared  a  "free" 
manse. 

This  is  a  technical  term,  denoting  that  the  manse  is  l)y  the  Presbytery 
decerned  and  declared  to  be  a  sufficient  residence  for  the  minister.  The 
term  "  free  "  may  now  be  held  not  only  to  denote  thoroughness  of  repair, 
but  to  include  proper  amount  of  accommodation  (Ersk.  ii.  10.  58).  The 
procedure  is  for  the  heritors  to  petition  the  Presbytery  to  declare  the  manse 
"  free  "  (see  Cook,  Church  Styles,  p.  200).  Py  the  manse  being  declared  free 
by  minute  of  the  Presbytery,  the  incumbent  is  burdened  with  ordinary 
repairs  only.  The  decree  cannot  be  opened  up  during  the  tenancy  of  the 
same  incumbent,  except  in  the  case  of  some  calamity,  or  after  the  lapse  of 
a  reasonably  long  period  of  inevitalile  deterioration.  The  opinion  was 
expressed  in  the^case  of  The  Heritors  of  Pitsligo,  1879,  6  Pt.  1062,  that  it 
was  incompetent  for  the  Presbytery  to  make  an  order  on  heritors  to  execute 
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repairs  on  a  manse  which  had  been  declared  a  "free  manse"  two  years 
before  (Rankine  on  Landowner  ship,  p.  6G7  ;  Heritors  of  ritsligo,  supra). 
The  minister's  express  declaration  of  his  contentment  with  the  state  of  liis 
manse  {Mackenzie,  1833,  12  S.  151,  13  S.  1014),  or  long  acqnicscencc  l)y 
both  him  and  the  Presbytery  in  its  condition,  it  neyer  haying  been  declared 
"  free  "  {Eliott,  1867,  5  M.  1028),  may  operate  as  a  decerniture  of  the  l*rcs- 
bvtery  and  bar  any  objection  that  may  be  raised  by  these  parties.  Under 
the  Ecclesiastical  Buildings  and  Glebes  (Scotland)  Act,  18G8,  :'.l  &  32  Vict, 
c.  96,  it  is  enacted  by  sec.  12  that  "after  the  completion  of  the  works 
ordered  in  the  com'se  of  any  proceedings  for  the  building,  rebuilding,  or 
repairing  of  any  manse,  it  shall  be  competent  for  any  heritor  of  the  parish 
to  moye  the  Sheriff  to  declare  it  a  '  free  manse ' ;  and  if  the  Sheriff  shall  be 
satisfied  that  the  manse  is  in  a  state  of  thorough  repair,  he  shall  find  and 
declare  accordingly ;  and  his  decree  shall  have  the  same  force  and  effect  as 
a  decree  in  similar  terms  pronounced  by  a  Tresliytery  before  the  passing  of 
this  Act  would  haye  hacl :  provided  always  that  such  decree  shall  have 
effect  only  till  the  expiration  of  fifteen  years  from  its  date,  or  till  the 
appointment  of  a  new  minister  to  the  parish,  wdiichever  event  shall  first 
hi\l)\)en  "  {see  fferitors  of  Fits!  igo,  supra).  By  sec.  13  of  the  same  Act  "it 
shall  be  competent  for  the  parties,  or  any  of  them,  to  require  the  Sheriff  to 
make  a  personal  inspection  of  the  premises  or  locality,  as  the  case  may  be, 
and  the  Sheriff  shall  comply  with  such  requisition."  By  sec.  1  the  expres- 
sion Sheriff  includes  Sheriff-Substitute.  The  judgment  of  the  Sheriff  is 
final,  unless  appealed  to  the  Lord  Ordinary  on  Teinds  Causes  within  twenty 
days. 

A  minister's  liability  for  the  upkeep  of  a  "  free "  manse  is  limited  to 
ordinary  tear  and  wear.  If  he  has  not  fulfilled  this  limited  obligation,  his 
representatives  may  be  held  responsible. 

There  is  little  or  no  authority  as  to  tlie  details  of  the  repairs  which  are 
required  Ijefore  a  manse  can  be  declared  free.  The  question  is  one  of 
degree,  and  is  generally  determined  after  there  has  been  a  report  by 
experts.  Manses  which  are  not  free  manses  are  upheld  by  tlie  heritors, 
and  there  is  no  limitation  by  Statute  as  to  the  amount  that  may  be  spent. 

Repairs,  Additions,  etc. 

Professor  Rankine  says :  "  The  circumstances  in  which  mere  repairs, 
repairs  and  additions  and  rebuilding  are  respectively  required  of  the 
lieritors  cannot  be  better  detailed  than  by  quoting  Ld.  Pres.  Inglis'  sum- 
mary in  a  recent  case :  '  When  the  repairs  required  on  a  manse  to  make 
it  sufficient  are  slight  and  of  the  nature  of  proper  repairs, — that  is,  when 
they  amount  m(3roiy  to  the  restoration  of  tlie  manse  against  wear  and  tear, 
— there  is  no  doubt  that  tlie  Presbytery  can  go  no  further  than  merely  to 
order  sucli  repairs,  although  it  may  be  that  the  manse  is  not  such  as  they 
would  be  autliorisod  to  order  as  a  new  manse,  if  the  old  onti  has  fallen  into 
mill ;  and,  on  tlie  otiun-  liand,  when  the  manse  is  in  such  a  state  of  decay 
tli;it  the  repairs  will  amount  very  nearly  to  tlie  cost  of  building  a  new 
manse,  the  Presl)ytery  are  entitled  to  order  a  new  manse  to  be  built.  These 
are  the  two  extreme  cases  as  to  which  tlunv;  is  no  dilliculty.  V>ni  there  is  a 
variety  of  cases  between  these  two  extremes,  and  many  such  cases  have 
conic  before  tlu;  (Jourt.  It  may  not  be  ])ossible  to  reconcile  all  those  cases, 
but  we  must  endeavour  to  extract  from  them  some  geiuM'al  rule.  It  ap])ears 
to  me  that  the  cases  in  w  hi(;h  a  Presbytery  may  order  aihntions  Id  ;i  iii.inse 
wliich  is  clearly  unsuitable  in  capacity  and  accommodation  for  the  niiiiistei-, 
ai'e   tluiso   ill  wbieh   it   has   either  become  imjiossiblo  to  IccM'p  it  uji  at  all 
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without  structural  alteration,  or  in  which  the  extent  and  expense  of  the 
repairs,  even  opining  that  they  do  not  involve  structural  alteration,  are  very 
large,  and  approach  to  the  cost  of  what  is  necessary  to  convert  it,  by  addi- 
tions and  alterations,  into  a  suitable  residence ' "  (Kankine,  Zandoiimcrsliij), 
p.  667 ;  Heritors  of  Insch,  1869,  8  M.  363 ;  see  also  Carmichad,  1835,  15  S. 
1020;  Heritors  of  Olrig,  1851,  13  D.  1332;  Earl  of  Airlie  and  Others  v. 
Haldane  {Kingoldrum),  1863,  1  M.  325  ;  approved  8  M.  368). 

Suitable  Eesidexce — Standard  of  Comfort — Sufficient  Manse. 

"  The  manse  "  was  formerly  held  to  comprehend  a  dwelling-house,  stal)le, 
barn,  byre,  and  garden,  all  occupying  not  less  than  half  an  acre  of  ground, 
but  by  later  decisions  the  accommodation  has  been  increased,  and  has  been 
held  to  include  a  washing-house,  poultry-house,  pig-stye,  garden  wall,  and  a 
force  pump  for  water  when  necessary  (Duncan,  425  ;  Anderson,  1791,  Mor. 
5152;  Earl  of  Glasgotr,  1868,7  M.  6;  Maxwell,  1867,40  Jur.  13;  Elliot, 
SHj^ra). 

It  is  of  course  always  a  question  of  circumstances  whether  a  manse  can 
be  repaired  or  should  be  rel)uilt.  If  it  can  l^e  put  into  a  proper  state  of 
repair,  the  Court  will  never  sanction  a  new  one  (Niven,  1858,  1  M.  324 ; 
Heritors  of  Kingoldrum,  1863,  1  M.  324);  but  where  that  is  impossible,  the 
Court  will  decern  for  a  new  manse  {DenqMer,  1813,  Connell,  Parishes,  300 ; 
Hamilton,  1826,  4  S.  543). 

In  the  case  of  1>uilding  a  new  manse  if  the  site  of  the  old  one  be  held 
to  be  insanitary  or  otherwise  objectionable,  tlie  I*resbytery,  who  have  the 
ri'dit  of  selection,  subject  to  the  review  of  the  Court  of  Session,  may  fix 
upon  a  different  site ;  but  this  must  be  within  the  glebe  and  as  near  the 
church  as  circumstances  will  allow  (Fountainhall,  31  January  1712;  Dun- 
lop,  457  ;  >Steel  v.  His  Parishioners,  Mor.  8502  ;  Hamilton,  1826,  siqjra). 

What  may  be  deemed  a  sufficient  manse  must  depend  largely,  if  not 
altogether,  on  the  standard  of  comfort  in  the  district  at  the  time.  Due 
care  must  be  taken  in  securing  that  the  accommodation  be  sufficient  for 
the  wants  of  an  ordinary  family,  and  for  the  dispensing  of  a  reasonable 
hospitality.  "  It  is  of  great  importance  that  the  residence  of  tlie  minister 
of  the  parish  should  be  suitable  to  his  position  and  comfortalile  for  his 
familv.  .  .  .  The  manse  of  the  minister  should  be  the  dwelling-house 
of  a  o-entleman.  This  is  very  properly  attended  to  in  the  construction  of 
new  manses  "  {Heritors  of  Insch,  supra,  per  Ld.  Kinloch ;  see  also  the  cases 
of  Heritors  of  StreithManc,  1827,  5  S.  914;  Carmichael,  supra;  Carnegie, 
supra;  Heritors  of  Bcdfron,  1863,  1  M.  324).  It  may  be  laid  down  as  the 
criterion  of  the  sufficiency  of  repairs,  that  they  sliould  be  such  as  to  entitle 
the  heritors  to  demand  that  the  minister  shall  accept  of  the  manse  as  a 
free  one. 

Manse  "Maill." 

While  the  reljuilding  or  repairing  is  in  progress,  and  the  minister  is 
excluded  from  his  manse,  or  when  at  his  entering  to  the  benefice  no  manse 
has  been  provided,  he  is  entitled  to  an  allowance  from  the  heritors  as  manse 
rent.  The  Presbytery  has  no  power  in  this  matter,  and  the  claim  must  be 
made  ^ood  in  the  civil  Courts ;  and  the  summons  must  conclude  against 
each  heritor  for  his  proportion  of  the  rent,  and  not  against  the  whole 
heritors  jointly  and  severally.  Where  there  has  been  a  difficulty  as  to  the 
quantum  of  rent,  the  Court  has  remitted  to  the  Sheriff  to  ascertain  and 
report  what  in  his  opinion  would  be  a  sufficient  allowance  {Steel,  supra; 
Potter,  1708,  4  Bro.  Supp.  691 ;  see  also  Duncan,  471). 
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Minister's  Obligation  to  reside  in  Manse  and  Uigiit  to  let  it. 

Although  the  manse  is  the  dwclUng-place  provided  for  the  residence  of 
the  parish  minister,  the  opinion  has  heen  expressed  that  it  is  incompetent 
for  a  Sheriff  or  a  Presbytery  to  ordain  a  parish  minister  to  reside  in  it 
{Heritors  of  PitsUgo,  supra). 

It  has  been  hekl  in  the  case  of  The  Heritors  of  Aberdour  (1871,  10  ^l. 
221)  that  the  minister  has  a  right  to  let  his  manse.  In  this  case  the  Lord 
Justice-Clerk  (:\Ioncreiff)  remarked :  "  They  "  (the  heritors)  "  are  not  pro- 
prietors of  the  manse.  Xeither  are  they  in  any  sense  the  trustees  of  the 
property.  In  virtue  of  their  resulting  ol)ligation,  they  have  a  title  to  see 
that  the  property  is  duly  administered,  with  a  ^•ie^v  to  its  being  kept  in 
repair.  But  they  have  nothing  more ;  they  have  no  right  beyond  this  to  ■ 
interfere  in  any  way  with  tlie  minister's  possession  or  administration. 
Their  right  in  the  church  and  churchyard  stands  on  an  entirely  different 
footing,  for  as  regards  them  the  minister  has  no  patrimonial  interest  in 
either,  and  the  heritors  have  the  property  as  administrators-in-trust.  But 
a  minister's  right  to  his  manse  and  glebe  is  entirely  otherwise.  He  is  more 
than  occupant.  He  represents  and  administers  for  the  series  of  incumbents, 
who  are  collectively  the  proprietors.  He  cannot  affect  the  interest  of  his 
successors ;  but,  subject  to  this  condition,  he  has  all  the  rights  of  a  pro- 
prietor, at  least  so  far  as  necessary  for  the  complete  enjoyment  of  the 
subject  for  the  period  of  his  incumbency.  .  .  .  His  right  is  precisely 
the  same  kind  as  his  right  to  the  glebe.  I  give  no  opinion  as  to  how  far 
the  minister  can  virtually  alienate  the  manse  during  his  incumbency,  or  let 
it  for  a  prolonged  term  to  his  own  exclusion.  I  can  conceive  cases  in  which 
this  might  not  be  an  unreasonable  exercise  of  his  power.  I  can  also  conceive 
cases  in  which  it  would  be  entirely  inadmissible." 

In  a  question  between  a  parish  minister  and  a  surveyor  of  taxes,  it 
was  held  that  a  minister  of  a  parish  was  entitled  to  let  his  manse  {Inland 
Revenue  v.  Fry,  1895,  22  E.  422). 

Upon  whom  the  Burden  of  Building  and  Kepairixg  lies. 

The  burden  of  building  and  repairing  manses  lies  on  the  heritors  who 
are  the  proprietors  of  the  lands  within  the  parish.  A  person  whose  only 
interest  in  the  land  within  the  parish  is  a  liferent  right  is  to  he  burdened 
with  no  proportion  of  the  charge  in  building  a  manse  {Minister  of  Morcliam, 
1679,  Mor.  8499).  It  appears  to  be  the  case  that  liferenters  are  not  liable 
even  in  repairs  {Anstruthcr,  1823,  2  S.  30G).  Superiors  are  not  to  be 
regarded  as  heritors  quoad  the  obligation  or  burden  to  repair  {Diindas, 
1778,  Mor.  8511,  Hailes,  802).  Titulars  or  tacksmen  of  teinds  are  not 
liable. 

In  the  allocation  of  the  heritors'  liability  the  general  rule,  although  it 
is  not  an  invaria])le  one,  is  that  each  heritor  pays  in  proportion  to  his 
valued  rent.  In  Shetland,  where  there  is  no  valued  rent,  the  real  rent  is 
taken  as  the  criterion  (see  Duncan,  408  ;  Highland  Railway  Co.  v.  Foster, 
1870,  8  M.  850). 

Singular  successors  and  creditors  are  not  liable  for  arrears,  except  and 
only  in  so  far  as  these  have  been  incurred  during  their  years  of  i)Ossession. 

rei-Koiis  wlio  are  not  heritors,  but  merely  occupy  seats  in  Ibc  ].,irish 
church,  arc  not  lialjle  {Fairie,  2  Feb.  1813,  R  C). 

The  Ijurden  is  entirely  a  parochial  one  {Bruce-Carstairs,  1773,  Mor. 
2333,  3  Pat.  675 ;  Nicoll,  1829,  7  S.  479). 

In  a  parisli  partly  burghal  and  partly  landward,  tlie  magistrates  of  the 
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burgh,  along  with  the  heritors  of  the  landward  district,  are  liable  in  the 
uplceep  of  the  manse  {Lodchart,  1832,  10  S.  243 ;  Magistrates  of  Elgin, 
supra).  It  was  held  in  the  case  of  a  parish  partly  landward  and  partly  con- 
sisting of  a  royal  burgh,  that  an  assessment  for  the  repairs  of  the  manse 
had  been  rightly  imposed  on  the  individual  owners  of  lands  and  heritages 
in  the  parish  without  distinction,  according  to  their  real  rents  as  shown  in 
the  valuation  roll  {Dovmie,  supra).  Lands  annexed  quoad  sacra  are  not 
burdened  with  the  expense  of  building  and  repairing  (Cook,  Stijlcs,  p.  194). 

Minister's  Liability  for  Taxation. 
A  minister  is  not  lial)le  for  poor-rates.  This  exemption,  as  Ld.  Young 
remarks  in  the  case  of  Hogg,  1880,  111.  986,  "  is  undoubtedly  a  class  privilege, 
which  the  pursuer  enjoys  only  as  an  individual  member  of  the  class,  and 
does  not  attach  to  the  parish  manse  and  glebe  in  his  whose  hands  soever 
they  may  be,  but  only  to  his  own  ownership  and  occupation  of  them  as 
parish  minister.  If  he  let  the  manse  to  a  householder,  or  the  glebe  to 
a  neighbouring  farmer,  it  is  not,  I  suppose,  doubtful  that  his  tenants  would 
be  liable  to  poor  assessment  as  occupiers  of  these  lands  and  heritages  "  (see 
also  Gillandcrs,  1884,  12  E.  309).  Under  the  Act  35  &  36  Vict.  c.  62  (The 
Education  (Scotland)  Act,  1872),  a  minister  is  assessed  for  school  rates  m 
respect  of  his  manse  and  glebe.  He  is  also  liable  for  road  assessment 
{Co'wan,  1868,  6  M.  1018).  "Following  the  above  decision,  the  minister  is 
entitled  to  be'  entered  on  the  valuation  roll  as  proprietor  qua  Kferenter  (see 
also  BoUc,  1868,  7  M.  296). 

Manses  of  Quoad  Sacra  and  Quoad  Omnia  (Parliamentary)  Parishes. 
Provision  is  made  for  such  manses  by  the  Act  of  1844,  7  &  8  Vict.  c.  44, 
intituled  "  An  Act  to  facilitate  the  disjoinmg  or  dividing  of  extensive  or 
populous  parislies,  and  the  erecting  of  new  parishes,  in  that  part  of  the 
United  Kingdom  called  Scotland."    This  Act  deals  with  the  case  of  two  kinds 
of  parishes,''if.  (1)  those  erected  into  parishes  quoad  sacra,  and  (2)  those 
erected,  under  the  Acts  4  Geo.  iv.  c.  79  and  5  Geo.  iv.  c.  90,  into  parishes 
quoad  omnia.     With  regard  to  the  first  class  the  Act  provides  (s.  8)  that 
where  a  church  is  Ijuilt  and  endowed,  a  district  may  be  attached  thereto ;  and 
the  section  goes  on  farther  to  enact:  "...  that  the  endowment  for  the  minister 
of  the  said  new  parish  shall  be  not  less  tliau  a  stipend  of  £100  per  annum 
or    7  chalders  of   oatmeal  to  be   calculated   at   the   highest  fiars   of   the 
county,  exclusive  of  the  sum  necessary  for  communion  elements,  with  a 
suitable  dwelling-house  or  manse  and  offices  and  appurtenances,  or  a  stipend 
of  not  less  than  £120  or  8|-  chalders  of  oatmeal  to  be  calculated  at  the 
highest  fiars  of  the   county,  per   annum,  where   there   shall  be  no   such 
dwelling-house  or  manse."     The  title  to  the  manse  is  to  be  made  up  so  that 
the  dwelling-house,  etc.,  is  iuahenably  secured  as  the  manse  of  the  new 
parish ;  and°the  due  provision  for  its  future  maintenance  must  be  made  to 
the  satisfaction  of  the  Lords  of  Council  and  Session.     By  sec.  9  the  pew 
rents  may  be  taken  for  "the  purpose  of  upholding  in  due  repan-  and 
improving  the  fabric  of  such  church  or  of  the  dwelling-house  and  oflices  of 
the  minister,  etc.  etc."     With  regard  to  the  second  class  of  parishes  pro- 
vided for  in  the  Act,  i.e.  parishes  ([uoad  omnia,  sec.  15  of  the  Statute  provides 
that  the  provision  made  by  the  Statutes  of  George  iv.  above  referred  to  "  for 
upholding  such  place  of  worship  and  such  dwelling-house  in  repan%  shall 
cease  ancf  determine,  and  the  burden  of  upholding  the  same  shall  fall  on 
the  parties  who  by  the  law  of  Scotland  would  be  bound  to  uphold  the 
church  and  manse  of   the  parish  if   such   church  and  manse    had  been 
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appointed  to  be  built  for  the  newly-erected  parish."     (For  procedure,  see 
Jurid.  Styles,  vol.  iii.) 

[Stair,  bk.  ii.  tit.  3.  40;  Ersk.  bk.  ii.  tit.  10;  Bell,  Pr/?i. ;  Connell  on 
Parishes ■,T)\\\\\o]),  Parochial  Laiu;  Duncan,  Parochial  Law;  Cook,  Styles; 
Eankine  on  Landovmcrship ;  Black,  Paroch.  Ecclesiastical  Laio  ;  etc.] 


lYIansion-hOUSe. — The  mansion-house  of  an  estate  with  its 
appurtenances  and  accessories  as  such  is  an  appanage  of  the  estate,  designed 
for  the  residence  of  the  heir  in  possession  for  the  time  being.  Whether 
a  particular  house  is  the  mansion-house  of  an  estate  in  this  sense  is  a 
question  of  fact  to  be  determined  by  common  sense,  looking  to  the 
purpose  for  which  the  house  was  built,  and  the  use  to  which  it  has  been 
put  by  the  proprietors  (see  Montyomerie,  1895,  22  E.  465,  Ld.  M'Laren, 
p.  473);  and  there  may  be  more  than  one  house  upon  an  estate  entitled 
to  be  so  called  (see  J/,  of  Ailsa,  1853,  15  D.  308;  Stirling,  14  Dec.  1814, 
F.  C. ;  Lockhart,  1835,  14  S.  150;  Ld.  Pres.  Inglis,  Earl  of  Breadalhane, 
1877,  4  E.  667,  p.  669). 

The  legal  questions  which  have  arisen  in  this  connection  have  had 
reference  chiefly  to  cases  in  which  pro  indiviso  rights  are  created  by  law, 
or  in  questions  as  to  the  powers  and  rights  of  limited  proprietors,  e.g.  life- 
renters  or  heirs  of  entail. 

The  first  class  is  illustrated  in  the  case  of  the  succession  of  heirs- 
portioners.  The  mansion-house  being  sua  natura  indivisible,  the  general 
rule  of  law,  that,  in  such  cases,  the  right  of  primogeniture  prevails,  entitles 
the  eldest-born  daughter  to  the  mansion-house  as  a  ptrcedpuum.  These 
cases  are  fully  referred  to  elsewhere.     See  Heirs-Portionees. 

In  the  case  of  persons  having  only  a  limited  or  fiduciary  title  to  the 
estate,  as,  for  example,  liferenters  and  heirs  of  entail,  their  powers  of 
dealing  with  the  mansion-house,  as  with  the  estate  in  general,  are  limited 
at  common  law  to  such  acts  as  fall  within  a  fair  and  ordinary  administration, 
consistent  with  the  legitimate  interests  of  their  successors.  In  the  case  of 
heirs  of  entail,  these  powers  are  largely  regulated  by  statute. 

Thus  while  at  common  law,  and  in  the  absence  of  special  provisions  in 
the  deed  of  entail,  an  heir  of  entail  in  possession  cannot  be  compelled  at 
the  instance  of  succeeding  heirs  to  maintain  and  repair  the  mansion-house 
(Menzies,  Convey.  738;  Sandford,  Entails,  p.  281;  Ld.  Craighill,  Earl  of 
Breadalhane,  1877,  4  E.  667,  p.  668),  or  to  rebuild  it,  if  destroyed  by  fire 
he  is  not  entitled  to  pull  it  down  and  sell  the  materials  for  his  own  benefit, 
and  may  be  prevented  from  doing  so  by  interdict  at  the  instance  of  substitute 
heirs  {Gordon,  24  Jan.  1811,  F.  C),  this  being  in  no  sense  a  reasonable  or 
ordinary  use  of  the  sviljject.  An  heir  of  entail  is  under  no  obligation  to 
insure  the  mansion-house  ;  but  if  he  do  so,  and  the  mansion-house  be 
destroyed  by  fire,  a  succeeding  heir  cannot  insist  upon  his  laying  out  the 
price  in  building  it  anew  (see  Eankine,  Landoioncrship,  p.  625).  Such 
obligations,  viz.  to  repair  and  maintain  the  mansion-house,  to  insure  and 
rebuild  in  case  of  fire,  to  reside  therein,  etc.,  may  of  course  be  made  matter  of 
express  condition  in  the  deed  of  entail  (see  Moir,  1826,  4  S.  730).  On  tlie 
othci'  hand,  it  lias  IxKiu  helil  that  an  lieir  of  entail  may  ])ull  down  the 
mansion-house,  provided  that  he  sliall  hond  fide  immediately  buikl  another 
equally  good,  upon  a  site  e([ually  suitable  for  the  estate  {Moir,  v.s.).  The 
danger  attendant  upon  such  a  course,  however,  is  shown  by  a  subsequent 
case,  in  which  the  mansion-house  had  been  ])ullcd  down  in  order  to  reluiild, 
but  the  licir  of  entail  died  before  completing  it.  It  was  held  that  the 
8.  K. — VOL.  viir.  14 
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obligation  to  complete  the  rebuilding  did  not  transmit  against  the  personal 
representatives  of  the  deceased  heir  {Earl  of  Brcadalhane,  v.s.). 

The  power  of  an  heir  of  entail  to  cut  wood  or  trees  in  the  neighbourhood 
of  the  mansion-house  is  also  limited  to  what  is  consistent  with  a  fair  and 
proper  administration ;  and  the  Court  will  interfere  to  protect  succeeding 
heirs  against  any  abuse  of  this  power  involving  deterioration  of  the 
residential  character  and  amenity  of  the  mansion-house  and  policies  (Boyd, 
1870,  8  M.  637;  see  also  Didcson,  1823,  2  S.  152;  Mackenzie,  1824,2  S. 
775  ;  Bontine,  1827,  6  S.  74;  see  contra,  Hamilton,  1757,  Mor.  15408). 

In  older  deeds  of  entail  it  was  usual  to  except  the  mansion-house  and 
accessories  from  the  powers  of  leasing  thereby  conferred  by  the  heir. 
Apart,  however,  from  special  provisions,  the  mansion-house  and  offices  have 
always  been  treated  in  our  law  as  falling  under  exceptional  rules.  So,  it 
has  long  been  settled  that  the  power  of  an  heir  of  entail  to  lease  the  man- 
sion-house is  limited  to  the  lifetime  of  the  granter  {Cathcart,  1755,  Mor, 
15403;  Leslie,  1780,  2  Pat.  A  pp.  533;  1779,  Mor.  15530;  Sandford,  ^«tei7s, 
280,  n.).  So,  also,  tutors  and  curators  cannot,  in  general,  lease  the  mansion- 
house  for  a  period  extending  beyond  the  term  of  guardianship  {Hill,  1851, 
14  D.  13 ;  see  S'pcirs,  1854,  17  1).  289).  But  this  rule  does  not  extend  to  a 
house  not  originally  built  as  a  mansion-house,  nor  occupied  as  such  by  the 
proprietor,  albeit  the  only  suitable  proprietary  residence  on  the  estate 
{Moiitgomerie,  1895,  22  E.  465). 

The  various  Entail  Statutes  have  maintained  this  distinction  between 
the  mansion-house  and  offices  and  the  general  estate.  Thus,  the  manor 
place,  offices,  houses,  gardens,  etc.,  usually  in  the  natural  occupation  of  the 
proprietor,  and  land  within  300  yards  thereof,  are  excluded  from  the 
powers  of  leasing  conferred  by  the  Montgomery  Act  (10  Geo.  iii.  c.  51,  s.  6 ; 
Turner,  6  December  1811,  F.  C).  A  similar  prohibition  attached  to  any 
tack  of  the  home  farm,  mansion-house,  or  policies  in  the  Eosebery  Act 
(6  &  7  Will.  IV.  c.  42,  s.  1)  for  any  period  beyond  the  grantor's  lifetime. 
The  power  to  grant  feus,  long  leases,  or  building  leases  conferred  by  the 
Eutherfurd  Act  (11  &  12  Vict.  c.  36,  s.  24),  and  the  amending  Act  of  1853 
(16  &  17  Vict.  c.  94,  s.  6),  contain  a  similar  exception.  See  also  the  Entail 
Amendment  Act  of  1868  (31  &  32  Vict.  c.  84,  s.  3).  Accordingly,  in  order 
to  feu  or  lease  the  mansion-house  an  heir  of  entail  must  proceed  by  obtain- 
ing the  necessary  consents,  as  in  the  case  of  a  disentail.  See  Entail, 
xii.  1.  4. 

In  regard  to  the  power  to  charge  improvement  expenditure,  also,  the 
Statutes  contain  special  provisions  applying  to  the  mansion-house  and 
offices.  By  the  Montgomery  Act,  ss.  27,  28,  an  heir  of  entail  is  entitled  to 
stand  creditor  to  the  next  succeeding  heir  to  the  extent  of  three-fourths  of 
the  cost  of  building  or  repairing  the  mansion-house  or  offices,  provided  that 
the  sum  do  not  exceed  two  years'  rent  under  deduction  of  burdens  (see  also 
s.  9).  In  the  construction  of  these  sections,  or  in  connection  with  improve- 
ments authorised  by  the  Eutherfurd  Act,  v.s.,  s.  26,  it  has  been  held  that 
the  authority  thus  conferred  does  not  cover  a  mansion-house  which  is  cle 
facto  occupied  by  the  estate  factor  {Marquis  of  Ailsa,  1853,  15  D.  308);  or 
a  shooting-lodge  {Duke  of  Athole,  1855,  17  D.  1015  ;  Daviehon,  1859,  21  D. 
1086);  or  a  game-watcher's  house  on  outlying  parts  of  the  estate  {Ma7'quis 
of  Huntly,  1857,  19  D.  818);  or  a  racquet  court  {Barl  of  Bglinton,  1857 , 
19  D.  346).  On  the  other  hand,  it  has  been  held  to  extend  to  a  jointure- 
house  {Agnew,  1858,20  D.  787);  a  gamekeeper's  house  and  dog-kennels 
{3farquis  of  Huntly,  v.s. ;  see  Munro,  1856,  18  D.  994) ;  expense  attendant 
upon  the  introduction  of  water  and  gas  {Earl  of  Eglinton,  v.s. ;  Muirhead, 
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1853,  15  D.  517),  and  other  necessary  fixtures  for  a  mansion-house  {Moi-i- 
son,  1847,  9  D.  1394);  the  erection  of  milk  and  ice  houses  (Frascr,  1835, 
14  S.  89) ;  the  buildhig  of  garden  walls  {Frascr,  v.s. ;  cf.  Carncf/ie,  185G, 
18  D.  32;> ;  a  porter's  lodge  and  gates  {Mairhcad,  v.s.);  and,  with  ditticulty, 
a  mausoleum  (Frascr,  1840,  2  1).  684).  In  order  to  be  chargeable  under 
the  Act,  however,  repairs  must  have  some  permanent  character,  and  exceed 
the  mere  restoration  of  ordinary  tear  and  wear  {Frascr,  184:1,  -i  T>.  266; 
Johnston,  1856,  10  D.  68).  See  also  Entail  Amendment  Act,  1875,  s.  3  (7). 
The  mansion-house,  ollices,  and  policies  are  not  chargeable  with  provisions 
to  younger  children  (Eutherfurd  Act,  s.  21),  or  improvement  expenditure 
to  be  laid  upon  the  fee  and  rents  of  the  estate  (Eutherfurd  Act,  s.  18; 
Entail  Act,  1868,  s.  11).  In  calculating  the  free  yearly  rental  of  the  estate, 
the  yearly  value  of  the  mansion-house,  let  or  unlet,  is  not  included  {Leith, 
24  D.   1059;    Heriot,  1856;    Duncan,  Entails,  p.    391).      See   also    Ex- 

CAMBIOX. 

As  regards  the  question  to  what  extent  tlie  mansion-house  of  an  estate 
is  affected  by  the  widow's  right  of  terce,  see  Mead,  1796,  Mor.  15873  ; 
cf.  Moiiticr,  1773,  Mor.  15859  ;  Bell,  Com.,  i.  56;  Bell,  Prin.  ss.  1598,  1603; 
Ersk.  ii.  9.  48 ;  Eraser,  H.  &  W.  ii.  1097.     See  also  Terce. 


IVIansIaug"htcr.— See  Culpable  Homicide. 


IVIa.numisSiO,  in  Eoman  law,  was  the  grant  of  liberty  by  a  master 
to  a  slave.  Maniimissio  est  datio  lihcrtatis.  There  were  three  modes  of 
manumission  recognised  by  the  old  jus  civile,  known  as  Icgitimoi  manu- 
missioncs:  (1)  Manumissio  mndictd,  a  proceeding  before  a  magistrate,  in 
which  an  adsertor  lihcrtatis,  touching  the  slave  with  a  rod,  claimed  that  he 
was  free,  whereupon,  there  being  no  defence  by  the  slave's  master,  the 
magistrate  declared  that  the  slave  was  free ;  (2)  Manumissio  censu,  by 
entering  the  slave's  name  on  the  register  of  citizens ;  (3)  Manumissio 
testamcnto,  by  a  grant  of  freedom  in  his  master's  will.  The  grant  might  be 
made  either  directly  to  the  slave,  l)y  his  being  made  licrcs  or  legatee,  in 
which  case,  on  becoming  free,  he  became  a  freedman  of  the  testator  {libertus 
orcimis),  or  indirectly,  by  the  testator  instructing  his  heir  to  manumit  the 
slave,  in  which  case,  on  becoming  free,  he  became  a  freedman  of  the  heir. 
A  slave  manumitted  in  one  of  these  public  and  formal  modes  became  not 
only  free,  but  a  citizen,  provided  that  the  manumissor  wms  quiiitarian 
owner  of  the  slave,  and  that  he  had  legal  capacity  to  perform  the  act  of 
manumission. 

Subsequently  it  was  common  for  slaves  to  be  informally  manmumittcd. 
These  modes  of  informal  manumission  were  numerous,  e.g.  jicr  cpisiolam,  by 
a  letter  announcing  his  freedom  ;  inter  amicos,  by  making  a  declaration 
before  friends,  as  witnesses ;  mensd,  by  the  master  inviting  the  slave  to 
sit  with  him  at  table.  Slaves  thus  irregularly  manumitted,  like  slaves 
manumitted  by  one  who  was  merely  l^onitarian  owner,  were  not  libcri,  but 
merely  in  lihcrtale  ;  they  were  dc  jure  slaves  and  dc  facto  free,  the  pnetora 
protecting  them  in  their  freedom. 

Towards  the  close  of  the  Eepublic  a  series  of  enactments  was  passed 
with  a  view  to  restrict  the  practice  of  manumission,  and  in  ])articuiar  to 
diminisii  the  number  of  freed  slaves  who  became  citizens.  One  of  these 
enactments  was  the  Lex  Fufia  Caninia  (a.d.  8),  wliich,  until  repealed  by 
Justinian,  set  a  maximum  limit  to  the  nundjcr  of  slaves  whom  an  owner 
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could  manumit  by  testament.  More  important  was  the  Lex  yE/ia  Sentia 
(a.d.  4),  which  prevented  a  manumitted  slave  becoming  a  citizen,  unless 
certain  prescribed  conditions  were  observed.  The  position  of  persons 
informally  manumitted,  or  manumitted  without  due  regard  to  the  pro- 
visions of  the  L(\v  yElia  Sentia,  was  for  a  time  a  very  indefinite  one.  In 
A.D.  1(S,  however,  the  Lcr,  Jnnia.  Norhcma  defined  the  position  of  these 
persons,  confeiTing  on  them  the  status  known  henceforth  as  Junian 
Latinity.  Hence  arose  the  Junian  Latins,  who  formed  a  numerous  and 
important  class  in  liome  during  the  earlier  centuries  of  the  Empire. 


lYIanurc— See  Duxa 


Maps  and  Plans. — Maps  and  plans  are  adminicles  of  evidence. 
They  require  to  be  sworn  to  as  accurate,  and  do  not  prove  themselves.  In 
the  case  of  Gihson  (18G9,  7  M.  394)  Ld.  Neaves  (at  p.  400)  said :  "  I 
think  it  would  be  highly  dangerous  if  we  held  that  a  man  could  be  deprived 
of  his  property  on  such  evidence  as  an  Ordnance  Survey  map."  Observa- 
tions by  the  Ld.  J.-C.  Moncreiff",  Ld.  Neaves,  and  Ld.  Young,  as  to  the 
admissibility  and  effect  in  evidence  of  old  private  plans  of  estates  in 
questions  of  disputed  boundaries,  w^ill  be  found  in  the  report  of  the  case  of 
Place  (LS74,  1  E.  1202). 


Marches. — Under  the  title  Fences  {f[.v.)  the  law  in  relation  to 
fences  in  general  has  been  considered.  It  is  now  proposed  to  deal  specially 
with  the  peculiarities  attaching  to  march  fences.  The  term  "march  fence" 
is  a  nomen  juris  not  known  to  the  common  law,  but  introduced  by  the 
Statutes  1661,  c.  41 ;  1669,  c.  17  ;  1685,  c.  49  ;  and  1686,  c.  11.  Prior  to  1661 
there  existed  no  such  thing  in  Scotland  as  actual  fences  ])etween  coterminous 
estates,  and,  necessarily,  there  existed  no  law  with  reference  thereto  (per 
Ld.  J.-C.  Inglis  in  Strang,  2  M.  at  p.  1030).  By  the  Act  of  that  year, 
entitled  an  "  Act  for  Planting  and  Inclosing  of  Ground,"  it  was  provided, 
after  sundry  provisions  for  the  encouragement  of  planting,  "  That  where 
Inclosures  fall  to  l)e  upon  the  border  of  any  person's  Inheritance,  the  next 
adjacent  Heritor  shall  be  at  equal  pains  and  charges  in  Building,  Ditching, 
and  Planting  that  Dike  which  parteth  their  Inheritance  "  (see  Stair,  ii.  3. 
75;  Ersk.  ii.  6.  4).  By  the  Act  1669,  c.  17,  "anent  inclosing  of  ground," 
it  is  provided  :  "  That  whensoever  any  person  intends  to  inclose  by  a  Dike 
or  Ditch  upon  the  march  betwixt  his  Lands  and  the  Lands  belonging  to 
other  Heretors  contiguous  thereunto,  it  shall  be  leisom  to  him  to  require 
the  next  Sheriffs  ...  or  other  Judges  Ordinar,  to  visit  the  marches  along 
which  the  said  Dike  or  Ditch  is  to  be  drawn,  who  are  hereby  authorised 
when  the  said  marches  are  uneven  or  otherwayes  uncapable  of  Ditch  or 
Dike  to  adjudge  such  parts  of  the  one  or  other  Heretor's  ground,  as  occa- 
sion the  inconveniency  betwixt  them,  from  the  one  Heretor  in  favours  of 
the  other,  so  as  to  be  least  to  the  prejudice  of  either  party,  and  the  Dike 
or  Ditch  to  be  made  to  be  in  all  time  thereafter  the  common  march  betwixt 
them."  These  Acts  are  for  the  protection  of  plantations  and  other  ground 
on  which  labour  has  been  expended ;  the  benefit  of  them  was  extended  to 
all  lands  by  the  Act  1686,  c.  11,  entitled  "Act  for  Winter-Herding." 

Primarily,  a  "  march  fence  "  means  the  fence  erected  on  the  boundary 
line  between  two  adjacent  estates  at  the  mutual  expense  of  the  adjoining 


MARCHES  213 

proprietors  under  these  Statutes.  "  But  without  applying  to  tlie  Sheriff, 
heritors  may  agree  and  contract  with  each  other  to  erect  a  fence  upon  their 
properties  at  the  mutual  expense.  And  where  such  march  fence  in  the  one 
way  or  the  other  has  been  erected,  it  will  follow  as  a  consequence  that  it 
must  be  maintained  at  the  mutual  expense.  Further,  it  may  be  that  with- 
out express  agreement  or  contract  a  march  wall  .  .  .  has  for  time  imme- 
morial been  .  .  .  treated  as  if  it  had  originally  been  erected  under  the 
Statutes  or  under  express  agreement,  and  then  by  implied  contract  the  same 
obligations  may  attach  to  the  heritors  or  to  their  successors  in  their  several 
properties  "  (per  Ld.  Cowan  in  ^tranrj,  2  M.  at  p.  1024;  affd.  4  ]\I.  H.  L.  5). 
Those  desirous  of  studying  this  subject  philosophically  and  historically 
are  referred  to  Eankine  on  the  Law  of  Landowncrship,  ch.  xxxii.  It  is  here 
proposed  merely  to  notice  the  more  important  decisions  by  which  the 
law  founded  on  the  above-mentioned  Statutes  has  been  extended  and 
settled. 

The  Acts  only  applv  to  proprietors.  Accordinglv,  where  a  crofter 
under  the  Crofters  Holdings  (Scotland)  Act,  1886  (49  &  50  Vict.  c.  29), 
sought  to  have  his  landlord  ordained  under  the  Act  16G1,  c.  41,  to  bear  half 
the  expense  of  erecting  a  march  fence  between  the  croft  and  the  landlord's 
adjoining  property,  it  was  held  (1)  that  the  Act  only  applied  to  proprietors, 
and  (2)  that  a  crofter  was  not  a  "  proprietor "  in  the  sense  of  the  Act 
{Macdonald,  21  E.  900). 

Where  a  march  fence  had  fallen  into  such  disrepair  that  a  man  of  skill 
reported  that  it  required  to  be  rebuilt,  and  in  a  different  manner,  it  was  held 
that  the  Sheriff  had  power,  in  a  petition  for  the  repair  of  the  fence  under 
the  Act  1661,  c.  41,  to  order  it  to  be  rebuilt,  and  to  approve  an  alteration  in 
the  style  of  the  fence  which  experience  recommended  {Fakrson,  7  R.  958). 
On  the  other  hand,  it  was  held  that  the  Court  were  not  entitled,  in  a  peti- 
tion under  the  Act  1661,  c.  41,  for  compelling  the  coterminous  proprietor 
to  bear  half  the  expense  of  a  march  fence,  to  straighten  the  marches 
(Pollock,  7  M.  815). 

In  the  case  of  Kintore  (lo  \l.  997)  it  was  held  to  be  intra  rircs  of  the 
Sheriff,  in  a  petition  for  straightening  the  marches  under  the  Act  1669, 
c.  17,  to  fix  a  longer  and  less  direct  march  if  that  was  more  convenient.  _  A 
doubt  was  expressed  how  far  the  Court  of  Session  had  the  power  to  review 
the  Sheriffs  judgment  on  the  merits. 

In  The  Lord  Advocate  (11  M.  137)  it  was  decided  that  the  procedure 
laid  down  in  the  Act  1669,  c.  17,  by  which  the  Sheriff  may  be  required  to 
visit  the  marches,  is  imperative  and  cannot  be  supplied  by  a  remit  to  a  man 
of  skill,  even  of  consent.  In  the  same  case  it  was  also  held  that  the  Act 
does  not  apply  (1)  where  there  is  a  natural  boundary  of  steep  cliffs,  mini- 
mising the  danger  of  trespass,  and  (2)  where  the  cost  of  erecting  the  fence 
would  be  out  of  proportion  to  the  value  of  the  ground  which  the  fence  was 
to  benefit. 

]'>y  the  case  of  Lochhart  (IMor.  10488)  it  was  settled  that  a  march  fence 
having  once  been  erected  under  ibe  Acts,  the  coterminous  ])roi)rietors  are 
l)Oun(l  at  connnon  law  to  keep  it  in  repair  at  their  joint  expense.  In  ques- 
tions between  landlord  and  tenant,  the  obligatinii  to  nuiintain  a,  march  fence 
devolves  on  the  tenant,  and  that  wliether  tlie  fence  was  in  existence  at  the 
commencement  of  the  tenancy  or  unl,  siiic(^  tbe  erection  of  a  march  fence, 
unlike  otlier  fences,  is  not  purely  voluntary  on  tbe  part  of  the  proprietor 
{Diuhjeon,  23  November  1813,  F.  C). 

The  march  line  between  two  neighl)Ouring  estates  is  the  common 
property   of    the   adjoining   heritors,  and   therefore  one   proprietor  caniu)t 


214  MAEGINAL  ADDITIONS 

set  up  march  stones  on  that  lino,  miless  either  with  the  consent  of  the 
coterminous  proprietor  or  under  judicial  sanction  (Sfev:art,  11  D.  117G). 

In  questions  of  disputed  hill  marches,  weight  will  be  given,  in  the 
absence  of  positive  proof,  to  the  real  evidence  furnished  by  the  natural 
features  of  the  ground  (Lumsden,  42  Sc.  Jur.  530  ;  Whitson,  5  Pat.  App.  664). 

Instead  of  the  statutory  or  conventional  obligation  to  Ijear  equally  the 
cost  of  erecting  and  maintaining  a  march  fence,  there  seems  no  reason  why 
the  obligation  of  bearing  the  whole  cost  may  not,  by  a  competent  mode,  be 
laid  on  the  proprietor  of  one  of  the  adjoining  estates,  and  transmit  against 
singular  successors.  Though  there  is  no  reported  case  of  this  kind  in  Scot- 
land, there  have  been  many  examples  in  England.  The  ol)ligation  will 
render  the  person  bound  to  keep  the  fence  repaired  lialile  for  the  conse- 
quences of  his  failure  to  repair  (Lawrence,  L.  E.  8  Q.  B.  274). 

See  Bounding  Charters,  sv2)ra,  vol.  ii. 


Marginal  Additions.— See  Deeds  (Execution  of)  (vol.  iv, 
p.  136);  Affidavit. 


IVIarine  Insurance — This  contract  is  one  of  indemnity,  whereby 
the  insurer  undertakes  to  indemnify  the  assured,  in  manner  and  to  the 
extent  agreed,  against  losses  incident  to  marine  adventure. 

The  insurance  may  be  extended  to  protect  the  assured  against  losses 
on  inland  waters,  or  on  any  land  adventure  interposed  in  or  subsidiary  or 
incidental  to  the  marine  adventure.  A  policy  on  goods  may  cover  risks 
during  their  carriage  by  rail  preparatory  or  subsequent  to  the  sea  voyage, 
or  while  the  goods  are  in  warehouses  waiting  transit  or  final  delivery.  The 
contract  is  also  used  to  insure  a  ship  undergoing  repairs  against  risk  of  loss 
or  damage  during  the  operation.  The  ship  is  practically  always  insured 
during  construction,  and  against  the  risk  of  loss  and  damage  when  being 
launched.  Any  insurance  of  an  adventure  analogous  to  a  marine  adventure 
by  a  policy  of  marine  insurance  will  be  subject  to  the  general  law  of  marine 
insurance,  so  far  as  applicable. 

Although  the  fact  that  the  contract  is  one  of  indemnity  underlies  the 
whole  law  applicable  to  it,  this  does  not  mean  that  the  assured  may  not  in 
any  case  recover  more  than  his  actual  loss,  or  that  the  contract  is  one 
necessarily  of  indemnity  only.  Of  course  he  may  recover  less,  for  he  may 
have  only  assured  part  of  his  risk.  But  he  may  also  recover  more,  e.g.  in 
the  case  of  a  valued  policy  where  the  valuation  represents  more  than  the 
true  value  of  the  subject  insured  at  the  time  of  loss,  or  of  a  total  loss  of 
freight  where  the  law  does  not  require  a  deduction  to  be  made  in  respect 
of  the  cost  of  earning  the  freight,  which  the  assured  has  been  saved  by  the 
loss.  In  a  very  recent  case,  under  a  valued  policy,  where  a  ship  was 
insured  against  loss  by  fire  only,  and  where  thirty-six  hours  before  being 
burnt  she  hatl  sustained  such  severe  injuries  as  to  make  her  a  constructive 
total  loss,  on  her  total  loss  by  fire  the  assured  was  held  entitled  to  recover 
the  full  amount  agreed  to  {JVoodside,[lS9Q]  1  Q.  B.  105).  (See  also  lAdgdt, 
L.  E.  6  C.  P.  616.)  Numerous  cases  of  the  same  kind  may  happen  one  way 
or  the  other  from  the  application  of  the  settled  principles  on  which  adjust- 
ment of  losses  proceeds.     (See  Ad.justment.) 

Every  lawful  marine  adventure  may  be  the  subject  of  the  contract. 
Ships,  goods,  or  other  moveables,  or  the  earning  or  acquisition  of  any  freight, 
passage- money,  commission,  profit,  or  other  pecuniary  benefit,  or  the  security 
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for  any  ailvances,  loan,  or  disbursements,  may  be  insured  against  the  risk 
of  loss  or  damage  from  the  perils  specified  in  tlie  policy.  !So  also  may  any 
liability  whicli  a  tliird  party  incurs  to  the  owner  of,  or  other  person  interested 
in  or  responsible  for,  property  itself  insurable.  In  one  well-known  case  the 
insurance  was  of  an  interest  in  a  company  concerned  in  the  laying  of  the 
Atlantic  Cable  (Jr^V.^o??,  L.  Pi.  2  Ex.  139);  in  another  case  it  was  tbe  risks 
attending  the  transit  of  certificates  of  stock  {Baring  Brothers  &  Co.,  Cave, 
J,  1893,  W.  K  164). 

Honour  Policies. — By  Statute  (19  Geo.  ii.  c.  37)  the  assured  must,  in 
general,  have  an  interest  in  the  subject  of  insurance  before  or  at  the  time 
of  loss.  AVhen  the  policy  declares  that  it  is  made  "interest  or  no  interest," 
or  "without  further  proof  of  interest  than  the  policy  itself,"  or  "without 
benefit  of  salvage  to  the  insurer,"  or  uses  other  like  terms,  it  is  declared  void 
by  the  Statute. 

The  assured  may,  however,  lawfully  bargain  that  the  insurer  is  not  to 
have  the  benefit  of  salvage  in  the  case  of  a  second  or  other  subsequent 
policy  for  an  additional  sum  on  the  same  subject-matter  and  interest. 

In  the  case  of  a  policy  which  bargains  that  the  risk  is  to  attach  "sliip, 
lost  or  not  lost,"  or  uses  similar  words,  it  is  immaterial  that  the  subject- 
matter  of  the  insurance  was  lost  at  the  date  of  the  insurance,  provided  the 
assured  was  ignorant  of  the  loss. 

The  Statute  of  George  ii.  applies  only  to  British  ships,  and  it  does  not 
apply  to  any  policy  or  insurable  property  from  any  ports  or  places  in 
Europe  or  America  in  the  possession  of  the  Crowns  of  Spain  or  Tortugal. 
But  probably  all  contracts  of  marine  insurance  by  way  of  wagering  are 
struck  at  by  the  Act  8  &  9  Vict.  c.  109,  which  provides  that  all  agree- 
ments bv  way  of  gaming  or  wauerinu;  are  void. 

Notwithstanding  the  statutory  prohibition,  a  large  business  is  done  by 
underwriters  under  "  honour  policies,"  that  is,  policies  which  contain  such 
clauses  as  those  struck  at  by  the  Statute.  As  a  general  rule,  under- 
writers fulfil  their  obligations  under  such  policies,  so  as  to  make  sure 
that  their  word  shall  be  held  as  good  as  their  bond.  In  the  rare  cases 
where  legal  C[uestions  arise  the  underwriters  either  allow  the  assured  to  sue 
in  Court  when  this  can  be  done  without  raising  the  point  of  illegality,  or 
else  agree  to  refer  the  true  question  at  issue  to  a  suitable  ai biter.  If  the 
trade  in  honour  policies  is  to  be  stopped,  some  further  disability  must  be 
imposed  on  those  who  take  and  those  who  grant  such  policies.  At  present 
honour  policies  are  largely  used  in  real  transactions  where  the  assured  has, 
or  is  supposed  to  have,  a  substantial  interest  to  insure,  but  owing  to  special 
circumstances  there  may  be  room  for  legal  question  as  to  the  extent  of  his 
insurable  interest.  It  is  desired  to  avoid  questions,  and  the  underwriter 
therefore  bargains  that  he  shall  not  raise  them.  But  the  result  is  fre- 
quently anomalous.  Underwriters  in  most  of  these  cases  insure  only  against 
total  loss,  and  treat  the  policy  as  one  which  involves  payment  of  the  amount 
if  the  ship  be  lost,  even  although  the  assured  may  truly  not  be  the  ship- 
owner or  interested  in  her,  and  may  have  sustained  no  loss  (Ilcnrichson,  2 
East,  ;j49).  This  is  of  course  pure;  wagering.  If,  however,  the  interest  is 
clearly  described  as  something  which  has  no  necessary  dependence  for  loss 
on  the  loss  of  the  siiip,  it  is  submitted  the  underwriter  has  a  perfect  right, 
consistently  with  respecting  his  iiosiuon  as  an  underwriter  of  an  honour 
jiolicy,  to  raise  the  (juestiou  whether  or  not  the  subject  insured  has  been 
hjst  by  perils  insured.  But  it  is  in  these  cases  he  [»rovides  a  tribunal  to 
decide  the  matter. 

Insarahle  IiUerest. — The  insurable  interest  re(|uired  by  law  nuist  Ix;  some- 
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tiling  more  than  a  mere  possibility  of  gain,  not  founded  on  any  right  or 
liability  (legal  or  ei^uitable)  in,  or  in  respect  of,  the  subject-matter  insured. 
Insurable  interest,  in  the  absence  of  proof  to  the  contrary,  is  presumed 
(Cousins,  3  Taunt.  513).  The  tendency  of  modern  law  is  to  recognise  an 
insurable  interest  in  all  cases  where  there  is  legal  foundation  for  doing 
so.  The  assured  cannot  acquire  an  interest  by  any  act  of  his  after  the 
date  of  loss. 

The  question  of  insurable  interest  in  goods  may,  and  frequently  does, 
depend  on  how  far  under  the  contract  of  sale  the  property  has  passed  before 
the  date  of  loss  (see,  e.g.,  Anderson,  1  App.  Ca.  713 :  Col.  Insur.  Co.  of  New 
Zealand,  12  App.  Ca.  128  ;  Imjlis,  10  App.  Ca.  263).  In  the  case  of  shipbuild- 
ing risks,  the  builder's  insurance  generally  ends  with  delivery,  and  the  question 
then  (sometimes  nominally  tried  between  builders  and  purchasers)  is, 
Has  the  builder  made  over  by  delivery  the  ship  to  the  purchaser  ?  {e.g.  Brcuxr, 
20  Pt.  230). 

The  insurable  interest  maybe  one  defeasible,  contingent,  or  inchoate.  It 
may  be  partial  only  {Inglis,  ut  supra  ;  Wilson,  ut  siqjra). 

An  insurer  has  an  interest  to  reinsure.  Even  though  a  reinsurer  becomes 
insolvent  and  unable  to  pay  the  claim  on  him,  he  can  recover  from  the  re- 
insurer the  full  amount  {re  Eddystone  Insurance  Co.,  [1892]  2  Ch.  423),  and 
the  usual  clause  in  the  reinsurance  policy,  "  to  pay  as  may  be  paid,"  does 
not  affect  this  matter.  That  clause  has  in  any  view,  it  has  been  held,  a  very 
limited  application  {Chippendale,  etc.,  1  Com.  Cas.  197).  A  reinsurance  of 
policies,  and  subject  to  the  same  terms  as  original  policies,  has  been  held  not 
necessarily  to  imply  that  the  policies  on  which  the  reinsurer  has  to  pay  are  in 
existence  at  the  date  of  the  reinsurance (Zoi^cr  Rhine  etc.  Assoc.,  3  Com.  Cas.  70). 

A  carrier  or  other  custodier  has  an  interest  to  insure  to  the  extent 
of  his  responsibility  ;  so  a  lender  on  bottomry  or  respondentia,  or  a  mort- 
gagee, to  the  extent  of  tlie  loan.  In  the  latter  case  the  mortgagor  has  an 
insurable  interest  for  the  full  value  of  the  subject ;  while  the  mortgagee,  if  he 
insures  for  the  benefit  of  the  mortgagor  as  well  as  himself,  may  then  insure 
to  the  full  insurable  value.  A  consignee  has  insurable  interest  to  insure 
the  subject  to  the  full  extent  in  the  ordinary  case  (see  Ehsworth,  L.  E. 
8  C.  P.  596).  The  Court  were  equally  divided  in  opinion  in  that  case  ;  but 
it  is  submitted  the  view  stated  is  sound  (see  per  Bowen,  L.  J.,  Castellain, 
11  Q.  B.  D  398). 

Insurances  on  freight  present  delicate  questions  on  this  branch  of  the 
law.  In  the  case  of  a  general  ship,  the  rule  was  supposed  to  be  that  the  ship 
must  be  ready  to  load,  and  the  goods  at  least  alongside  ready  for  shipment, 
before  there  was  interest.  But  this  does  not  express  the  limits  of  insurable 
interest  on  freight.  If  there  is  an  agreement  to  load  on  the  part  of  the 
cargo-owner,  and  the  ship  is  at  the  port  of  loading  ready  to  load,  this  is 
sufficient  to  entitle  the  freight  insurer  to  recover.  If  the  insurance  is  on 
chartered  freight,  and  the  ship,  having  sailed  in  ballast  in  terms  of  the  charter 
for  the  port  of  loading,  is  lost  on  the  way,  there  is  a  good  insurable  interest 
{Barher,  L.  E.  5  Q.  B.  59 ;  Foley  L.  E.  5  C.  P.  155).  So  it  is  thought,  even 
where  the  ship  has  sailed  with  cargo  for  the  loading  port  in  terms  of  or  as 
contemplated  by  the  charter.  Of  course  nuich  depends  on  the  terms  of  tlie 
agreement  as  to  risk.  In  a  recent  case  where  a  shipowner  had  a  freight 
engagement  from  Valparaiso  to  the  United  Kingdom,  and  the  ship  sailed 
from  London  to  Valparaiso,  Ld.  Esher,  M.  E.,  said  that  there  was  no  doubt 
the  shipowner  had  insurable  interest  to  insure  the  home  freight  as  at  risk 
on  the  outward  voyage  (The  Copernicus,  [1896]  P.  237).  In  such  a  case, 
however,  the  terms  of  the  policy  should  clearly  cover  the  outward  risk. 
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A  person  advancing  freight  under  circumstances  or  on  conditions  which 
imply  that  it  is  not  to  be  recoverable  in  the  event  of  loss,  has  an  insural)le 
interest  in  the  advance  (see  Smith,  [1S91]  1  Q.  B.  742). 

The  master  has  an  insurable  interest  in  his  wages  as  well  as  his  effects. 
Seamen  cannot,  it  is  said,  insure  their  wages,  but  this  is  not  clear,  and 
it  is  proposed  to  declare  by  statute  that  they  may  so  insure. 

Insurable  Fo/^f-.— The  principles  by  which  the  insurable  value  of  subjects 
is  to  be  ascertained  have  already  been  stated,  and  in  this  connection  there 
has  also  been  stated  the  meaning  given  to  such  words  as  "ship"  or 
"steamship,"  so  far  as  that  meaning  is  technical  (see  Adjustment). 
Eecently  the  question  was  considered,  What  are  the  respective  meanings 
of  the  terms  "  hull  and  machinery  "  of  a  ship,  and  "  disbursements,"  in 
marine  policies  ?  The  case  is  of  interest  as  throwing  light  on  how  far 
bunker,  coals,  etc.,  are  included  in  the  general  word  "  ship,"  and  as  indicating 
a  possible  distinction  in  the  meaning  of  tlie  words  in  the  matter  of  stores 
in  the  respective  cases  of  voyage  and  time  policies  (Boddid-,  [1895] 
2  Q.  B.  380). 

Concealment  and  Misrepresentation. — As  the  contract  of  marine  insurance 
is  one  uherrimm  fidei,  if  either  party  fail  to  observe  good  faith  to  the  other 
the  latter  can  avoid  the  policy.  It  will  be  noticed  that  the  obligation  is 
reciprocal,  but  in  general  the  question  arises  at  the  instance  of  the  under- 
writer on  an  allegation  that  the  assured  has  either  failed  to  disclose,  or  has 
misrepresented,  some  material  circumstance  bearing  on  the  contract.  If 
proved,  either  ground  will  avail.  The  burden  of  proof  is  on  the  insurer  {e.g. 
Davies,  [1891]  A.  C.  485).  The  circumstance  will  be  material  if  calculated 
to  influence  the  judgment  of  a  prudent  insurer  in  fixing  the  premimn,  or 
determining  whether  he  will  take  the  risk;  and  in  each  case  it  is  a 
question  of  fact  whether  or  not  the  concealment  or  misrepresentation 
is  material.  The  concealment  may  be  of  communications  or  information 
received  by  the  assured  which  he  has  not  verified,  but  which  nevertheless 
would  naturally  influence  the  mind  of  the  insurer.  One  or  two  illustra- 
tions may  be  given.  The  State  of  Florida  was  overdue,  and  was  being 
further  insured.  It  was  held  material  concealment  not  to  disclose  that  a 
ship,  which  had  reached  home,  thought  she  had  made  out  the  letters  "  Sta  " 
signalled  to  her  by  another  ship  {BlacUurn,  21  Q.  B.  D.  144).  A  gross  case 
of  over-valuation  of  the  subject  insured  was  held  to  make  the  policy  void- 
able, on  the  ground  that  the  fact  should  have  been  disclosed  {lonides,  L.  It. 
9  Q.  B.  531 ;  see  also  Rivaz,  L.  11.  G  Q.  B.  D.  222).  In  another  case,  where 
the  insurance  covered  risks  when  the  goods  were  in  lighters,  it  was  held 
material  concealment  not  to  disclose  that  by  the  assured's  arrangement  with 
the  lighterman  there  was  no  recourse  on  him  for  loss  due  to  his  negligence 
{Tate,  L.  B.  15  Q.  B.  U.  368).  See  also  Bates,  L.  B.  2  Q.  B.  595 ;  Harroiccr, 
L.  B.  5  Q.  B.  584;  Hutchinson  &  Co.,  3  R.  082  ;  Harvey  &  Co.,  10  B.  680  ; 
Ga.ndy,  L.  B.  6  Q.  B.  746  ;  and  British  and  Foreign  Mar.  Insurance  Co.,  [1897] 
2  Com.  Cas.  244).  Each  case  depends  on  its  own  circumstances  and  the 
usages  of  the  trade. 

The  as.sured  is  not  Ijound  to  disclose  any  circunistance  which  diminishes 
the  risk,  or  as  to  which  information  is  waived  by  the  insurer.  Where  a 
charterer  insured  profit  on  freight,  and  disclosed  tlio  fact  thai  he  had  a 
charter,  it  was  held  he  was  not  bound  to  disclose  the  material  Tact  that 
the  freight  was  a  lum])  sum  and  not  a  tonnage  rate,  ])ecause  it  was  lor 
the  insurer  to  make  further  inquiry,  as  the  provision  for  a  lump  freiglit  is 
usual  in  sucli  charters,  though  of  course  so  is  provision  for  a  rate  freiglit 
{Asfar,  [1896]  1    Q.  B.  123).     Tlie  assured  must  disclose  unusual  clauses 
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ill  a  charter.  If  the  insurer  stipidates  for  an  express  warranty  on  any 
particuhir  point,  the  nssnred  need  not  dischjse  any  circumstance  affecting 
that  point,  so  far  as  covered  by  the  bargain.  So  with  an  implied  warranty, 
c.(j.  in  an  ordinary  voyage  policy,  the  assured  need  make  no  disclosure 
with  reference  to  the  seaworthiness  of  the  ship,  for  he  warrants  lier  ^ea.- 
viovi\\\i\Q&^  {Baker  and  Adams,  l^T>.(j^\).  The  rule  would  be  different  in 
a  time  policy. 

As  the  insurer  is  presumed  to  know  matters  of  common  notoriety  or 
knowledge,  and  matters  which  in  the  ordinary  course  of  his  business  he 
ought  to  know,  the  assured  need  make  no  communication  regarding  these 
(see  Thomson,  2  Pat.  App.  592;  Laing,  11  T.  L.  R.  359;  and  British  and 
Foreign  Mar.  Insur.  Co.,  ut  supra).  The  case  of  Asfeir  to  some  extent 
illustrates  the  rule;  also  that  of  Gandy,  and  indeed  many  of  the  cases  on 
the  subject  of  concealment.  These  exceptions  apply  in  the  absence  of 
inquiry.  If  inquiry  is  made,  then  the  answers,  so  far  as  material,  must  be 
true  and  must  be  frank. 

No  particular  form  of  words  is  needed  to  constitute  a  representation. 
Whatever  the  assured  says  or  does  which  reasonably  leads  the  insurer  to 
a  particular  conclusion  will  amount  to  a  representation.  If  there  be  doubt 
whether  or  not  there  was  actual  misrepresentation,  in  marine  insurance,  the 
case  will  generally  be  met  by  holding  it  to  be  either  a  positive  misrepre- 
sentation or  a  case  of  undue  concealment.  As  long  as  a  representation  is 
substantially  correct,  this  is  enough.  A  representation  may  be  either  as  to 
matter  of  fact,  or  as  to  matter  of  expectation  or  belief  In  the  latter 
case,  if  made  in  good  faith,  it  is  not  a  misrepresentation  {Anderson,  L.  R.  7 
C.  P.  65 ;  Harvey  &  Co.,  ut  sup.).  Though  asked,  the  assured  is  not  bound 
to  state  his  personal  opinion  on  matters  affecting  the  risk.  Of  course, 
if  he  does  do  so,  the  opinion  must  be  fairly  stated.  But  so  long  as  the 
assured  puts  the  insurer  in  possession  of  all  the  materials  he  has  on  which 
to  form  a  judgment,  he  can  leave  the  latter  to  come  to  his  own  conclusion. 

The  rules  applicable  to  the  assured  also  apply  to  the  agents  he  employs 
to  negotiate  the  contract  {Blaclcbnrn,  21  Q.  P.  D.  144).  But  it  has  been 
held  that  when  brokers  employed  to  insure  were  in  possession  of  material 
information  which  they  did  not  disclose  to  the  assured,  an  insurance 
subsequently  effected  through  other  agents  was  not  affected  by  the  con- 
cealment of  the  first  agent  {Blachhnrn,  12  A.  C.  531).  On  the  other 
hand,  where  mercantile  agents  of  the  insured  kept  back  from  him  the 
knowledge  of  material  facts  which  in  ordinary  course  they  should  have 
communicated,  to  give  him  time  to  insure,  this  was  held  concealment  for 
which  the  insured  was  so  far  responsible  as  to  entitle  the  insurers  to  void 
the  policy  {Proudfoot,  L.  R.  2  Q.  B.  511).  But  there  must  have  been  time  for 
the  knowledge  to  reach  the  party  dealing  with  the  insurers  by  the  ordinary 
channels.  The  telegraph  must  be  used  if  this  is  the  reasonable  way  to 
make  the  communication.  If  the  assured  or  his  agents  keep  back,  from 
sub-agents  employed  to  insure,  material  facts  they  know,  the  plea  of  undue 
concealment  will  be  sustained  {Blachhurn,  nt  snp.). 

The  matter  of  warranties  will  be  referred  to  later ;  but  meantime  it 
may  be  noted  that  while,  to  void  a  policy,  a  misrepresentation  must  be 
material,  in  the  case  of  breach  of  an  express  warranty  it  is  of  no  moment 
whether  or  not  the  breach  is  material — if  the  warranty  is  broken  the  insurer 
may  void  the  policy. 

In  questions  arising  out  of  the  contract  of  marine  insurance  it  is  not 
necessary  that  either  the  concealment  or  misrepresentation  should  be 
fraudulent,  though  in  general  fraud  must  be  i)roved,  to  ground  a  claim  in 
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respect  of  concc.iliiient  or  misieiireseiitation  (sec,  c.//.,  Morrison,  L.  \l  S  Ex. 
197).  In  all  cases  of  coiicealment  and  of  misrepresentation  the  policy  is 
voidable  only,  and  therefore  the  iiisnrcr  may  waive  his  right  to  set  it  aside 
(Morrison,  ut  supra).  The  ordinary  rules  of  law  in  such  cases  apply,  and 
therefore  are  not  here  further  considered. 

In  general,  proof  of  concealment  or  misrepresentation  as  to  a  material 
fact  wiTl  end  the  matter;  but  if  it  can  be  atHrmatively  shown  that  the 
insurer  himself  Mas  not  influenced  by  the  misrepresentation,  then  he  can- 
not set  aside  the  policy.  If,  e.g.,  the"  insurer  knows  and  has  in  view  the 
material  fact  concealed ;  but  it  is  not  enough  that  he  may  have  heard  it, 
if  in  point  of  fact  it  is  not  present  to  his  mind  {Bates,  ut  supra).  _  It  is  on 
this  principle  that  a  representation,  if  made  on  a  particular  point  \yith 
regard  to  which  an  express  warranty  is  asked,  is  held  superseded.  The 
insurer  has  not  relied  on  the  representation,  but  has  made  tlie  point  matter 
of  bargain,  and  must  stand  or  fall  by  his  bargain. 

Once  the  proposal  of  the  assured  has  been  accepted  by  the  insurer,  the 
bargain  is  concluded,  to  the  effect  of  entitling  the  assured  to  conceal  facts, 
however  material,  which  may  come  to  his  knowledge  between  the  acceptance 
and  the  issue  of  the  policy.  For  the  purpose  of  showing  when  the  proposal 
was  accepted,  it  is  competent  to  refer  in  evidence  to  tlie  slip  or  other 
memorandum,  although  it  be  unstamped  (Cory,  L.  R.  9  Q.  B.  577 ;  Lishman, 
L.  E.  10  C.  P.  179).  The  slip  is  a  short  memorandum  of  the  terms  of  the 
contract,  initialed  by  or  on  behalf  of  the  insurers.  No  action  will  lie  on  it 
to  compel  issue  of  a  policy  (Fisher,  L.  E.  9  Q.  B.  418). 

Policy.— V>Y  Statute  the  contract  itself  can  only  be  evidenced  l)y  a 
policy  (the  Stamp  Act,  1891,  ss.  91-97).  Policies  are  not  infrequently 
voluntarily  issued  after  loss.     The  policy  must  specify— 

(1)  The  name  of  the  assured,  or  of  some  person  who  effects  the 
insurance  on  his  behalf. 

(2)  The  undertaking  to  insure. 

(3)  The  subject-matter  insured. 

(4)  The  voyage,  or  period  of  time,  covered  by  the  insurance. 

(5)  The  sum  or  sums  insured. 

(6)  The  name  or  names  of  the  insurers. 

But  it  usually  does  also  set  forth  various  other  matters.  The  following 
is  the  form  of  Lloyd's  Policy  annexed  to  the  Marine  Insurance  Bill  of  1897. 

Form  of  Policy. 

]3k  it  known  that  as  well  in  IJoyd'.s  S.G. 

own  name  as  for  and   in  tlie  name  and  names  of  all  and  eyerv  otlier  I'olify, 
person  or  persons  to  whom  the  same  doth,  may,  or  shall  appertain,  in  \)i\v\j 
or  in  all  doth  make  assurance  and  cause 

and  them,  and  every  of  them,  to  be  insured  lost  or  not  lost,  at  and 
from 

Upon  any  kind  of  goods  and  merchandises,  and  also  upon  the  body,  tackle, 
a])pan'l,  oidiiance,  munition,  artillery,  boat,  and  other  furniture,  of  and  in 
tlie  good  ship  or  vess(d  called  the 

whereof  is  master  uikUu-  (Jod,  for  this  present  voyage, 

or  whosoever  else  shall  go  for  master  in  tin;  said  ship,  orliv  whatsoever 
other  name  or  names  the  said  shiji,  or  tlie  master  thereof,  is  or  shall  he 
named    or   called  ;    I.egiuning   the   adventure    u]ion    the   said    goods   and 
merchandises  from  ttie  loading  thereof  aboard  the  said  shi]), 
ujion  the  said  ship,  etc. 

and  so  shall  continue  and  endure,  during  ln'r  aliode  tlu-re,  u])on  the  said 
ship,  etc.  And  further,  until  the  said  ship,  with  all  her  ordnance,  tackle, 
apparel,  etc.,  and  goods  and  merchandises  whatsoever  shall  lie  arrived 
at 
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upon  tlie  said  sliip,  etc.,  until  slie  liatli  moored  at  anchor  twenty-four 
hours  in  good  safety  ;  and  upon  tlie  goods  and  merchandises,  until  tlie 
same  be  there  discharged  and  safely  landed.  And  it  shall  be  lawful  for 
the  said  shij^,  etc.,  in  this  voyage,  to  proceed  and  sail  to  and  touch  and 
stay  at  any  ports  or  jjlaces  whatsoever 

without  prejudice  to  this  insurance.  The  said  .ship,  etc.,  goods  and 
merchandises,  etc.,  for  so  much  as  concerns  the  assured  by  agreement 
between  the  assured  and  assurers  in  this  policy,  are  and  shall  be 
valued  at 

Touching  the  adventures  and  perils  which  we  the  assurers  are  contented 
to  bear  and  do  take  upon  us  in  this  voyage  :  they  are  of  the  seas,  men  of 
war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
countermart,  surjirisals,  takings  at  sea,  arrests,  restraints,  and  detainments 
of  all  kings,  princes,  and  people,  of  what  nation,  condition,  or  quality 
soever,  barratry  of  the  master  and  mariners,  and  of  all  other  perils,  losses, 
and  misfortunes,  that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods,  and  merchandises,  and  ship,  etc.,  or  any  part 
thereof.  And  in  case  of  any  loss  or  misfortune  it  shall  he  lawful  to  the 
assured,  their  factors,  servants  and  assigns,  to  sne,  labour,  and  travel  for, 
in  and  about  the  defence,  safeguards,  and  recovery  of  the  said  goods 
and  merchandises,  and  ship,  etc.,  or  any  part  thereof,  without  prejudice 
to  this  insurance ;  to  the  charges  whereof  we,  the  assurer.s,  will  con- 
tribute each  one  according  to  the  rate  and  quantity  of  his  sum  herein 
assured.  And  it  is  especially  declared  and  agreed  that  no  acts  of 
the  insurer  or  insured  in  recovering,  saAung,  or  preserving  the  property 
insured  shall  be  considered  as  a  waiver,  or  acceptance  of  abandon- 
ment. And  it  is  agreed  by  us,  the  insurers,  that  this  writing  or  policy  of 
assurance  shall  be  of  as  much  force  and  effect  as  the  surest  writing  or  policy 
of  assurance  heretofore  made  in  Lonibard  Street,  or  in  the  Royal  Exchange, 
or  elsewhere  in  London.  And  so  we,  the  assurers,  are  contented,  and  do 
hereby  j)romise  and  bind  ourselves,  each  one  for  his  own  part,  our  heirs, 
executors,  and  goods  to  the  assured,  their  executors,  administrators,  and 
assigns,  for  the  true  performance  of  the  jiremises,  confessing  ourselves  paid 
the  consideration  due  unto  us  for  this  assurance  by  the  assured,  at  and 
after  the  rate  of 

In  witness  whereof  we,  the  assurers,  have  subscribed  our  names  and 
sums  assured  in  London. 

N.B. — Corn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  free  from 
average,  uidess  general,  or  the  ship  he  stranded — sugar,  tobacco,  hemp, 
flax,  hides,  and  skins  are  warranted  free  from  average,  under  [five]  pounds 
per  cent.,  and  all  other  goods,  also  the  ship  and  freight,  are  warranted 
free  from  average,  under  [three]  pounds  per  cent,  unless  general,  or  the 
ship  be  stranded. 

Policies  cannot  be  materially  altered  without  consent  of  the  insurers ; 
and  even  with  such  consent  they  can  only  be  altered  to  a  limited  extent, 
owing  to  the  provisions  of  the  Stamp  Acts  (The  Stamp  Act,  1891,  s.  96). 

Witli  reference  to  the  requisites  of  a  policy — 

(1)  The  name  inserted  in  the  policy  is  very  commonly  that  of  the 
insurance  Ijroker  who  negotiates  the  contract,  and  as  the  policy  indicates, 
those  insured  are  the  persons  to  whom  the  assurance  pertains  at  the  date 
of  the  loss.  Tliis  does  not  mean  that  the  policy  is  transferred  simply  by 
sale  of  the  subject  insured.  On  the  contrary,  if  the  assured  ceases  to  have 
interest  in  the  subject  before  loss,  and  does  not,  as  part  of  the  bargain  of 
sale,  expressly  assign  his  right  under  the  policy,  the  policy  lapses  (N'orth 
of  England  Pare  \)il  Cake  Co.,  L.  I{.  10  Q.  B.  249,  and  Mi/nor,  18  Ch. 
D.  at  p.  12). 

As  has  been  seen,  it  is  sufficient  if  the  true  assured  has  interest  before 
the  time  of  loss.  If  a  policy  has  been  bond  fide  made  by  or  on  behalf  of 
the  true  assured,  without,  however,  his  authority,  the  latter  may  ratify  the 
assurance  even  after  loss  (  Williams,  L.  l\.  1  C.  V.  D.  757).  Policies  t^hould 
be  assigned,  to  transfer  the  interest  in  them.     Ihit  tlie  universal  custom  is 
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to  pass  them  by  l)lank  eiulorsement.  It  is  doubtful  if  at  present  such 
endorsement  is  a  legal  mode  of  transfer,  at  all  events  in  Scotland.  The 
Marine  Insurance  Bill  has  a  clause  legalising  the  custom. 

(2)  and  (5)  The  undertaking  to  insure,  and  the  sums  insured,  call  for 
no  special  remark  meantime. 

(3)  The  subject-matter  insured  must  be  designated  with  reasonal)le 
certainty,  a  rule  in  substance  common  to  all  contracts.  The  nature  of  the 
assured's  interest  need  not  ordinarily  be  specified,  unless  it  be  of  such  a 
character  as  to  materially  affect  the  risk.  "When  a  lender  on  bottomry 
or  respondentia  insures,  or  an  insurer  reinsures,  the  nature  of  the  interest 
should  be  specified.  It  has,  however,  been  held  not  essential  to  specify  a 
reinsurance  (Mackenzie,  L.  E.  1  Ex.  D.  86,  an  instructive  case  on  the 
whole  subject).  Bills  of  Exchange  are  not  covered  by  the  general  term 
"goods."  Commissions  and  profits  should  be  specified.  An  insurance  on 
profits  at  least  primd  facie  means  profits  on  goods  {Hodgson,  6  East, 
olG).  An  insurance  on  freight  includes  the  profit  made  by  a  shipowner 
by  carrying  his  own  goods  {Flint,  1  B.  &  Ad.  45),  but  not  passage- 
money,  unless  the  policy  so  indicates.  If  there  is  a  usage  with  regard 
to  the  designation  of  the  risk,  this  should  be  followed.  If  the  subject- 
matter  insured  is  sufficiently  designated  in  general  terms,  and  a  question 
is  raised  what  interest  is  covered,  in  the  absence  of  other  indication  the 
interest  intended  by  the  assured  will  be  that  held  insured  {Allison,  1 
A.  C.  pp.  216,  235). 

(4)  There  are,  as  we  shall  see,  different  incidents  to  the  contract, 
according  as  it  is  a  contract  to  insure  the  subject-matter  from  one  place  to 
another,  in  which  case  the  policy  is  called  a  voyage  policy,  or  to  insure  the 
subject-matter  for  a  definite  period  of  time,  under  what  is  called  a  time 
policy.  A  time  policy  for  any  period  exceeding  twelve  months  is  invalid 
(Stamp  Act,  1891,  s.  93).  A  contract  for  both  voyage  and  time  is  frequently 
included  in  the  same  policy.  A  ship  is  insured,  say,  for  a  voyage  and 
thirty  days  after  arrival.  Insurances  on  steamships  are  generally  now  on 
time  policies.  In  the  case  of  sailing  ships,  these  are  frequently  insured  by 
voyage  policies,  and  goods  are  generally  so. 

(6)  The  policy  nmst  be  signed  by  or  on  behalf  of  the  insurer,  or,  in  the 
case  of  a  corporation,  it  may  be  sealed.  Where  there  are  two  or  more 
insurances,  each  subscription,  unless  the  contrary  be  expressed,  constitutes 
a  distinct  or  separate  contract  with  each  insurer,  and  not  a  joint-contract 
{Tijser,  [1896]  1  Q.  B.  135;  General  Insurance  Co.  of  Trieste,  [1890]  1  Com. 
Cas.  379). 

Stamji. — If  the  policy  is  not  duly  stamped,  it  can  only  be  after-stamped 
on  payment  of  a  penalty  of  £100  (Stamp  Act,  1891,  s.  95).  A  policy  on 
seveial  ships  for  different  sums  on  each  ship,  but  with  one  set  of  under- 
writers, falls  only  to  be  stamped  for  the  gross  sum  insured  {Great  Britain 
S.  S.  Assoc.,  19  R.  109). 

Premium. — The  policy  usually  sets  forth  the  premium  or  consideration 
given  by  the  assured  to  the  insurer  in  respect  of  the  risks  undertaken  by 
tiie  latter.  When  the  prcndum  is  to  be  arranged,  and  no  arrangement  is 
come  to,  or  when  the  insurance  is  effected  on  the  terms  that  an  additional 
I^remium  is  to  be  arranged  in  a  given  event,  and  that  event  hai)pcns,  but 
no  arrangement  is  mad(;,  the  premium  to  be  ])ai(l  is  a  ])remium  which  is 
reasonable.  In  the  ordinary  case  payment  of  the  i)reniium  by  the  assured 
or  his  agent  and  the  duty  of  the  insurer  to  issue  the  ])olicy  are  con- 
current conditions,  and  the  insurer  is  not  bound  to  issue  the  policy  until 
payment  or  tender  of  the  premium. 
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According  to  custom  long  judicially  recognised,  when  a  policy  is 
effected  on  behalf  of  the  assured  by  a  broker,  the  broker  is  directly  respon- 
sible to  the  insurer  for  the  premium,  and  the  assured  is  responsible  to  the 
broker.  The  custom  applies  to  insurance  companies,  though  the  policy 
issued  by  these  companies  differs  from  Lloyd's  in  form  (l/niverso  Insurance 
Co.  of  Milan,  [1897]  2  Q.  B.  93,  where  law  reviewed).  The  usual  acknow- 
ledgment in  the  policy  of  receipt  of  the  ])ieniium  is,  in  the  absence  of 
fraud,  conclusive  as  between  the  insurer  and  assured,  but  not  as  between 
the  insurer  and  the  broker.  The  custom  has  not  judicially  been  held 
applicable  to  Scotland,  and  it  may  be  doubted  if  the  custom  is  the  same. 
By  the  Insurance  Bill  it  is  proposed  to  make  the  law  identical. 

A  valued  policij  is  a  policy  which  specifies  the  agreed  value  of  the 
subject-matter  insured.  In  the  absence  of  fraud  the  value  agreed  on  is 
conclusive  for  the  pnrposes  of  the  policy  as  between  the  insurer  and 
assured  whether  the  loss  be  total  or  paitial  (see  Herring,  1  Com.  Cas.  177). 
But  unless  otherwise  agreed,  the  valuation  does  not  affect  the  question 
whether  or  not  there  has  been  a  constructive  total  loss  (Stcivart,  G  D.  359). 
Not  uncommonly  a  clause  is  now  inserted  in  policies  by  which  the  value  in 
the  policy  is  deemed  to  be  the  value  of  the  ship  insured, even  on  this  question. 

If  the  valuation  is  of  a  whole  cargo,  or  of  the  freight  on  a  whole  cargo, 
and  only  part  of  the  cargo  is  carried,  or,  after  the  freight  insurance  is 
effected,  part  of  the  freight  is  paid  or  prepaid,  then  the  valuation  is  so  far 
opened,  as  it  is  called,  that  the  insurer  has  only  to  pay  a  fair  proportion  of 
the  valuation,  corresponding  to  the  quantity  of  goods  or  freight  lost  {The 
Main,  [1894]  P.  320).  So  also  in  similar  cases  the  elements  of  which  the 
valuation  is  made  up  may  be  looked  at  (see,  e.g.,  Williams,  ut  supra.  See, 
for  a  case  contra,  Thames  and  Mersey  Co.,  [1893]  1  Q.  B.  476).  If  in  the 
special  case  it  is  impossible  to  calculate  the  proportion,  the  policy  will  be 
treated  as  an  open  policy  up  to  the  sum  the  insurers  have  agreed  to  pay 
(Denoon,  L.  R.  7  C.  P.,  per  Justice  Willes,  p.  351).  A  valued  policy  does 
not  dispense  with  the  necessity  of  the  insured  showing  he  has  insurable 
interest  in  the  subject-matter  insured,  and  insurable  interest  may  be  dis- 
proved in  whole  or  in  part. 

An  unvalued  or  open  policy  leaves  the  insurable  value  of  the  subject- 
matter  insured  to  be  ascertained  according  to  law. 

A  floating  jwlicy  is  one  which  describes  the  insurance  in  general  terms, 
and  leaves  the  name  of  the  ship  and  other  particulars  to  be  defined  by 
subsequent  declaration,  which  is  made  by  endorsement  on  the  policy,  or 
in  other  customary  manner.  Unless  the  policy  otherwise  provides,  the 
declarations  must  be  made  in  the  order  of  despatch  or  sliipment.  They 
must  comprise  all  consignments  within  the  terms  of  the  policy,  and  the 
value  of  the  goods  or  other  subjects  assured  must  be  honestly  stated ;  but 
an  omission  or  erroneous  declaration  may  be  rectified,  even  after  loss  or 
arrival,  provided  the  omission  or  declaration  was  made  in  good  faith 
{Stephens,  L.  R.  8  C.  P.  18  ;  see  also  Imperial  3Iarine  Insur.  Co., 
L.  R.  4  C.  P.  D.  166,  and  for  a  recent  case  on  such  policies,  Scott,  1  Com. 
Cas.  370).  Where  a  declaration  of  value  is  not  made  until  after  notice  of 
loss  or  arrival,  the  policy  must  be  treated  as  an  unvalued  policy  as  regards 
the  subject-matter  of  the  declaration.    A  floating  policy  is  usually  on  goods. 

Douhlc  Insurance. — When  two  or  more  policies  are  effected  by  or  on 
behalf  of  the  assured  on  the  same  adventure  and  interest,  or  any  part 
thereof,  and  the  sums  insured  exceed  the  indemnity  allowed  by  law,  the 
assured  is  over-insured  by  double  insurance.  In  such  a  case  the  assured 
may  claim  payment  from  the  insurers  in  such  order  as  he  may  think  fit. 
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This  rule  may  be  of  practical  importance  to  the  assured  when  he  has  taken 
out  valued  policies,  and  has  valued  the  subject  insured  at  diiferent  figures 
in  the  ditlereut  policies.  The  assured  must  credit  the  insurer  he  claims 
from  witii  all  sums  already  received  by  him  from  other  insurers  (Bruce, 
1  H.  &  C.  769) ;  and  therefore  if  he  recover  from  the  insurer  on  the  larger 
valuation  tirst,  he  may,  when  he  claims  on  the  lower  valuation  policy,  be 
met  by  a  plea  that  he  has  recovered  full  payment.  If,  however,  he 
reverses  the  process,  it  is  said  he  is  not  held  to  be  double  insured  in  a 
question  with  the  insurers,  so  long  as  he  does  not  recover  more  than 
the  full  valuation.  When  the  assured  recovers  any  sum  in  excess  of  his 
legal  right  to  indemnity,  he  is  deemed  to  hold  such  sum  in  trust  for  the 
insurers,  according  to  their  right  of  contribution  infer  se. 

General  Principles. — We  have  now  to  consider  what  are  the  contractual 
obligations  undertaken  by  the  insurers  when  they  issue  the  policy,  and  tlie 
contlitions  on  wliicli  they  undertake  tliese  obligations.  But  in  tlie  lir.st 
place  it  will  be  well  to  make  one  or  two  general  remarks. 

The  policy  in  its  simple  form  is  a  venerable  document  which  generally 
remains  unaltered  in  itself,  but  is  added  to,  contradicted,  and  moditied  by 
other  written  or  printed  clauses.  Accordingly,  when  there  is  a  conflict 
between  the  original  policy  and  the  added  clauses,  the  latter  prevail  (see  on 
the  construction  of  varying  clauses,  Hydarncs  S.  S.  Co.,  [1895]  1  Q.  B.  500). 
The  general  rules  applicable  to  the  construction  of  written  contracts 
afiect  this  contract  also.  The  rule,  e.ff.,  that  in  case  of  ambiguity  the 
contract  is  to  be  read  contra  proferentem,  has  more  than  once  been  applied 
against  the  insurers  (see  on  the  general  question  of  construction,  BirrcU, 
9  A.  C.  345;  M'Coivan,  [1891]  A.  C.  401.)  The  various  terms  in 
the  policy  have  either  the  meaning  which  in  popular  language 
they  bear,  or  the  same  legal  meaning  when  used  in  connection 
with  the  law  of  marine  insurance,  as  in  any  other  legal  connection. 
It  is  well  to  note  this,  for  though  it  seems  elementary,  it  has  only 
recently  been  formally  so  decided  {Thomas  Wilson,  Sons,  &  Co.,  12  App.  Ca. 
503).  It  of  course  does  not  follow  that  the  same  result  will  follow  in  one 
contract  as  in  another.  That  depends  on  the  conditions  and  scope  of  each 
particular  contract.  Perils  of  the  sea  mean  the  same  thing  whether  used 
in  a  contract  of  affreightment  or  in  a  policy.  But  if  a  ship  goes  on  a  rock 
through  the  negligent  navigation  of  the  master,  in  the  one  case,  unless  he 
has  bargained  to  the  contrary,  the  shipowner  will  be  liable  to  the 
merchant;  in  the  other  he  will  have  a  good  claim  on  the  insurers. 

This  leads  directly  to  one  of  the  most  important  principles  wiiich  affect 
the  rights  and  obligations  of  insurers  and  assured,  viz.,  that,  so  far  as  not 
otherwise  agreed,  the  insurer  is  liable  for  any  loss  j^'i'oximately  caused  by  a 
peril  insured  against,  but  he  is  not  liable  for  any  loss  which  is  not  so 
proximateb/  caused.  It  was  said  by  Ld.  Colonsay,  and  the  remark  was  approved 
by  Ld.  Blackburn, tliat  consideration  of  this  rule  tends  to  lead  to  "philosophical 
mazes,"  Ijut  the  latter  judge  applied  the  necessary  corrective  when  he  laid 
down  that  the  facts  of  each  case  should  be  consi(k'red  on  their  merits,  witli- 
out  showing  too  much  refinement  or  subtlety  in  the  aj)plication  of  the  rule. 
That  rule  may  be  stated,  in  other  words,  as  providing  that  the  assured  shall 
have  fidl  benefit  of  the  contract  of  indemnity  undertaken  by  the  insurers, 
while  at  the  same  time  the  latter  shall  not  be  made;  liable  for  losses  which 
they  have  not  agreed  to  bear  on  a  reasonable  construction  of  the  contiact. 
So  translated,  the  rule  is  one  common  to  all  mercantile  contracts.  It  follows 
that  each  new  case  has  to  be  considered  on  its  own  facts,  and  treated  as 
within  or  without  the  insurer's  obligations.     Necessarily  sometimes  the  line 
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is  a  fine  one.  Anticipating  the  consideration  of  the  precise  risks  tlie 
insurers  agree  to  bear,  the  rule  may  be  illustrated  by  some  cases  of  its 
application.  The  insurers  are  liable  for  losses  due  proximately  to 
perils  of  the  sea,  though  they  would  not  have  happened  save  for 
the  negligence  of  the  assured's  agents,  or,  as  has  very  recently  been 
held,  of  the  assured  himself  {Trindcr,  Anderson,  &  Co.,  1897,  2  Com. 
Cas.  216),  e.g.  in  cases  of  injury  to  a  ship  by  collision  due  to  negligence  of  the 
crew  navigating  her,  or  by  stranding  or  other  casualty  in  navigation  due  to 
like  negligence.  In  time  policies,  where  no  warranty  of  seaworthiness  is  im- 
plied, the  insurers  are  liable  for  losses  which  are  proximately  due  to  perils 
insured  against,  though  remotely  and  substantially  to  the  ship  not  being 
in  a  fit  state  {Dudgeon,  2  A.  C.  284 ;  Ballantyne  &  Co.,  [1896]  2  Q.  B.  455 ; 
see  for  a  further  development  of  this  last  case,  Parh  and  Others,  35  S.  L.  E. 
378).  It  may  be  doubted  if  the  Courts  have  not  in  this  matter  pressed  the 
doctrine  of  proxima  causa  too  far.  In  a  Scotch  case,  a  ship,  having 
experienced  some  bad  weather,  had  some  relatively  slight  damage  done 
to  her  thereby,  and  put  into  a  port  of  refuge.  It  was  then  found  she  was 
not  worth  repairing,  owing  mainly  to  the  rottenness  of  her  timbers,  and  it  was 
held  the  assured  were  entitled  to  abandon,  and  to  claim  from  the  insurers  a 
total  loss  on  the  basis  of  a  high  valuation  {Kenneth,  10  E.  547).  But  if 
there  is  no  real  intervention  of  the  perils  of  tlie  seas  at  all,  but  the  ship 
simply  lets  in  water,  e.g.  because  she  is  not  in  a  state  to  keep  it  out,  the 
insurer  will  not  be  liable  {Fawcus,  6  El.  &  Bl.  192;  Ballantyne  &  Co.,  ut  supra). 
The  insurers  are  not  liable  under  the  ordinary  policy  for  any  loss  caused  by 
ordinary  wear  and  tear,  ordinary  leakage  and  breakage,  inherent  vice,  or 
nature  of  the  subject  insured,  or  any  other  ordinary  and  normal  operation  of 
natural  causes  {e.g.  Lovell,  21  June  1809,  F.  C.  341).  The  distinction  in 
practice  between  perils  of  the  sea  and  wear  and  tear  or  inherent  vice  is  one 
sometimes  difficult  to  draw.  In  the  case,  e.g.,  of  damage  to  sails,  the  term 
wear  and  tear  has  undoubtedly  been  stretched  beyond  its  natural  meaning 
(see  M' Arthur,  pp.  112,  113,  also  223  et  seq.).  Spontaneous  combustion  of 
coal  is  not  covered.  A  question  has  been  raised  whether  there  is  a 
loss  of  freight  on  coals  by  perils  insured  where  the  freight  is  lost  by 
reason  of  fire  of  the  coals  due  to  spontaneous  combustion.  It  is  sub- 
mitted there  is  (see  The  Knight  of  St.  Michael,  [1898]  P.  30). 
The  insurers  are  not  liable  for  losses  proximately  caused  by  delay, 
though  the  delay  is  due  to  perils  insured  against.  If  perishable  goods 
decay  because  the  voyage  has  been  unduly  protracted  by  adverse  winds, 
there  is  no  recovery  unless  the  policy  contains,  as  it  sometimes  does, 
special  clauses.  Where  a  charter  contained  a  cancelling  clause,  and  the 
ship  having  arrived  after  the  cancelling  date  owing  to  perils  insured  against, 
the  charterer  exercised  his  option  and  cancelled,  there  was  held  to  be  no 
claim  on  the  insurer  {Mercantile  S.  S.  Co.,  L.  E.  7  Q.  B.  D.  73).  In  a  time 
charter  provision  was  made  for  the  charterers  giving  to  themselves  an  abate- 
ment to  such  extent  as  they  saw  fit  in  the  event  of  the  ship  becoming 
inefficient.  The  ship  having  become  inefficient  by  perils  insured  against, 
the  charterers  made  a  deduction  from  the  hire,  but  this  loss  was  held 
not  to  fall  on  the  insurers  {Inman  S.  S.  Co.,  7  A.  C.  670).  On  the 
other  hand,  where  a  charter  contained  the  usual  clause,  that  if  the  ship 
became  inefficient  for  a  certain  time  the  hire  should  cease,  it  w^as  held 
the  insurers  were  liable  for  loss  of  hire  due  to  the  ship  being  damaged 
by  perils  insured  against  {The  Alps,  [1893]  P.  109 ;  The  Bedouin, 
[1894]  P.  1).  The  line  seems  fine  ;  but  the  distinction  drawn  is  that 
in  the  former  class  of  case  there  is  no  loss  unless  the  charterers  so  resolve, 
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aud  the  loss  is  therefore  proximately  due  to  their  action  ;  in  the  latter, 
once  the  perils  have  made  the  ship  inefficient,  tlie  loss  necessarily 
follows,  ant!  is  therefore  proximately  due  to  perils  insured  against.  (See  also 
in  re  Jamicson,  etc.,  [1895]  2  Q.  B.  90,  and  the  very  recent  case  of  Bcnsaude, 
[1897]  A.  C.  609).  The  assured  do  not  recover  for  extra  expeuse  or  loss 
due  to  detention  because  of  perils  insured,  e.g.  detention  of  ship  during 
repairs.  Nor  under  an  ordinary  policy  on  ship  can  they  recover  the 
expense  of  clearing  the  ship  of  cargo  so  damaged  through  a  collision 
as  to  have  lost  its  identity  {Field  S.  S.  Co.  Ld.  14  T.  L.  R.  310). 
Insurers  are  not  liable  on  an  ordinary  policy  on  goods  for  damage  done 
to  the  reputation  of  a  cargo  as  a  whole,  because  of  actual  damage  done  to 
part  by  perils  insured  against  {Cator,  L.  R.  8  C.  P.  552),  nor  for  damage 
done  by  the  handling  of  goods  which  had  to  be  dealt  with  in  consequence 
of  damage  to  the  ship  {Fink,  25  Q.  B.  D.  396),  nor  for  the  cost  of  examining 
goods,  which  turned  out  not  to  be  damaged,  on  the  reasonable  suspicion 
that  they  were  or  might  be  damaged  {Lysaght  Ld.,  [1895]  1  Q.  B.  49). 
The  insurers  were  held  liable  in  another  case  on  the  principle  under 
consideration,  which  seems  to  stretch  it  far.  The  assured  agreed  that 
the  insurers  should  be  free  from  all  consequences  of  hostilities.  A  well- 
known  light  was  put  out  by  belligerents,  and  the  ship  insured  was 
stranded  in  its  neighbourhood.  Notwithstanding  the  warranty,  the  insurers 
were  held  liable  on  the  ground  that  the  proximate  cause  of  the  casualty 
was  a  peril  insured  against,  and  that  the  part  played  in  the  disaster  by  the 
destruction  of  the  lio-ht  was  too  remote  and  uncertain  to  be  taken  into 
account  {lonides,  14  C.  B.  N.  S.  259).  See  also  on  the  general  doctrine, 
Feischcr,  [1894]  2  Q.  B.  548.  If  the  loss  is  due  to  the  misconduct  of  the 
assured,  he  can,  of  course,  make  no  claim.  If,  e.g.,  on  a  time  policy  the 
assured  is  privy  to  the  ship  insured  being  sent  to  sea  in  an  unseaworthy 
state,  he  cannot  recover  for  a  loss  truly,  though  it  may  be  remotely  brought 
about  by  unseaworthiness  {Thoiiqison,  27  L.  J.  Q.  B.  441;  Ballaiityne  & 
Co.,  ut  supra).  The  contract  is  not  intended  to  allow  the  assured  to  make 
insurers  liable  for  his  own  wrong. 

Warranties. — The  insurance  is  effected  and  the  policy  issued  on  certain 
conditions  which  are  implied  by  law ;  and  frequently  on  others  which  the 
insurers  bargain  for.  In  the  former  case,  there  is  an  implied,  in  the  latter, 
an  express  warranty.  In  either,  the  insurer's  liability  is  conditional  on  a 
full  and  exact  compliance  with  the  warranty  whether  it  he  materied  to  the 
risk  or  not.  If  it  be  not  so  complied  with,  the  policy  may  be  voided  by  the 
insurers,  as  from  the  date  of  the  breach  of  the  warranty,  but  without 
prejudice  to  any  liability  incurred  by  them  before  such  date.  It  is  no 
defence  to  a  claim  to  void  a  policy  on  the  ground  of  breach  of  wai'ranty 
that  the  breach  has  been  remedied  and  the  warranty  complied  with  before 
loss  has  resulted  from  the  breach  {Quehec  Co.,  3  L.  R.  P.  C.  234).  But  the 
insurers  may  agree  to  continue  the  risk  notwithstanding  breach  of  the 
warranty,  or  they  may  waive  the  breach,  e.g.  by  accepting  abandonnuMit  in 
full  knowledge,  in  which  case  they  will  be  liable  for  a  total  loss  {Frov.  Ins. 
Co.,  L.  R.  6  P.  0.  224).  Non-compliance  with  a  warranty  is  excused  when 
by  reason  of  unforeseen  events  the  warranty  ceases  to  be  a])plicable  to  the 
circumstances  of  the  contract,  or  when  compliance  with  the  warranty  is 
rendered  unlawful  Ijy  subsequent  legislation.  Sometimes  the  woi'd 
"warranted"  is  used  with  reference  to  clauses  which  do  not  truly  infer 
a  proper  warranty  by  the  assured,  but  only  a  limitation  of  the  liability  of 
the  insurers,  e.g.  warranted  free  from  average  does  not  mean  that  there  shall 
be  no  average  loss,  but  only  that  none  shall  be  claimed  from  the  insurers. 
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Seaworthiness. — The  most  important  implied  warranty  in  a  voyage 
policy  is  that,  at  the  commencement  of  the  voyage,  the  ship  shall  be 
seaworthy  for  the  purpose  or  purposes  of  the  particular  adventure  insured. 
To  be  seaworthy  a  ship  must  be  reasonably  fit  in  all  respects  to  encounter 
the  ordinary  perils  of  the  adventure.  She  must  be  so  fit  as  regards  her  hull, 
machinery,  and  equipment,  having  proper  stores,  and  in  the  case  of  a  steamer, 
a  reasonable  supply  of  bunker  coal  {Thin,  [1892]  2  Q.  B.  141 ;  Ballantyne, 
ut  supra).  She  must  have  a  sufficient  numlier  of  officers  and  a  competent 
crew.  Not  only  must  she  be  fit  in  herself,  but  she  must  be  suitable  to 
carry  the  contemplated  cargo  without  undue  risks,  and  the  cargo  must  be 
properly  stowed  and  trimmed  {Tattcrsall,  12  Q.  B.  D.  297).  It  has  been 
suggested  that  in  certain  cases  the  state  of  the  ship  and  her  equipment  may 
satisfy  the  warranty  in  a  policy  on  ship,  but  not  do  so  in  a  policy  on  goods, 
for  the  latter,  though  not  the  former,  may  be  affected  by  some  want  of 
precaution  or  defect  (see  Daniels,  L.  E.  10  C.  P.  1).  Where  specie  was 
carried  as  part  of  the  cargo  of  a  ship,  it  was  held  in  a  question  under  a  bill 
of  lading,  a  breach  of  the  implied  contract  not  to  have  proper  precautions 
against  theft  {Queensland  National  BanJc,  2  Com.  Cas.  228  ;  1  C.  A.  14  T.  L.  E. 
166).  It  may  be  noted  that  insurers  of  goods  do  not  generally  take  advantage 
of  a  breach  of  the  warranty  when  the  assured  are  innocent  and  free  from  all 
blame.  One  or  two  extreme  examples  of  unseaworthiness  may  be  given.  A 
port-hole  left  unclosed  when  the  ship  started  on  a  voyage  at  a  place  where  it 
could  not  be  reached  without  disturbing  cargo  {Steel  &  Craig,  3  A.  C.  72), 
an  uncased  pipe  exposed  from  the  want  of  casing  to  the  risk  of  damage  by 
contact  with  cargo,  and  which  once  damaged  could  let  in  sea  water  {Gilroij, 
[1893]  A.  C.  56),  were  each  held  to  make  the  ship  unseaworthy.  It  is  no 
answer  that  the  shipowner  had  used  all  reasonable  diligence  to  make  her  sea- 
worthy. However  latent  the  defect,  if  in  point  of  fact  there  is  one  which  makes 
the  ship  unseaworthy,  there  is  a  breach  of  the  warranty.  This  was  so  held 
as  regards  a  latent  defect  in  a  steamship's  machinery  (see  Glenfruin,  10  P.  D. 
103).  These  examples,  as  it  happens,  are  taken  from  cases  on  contracts  of 
affreightment,  but  they  serve  to  illustrate  the  scope  of  the  warranty. 

The  standard  is  that  current  in  the  country  to  wdiich  the  ship  belongs 
at  the  date  of  the  adventure.  It  follows  that  the  standard  may  vary  from 
time  to  time  according  to  the  state  of  knowledge  and  practice  of  the  day. 
This  is  well  illustrated  by  the  fact  that  in  a  case  recently  tried  both  in 
England  and  Scotland,  with  different  results  in  the  two  countries,  it  was 
held  in  both,  that  it  was  now  a  requisite  to  seaworthiness  in  a  modern 
type  of  sailing  ship  with  flat  bottom,  sailing  from  Hamburg  to  Barry  in 
Xovember  with  sand  ballast,  to  have  shifting  boards  fitted,  to  prevent  the 
ballast  shifting  {The  Culmore,  5  S.  L.  T.  113).  The  same  decision  would 
certainly  not  have  been  given  twenty  years  ago. 

The  ordinary  rule  of  English  law  is  that  the  warranty  applies  only,  and 
must  be  complied  with  at  the  commencement  of  the  risk  u-hen  the  shij) 
starts  on  her  voyage.  But  it  is  not  unseaworthiness  for  a  ship  to  start  with 
hatches  not  yet  battened  down,  with  accessible  portholes  open,  or  with 
some  work  still  to  do  in  trimming  ballast  or  cargo,  or  other  work  of  a  like 
kind,  provided  there  is  time  to  do  the  work  as  the  ship  goes  down  a  river, 
or  before  the  occasion  arises  when  for  the  safety  of  tlie  ship  it  should  be 
attended  to,  and  putting  it  off'  causes  no  real  extra  trouble,  and  is  reasonable. 
But  wherever  the  operation  is  one  which  it  is  usual  to  do  before  the  ship 
starts,  and  which  can  only  be  done  later  with  practical  inconvenience,  the 
neglect  to  do  it,  it  is  submitted,  infers  a  breach  of  the  warranty  {Gilroy,  ut 
su2)ra).     A  ship  started  on  her  voyage  with  muddy  water  in  her  boilers,  so 
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as  to  be  a  source  of  danger  if  left  there,  and  as  by  a  common  and  simple 
operation  the  engineer  without  ditliculty  could  have  got  rid  of  the  water 
on  the  voyage,  the  fault  was  held  to  be  negligence  during  the  voyage,  not 
unseaworthiness  at  the  start  {Cunningham,  16  E.  295;  compare  Avith 
Seville  Sulphur,  etc.,  Co.,  15  E.  616).  Where  a  ship  was  in  fact  seaworthy, 
but  some  goods  had  been  carried  on  deck  by  the  master  or  ship  from  a 
foreign  port  in  breach  of  a  foreign  statutory  regulation,  this  also  was  held  not 
unseaworthiness  ( JVilson,  L.  E.  1  Q.  B.  162).  Where  the  policy  contemplates 
a  voyage  in  different  stages,  during  which  the  subject-matter  insured 
will  be  exposed  to  different  degrees  or  kinds  of  peril,  or  the  ship  will 
require  different  kinds  of  equipment,  the  sliip  must  be  seaworthy  at  the 
commencement  of  each  stage,  and  it  is  sufficient  if  she  is  seaworthy  for  the 
purpose  of  that  stage  (Quebec  Marine  Ins.  Co.,  ut  supra,  and  cases  there  cited). 
Thus,  where  a  poKcy  insures  a  ship  at  and  from  a  port,  it  is  sufficient 
if  she  is,  when  in  port,  seaworthy  for  lying  in  port,  and  is  made  seaworthy 
for  the  voyage  prior  to  starting  on  it  {Hauyliton,  L.  E.  1  Ex.  206).  If, 
however,  the  voyage  is  truly  one  voyage,  where  it  is  usual  and  reasonable 
to  fit  the  ship  once  for  all  before  she  starts,  and  the  shij)  has  started 
without  having  made  reasonable  preparations  for  resisting  the  perils  of  the 
whole  voyage,  this,  as  already  indicated,  is  a  breach  of  the  warranty. 

The  question  has  been  raised  in  this  connection  how  far  failure  to  take 
a  pilot  in  the  course  of  a  voyage  at  points  where  there  is  a  statutory 
obligation  to  take  such  pilot,  or  it  is  usual  to  do  so,  is  unseaworthiness.  It 
is  one  which  has  not  been  clearly  settled.  Except  perhaps  in  the  case 
where  by  Statute  a  pilot  must  be  taken,  it  is  submitted  the  failure  to  take 
a  pilot,  unless  at  the  commencement  of  the  risk,  is  not  unseaworthiness  but 
negligence  (Thomson,  1823,  3  Mur.  294;  1826,  4  S.  670;  Arnould,  6th  ed., 
pp.  677  ct  scq.). 

Implied  warranties  may  in  general  be  modified  or  waived  by  bargain. 
In  particular  the  warranty  of  seaworthiness  may  be  dispensed  with  or 
modified.  It  is  not  uncommon  to  limit  the  warranty  so  as  not  to  free  the 
insurer  if  there  are  latent  defects  in  the  ship.  If  the  policy  clearly  con- 
templates an  adventure  which  implies  that  the  ship  cannot  be  in  all 
respects  fit  to  encounter  the  perils  insured,  the  warranty  will  be  held 
modified  accordingly  (Burges,  33  L.  J.  Q.  B.  17).  The  right  to  waive  or 
modify  the  warranty  is  illustrated  by  the  fact  that  in  a  time  policy, 
as  has  already  been  stated,  there  is  no  implied  warranty  of  seaworthiness 
{Dudgeon, '  vt  supra).  In  a  policy  on  goods  or  other  moveables  there  is 
no  implied  warranty  that  they  are  seaworthy,  nor  does  the  warranty  extend 
to  craft  in  which  the  goods  may  happen  to  be,  although  the  insurers  cover 
the  goods  when  in  such  craft  (Lane,  L.  E.  1  C.  P.  412).  The  burden  of 
proving  unseaworthiness  is  on  the  insurer  {Picku2'>,  3  Q.  B.  1).  594),  thougli, 
as  in  other  cases,  the  Ijurden  may  be  shifted  by  the  real  evidence  of  the  case. 

Legality,  etc. — Tliere  is  an  implied  warranty  that  the  adventure  insured 
is  a  lawful  one,  and  that  so  far  as  the  assured  can  control  the  matter  the 
adventure  sliall  l)e  carried  out  in  a  lawful  manner.  Of  course  it  is  a 
princijile  api)lical)le  to  all  contracts  that  they  must  not  be  in  breach  of  the 
law.  In  marine  insurance  contracts  interesting  questions  arise  as  to  legality 
in  connection  with  private  international  law  relating  to  war,  neutrality,  and 
aliens,  but  reference  must  be  made  to  text  writers  so  far  as  these  matters 
are  not  dealt  with  under  separate  articles.  There  is  no  imi)lied  warranty 
as  to  the  nationaiily  of  a  sliip,  or  that  her  nationality  shall  not  be  changed 
during  the  risk  (Dent,  L.  E.  4  Q.  B.  414).  But  in  a  Scotcli  case  it  was 
held  undue  concealment  not  to  disclose  that  a  British  ship  was  having  her 
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flag  changed  in  order  to  avoid  the  requirements  of  the  Merchant  Shipping 
Acts  {Hutchinson  &  Co.,  ut  sujn^a). 

Deviation — Abandonment  or  Change  of  Voyage  insured. — This  subject 
has  already  been  treated  of  (see  Deviation),  and  it  is  not  proposed  to  repeat 
at  length  what  has  been  said,  or  to  quote  of  new  the  authorities.  But  the 
general  rules  will  be  shortly  stated. 

When  the  assured  abandons  the  adventure  insured,  the  contract  is  put 
an  end  to,  as,  e.g.,  if  before  the  commencement  of  the  risk  the  destination  of 
the  ship  is  changed  from  that  contemplated  in  a  voyage  policy,  or  the  ship 
does  not  sail  from  the  port  of  departure  so  contemplated.     The  same  result 
follows  after  the  commencement  of  the  risk  {N&wUgging,  1  Sh.  App.  117). 
The  voyage  is  deemed  to  be  changed  as  soon  as  the  election  to  change  is  made, 
and  the  insurer  may  avoid  the  contract  as  from  the  date  of  election.     It 
is  therefore  immaterial  that  the  ship  may  not  in  fact  have  left  the  course 
of  voyage  contemplated  by  the  policy  when  the  loss  occurs  (Simon  Israel 
&  Co.,  e.g.,  [1893]    1    Q.    B.    303).     In  the  case  of   a  voyage   policy   the 
adventure   must   be   prosecuted   throughout  its    course    with    reasonable 
despatch ;  and  if  without  lawful  cause  it  is  not  so  prosecuted,  the  nisurer 
may  avoid  the  policy  as  from  the  time  when  the  delay  became  unreason- 
able.    A  ship  must  not  deviate  from  the  voyage  contemplated,  or  else  the 
insurer  may  avoid   the   policy  as  from,   the  time   of  deviation,   and   it   is 
immaterial  that  the  ship  may  have  regained  her  route  before  a  loss  occurs. 
In  the  case  of  deviation  it  is  now  very  common  to  provide  that  notwith- 
standing  deviation    the   ship  is  to  be  held  covered  at   a  premium  to  be 
arranged.     Sometimes  the  assured  are  taken  bound  to  give  prompt  notice. 
There   is    a   deviation    when   the   ship   does   not    proceed   on  the  course 
of   the  voyage   specifically   designated   in  the   policy,   or,   where  there  is 
no  specification,  on  the   usual   course,  or,  in   the  absence  of  usage,  when 
with  the  ijrivity  of  the  assured  the  ship  departs  from  the  course  which  a 
prudent  master  navigating  the  ship  in  a  seamanlike  manner  would  take. 
When  several  ports  of  discharge  are  specified,  the  ship  may  iDroceed  to 
all  or  any  of  them,  and  the  omission  to  proceed  to  one  or  more  is  not  a 
deviation,  but  in  the  absence  of  usage  or  sufficient  cause  to  the  contrary  she 
must  proceed  to  such  of  the  ports  as  she  elects  to  go  to  in  their  specified,  and 
failing  specification  their  geographical  order.     Deviation  or  delay  in  pro- 
secuting the  voyage  is  excused  when  caused  by  circumstances  beyond  the 
control  of  the  master  and  his  employer;  when  reasonably  necessary  to 
comply  with  any  warranty  or  for  tlie  safety  of  the  adventure,  whether  the 
danger  apprehended  be  a  peril  insured  against  or  not ;  for  the  purpose  of 
saving  human  life  or  aiding  a  ship  in  distress  when  human  life  may  be  in 
danger ;  but  not  for  the  purpose  of  saving  property.     It  is  also  excused  if 
due  to  the  wrongous  and  barratrous  conduct  of  the  master   or   crew,  if 
barratry  be  one  of  the  perils  insured  against.     A   deviation   or   delay  is 
justified   where   authorised   expressly  or   in  general  terms  by  the  policy. 
But  the  licence  in  the  ordinary  Ibrm  of  policy  does  not  authorise  a  deviation 
from  the  usual  course  of  voyage,  and,  as  has  been  pointed  out  in  the  article 
on  Deviation,  a  very  wide  authority  to  deviate  will  not  entitle  a  ship  to 
practically  go  outside  the  voyage  insured   altogether.     (See   for    a    very 
recent  illustration  of  this  rule,  ^Thc  Dunheth,  [1897]  V.  133.)     When   the 
cause    excusing    or  justifying    deviation  or  delay  ceases   to   operate,   the 
ship  must  resume  her  course  and  prosecute  her   voyage  with  reasonable 
despatch. 

Express   v:arrantics   may    be  in  any   form    of   words  from  which   the 
intention   to  warrant  can    lie  inferred,  but  must  be  part  of   the  bargain 
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contained  iu,  or  incorporated  by  reference  into  the  policy.  An  express 
warranty  does  not  exclude  an  implied  warranty,  unless  it  be  inconsistent 
therewith  (Quebec  Marine  lasvrance  Co.,  7it  siqira).  As  these  warranties 
depend  on  bargain,  they  are  of  the  most  varied  kind.  The  assured  may 
warrant  that  he  will  take  a  certain  portion  of  the  risk  by  to  that  extent 
remaining  uninsured  (General  Ins.  Co.  of  Trieste,  [1897]  1  Q.  B.  335 ;  Miiirhcad, 
[1894]  App.  Ca.  72) ;  that  the  ship  shall  sail  by  a  named  date  (Bond,  2  Cowp. 
601 ;  Bouillon,  33  L.  J.  C.  P.  37 ;  Sea  Insurance  Co.,  3  Com.  Cas.  1) ;  or  was 
"well"  or  "in  good  safety"  on  a  particular  day,  in  which  latter  case  it  is 
sufficient  if  she  be  safe  at  any  time  during  the  day  (Blackhurst,  3  T.  K. 
360) ;  or  that  the  ship  shall  not  be  in  particular  waters  either  between  given 
dates,  or,  it  may  be,  at  all  (Birrcll,  ut  supra).  Then  there  are  conditions 
which,  as  already  explained,  are  not  warranties  proper,  but  conditions  limiting 
the  insurer's  liability,  e.g.  the  assured  warrants  that  the  ship  shall  be  free 
from  capture.  (See  for  a  full  treatment  of  the  express  warranties  com- 
monly bargained  for,  M' Arthur,  pp.  301  ct  secj.)  The  words  will  in  all  cases 
be  construed  to  give  fair  effect  to  the  bargain,  and  wheie  necessary  the 
express  warranty  will  carry  with  it  implied  conditions  to  give  reasonable 
effect  to  it,  but  such  implications  will  not  be  easily  inferred. 

Where  a  ship  is  expressly  warranted  "  neutral,"  she  must  be  neutral  at 
the  commencement  of  the  risk,  and  so  far  as  the  assured  can  control  the 
matter,  must  continue  neutral  during  the  risk.  She  must  also  so  far  as  the 
assured  can  control  the  matter  be  properly  documented,  that  is,  must  carry 
the  necessary  papers  to  establish  her  neutrality,  and  the  assured  must  not 
falsify  or  suppress  his  papers,  or  use  simulated  papers.  When  goods  or  other 
moveables  are  warranted  neutral,  there  is  an  implied  condition  that  they 
shall  be  neutral  owned  throughout  the  risk  and  properly  documented,  and 
that  so  far  as  the  assured  can  control  the  matter  the  ship  shall  continue 
neutral  throughout  the  risk.  As  regards  documents,  it  is  submitted  it  is 
part  of  the  implied  warranty  of  seaworthiness  that  a  ship  shall  carry  all 
usual  documents  reasonably  necessary  to  her  safety  (sec  Trinder,  Anderson, 
&  Co.,  ut  supra). 

Commencement  of  Bisk. — In  the  case  of  time  policies,  tliis  is  settled  l)y 
the  date  from  which  the  policy  runs.  The  rules  under  voyage  policies 
require  fuller  statement.  When  the  subject-matter  is  insured  "  at  and 
from"  or  "from"  a  particular  place,  it  is  not  necessary  tliat  the  ship 
shoulil  1)0  at  that  jilace  wlien  the  contract  is  concluded,  but  there  is  an 
implied  condition  that  the  adventure  shall  be  connnenced  within  a 
reasonable  time,  and  so  that  the  risk  shall  not  be  materially  varied,  other- 
wise the  insurer  may  avoid  the  contract  (De  Wolf,  L.  E.  9  Q.  B.  451).  A 
fortiori,  the  contract  may  be  voided  by  such  delay  as  is  evidence  of  an 
abandonment  of  the  voyage  insured.  The  implied  condition  may  be 
negatived  by  showing  that  the  delay  was  caused  by  circumstances  known 
to  the  insurer  before  the  contract  was  concluded,  or  that  he  agreed  to  the 
delay.  In  an  insurance  "from"  a  particular  place  the  risk  does  not  attach 
until  the  ship  starts  on  the  voyage  insured.  The  start  must  be  bond 
fide,  but  once  the  ship  has  broken  ground  in  order  to  proceed  on  tin;  voyage 
the  risk  lias  begun.  I  ii  the  case  of  an  express  warranty  to  sail  fi-oni  a  ])ort  by 
a  given  date  the  vessel  must  be  outside  the  port  by  the  date  (Moir,  4  Camp. 
84).  Wheie  a  ship  is  insured  "at  and  from  "  a  place,  either  apoit,  or  it  may 
be  a  district,  and  the  ship  is  at  the  place  in  good  .safety  when  the  contract 
is  concluded,  tlie  risk  attaches  immediately  (Pcdmer,  8  Bing.  79).  If  she 
is  not  tlicir  at  the  time,  the  risk  attaches  as  soon  as  she  arrives,  provideil 
she  is  in  a  state  to  lii;  in  reasonable  safety  (/'ffrwic/cv,  2  Camp.  235;   Hell, 
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2  Camp.  475),  and,  unless  the  policy  otherwise  provides,  thiit  whether  or  not 
she  is  covered  by  another  policy  for  a  time  after  arrival.  Where,  however, 
a  ship  was  insured  by  a  "  port "  policy  while  "  at  L.,"  and  by  another  policy 
from  L.,  it  was  held  she  ceased  to  be  covered  by  the  former  policy  the  moment 
she  broke  ground  to  sail  on  her  outward  voyage,  though  still  within  L.  when 
a  loss  occurred  {Hunting  &  Son,  1  Com.  Cas.  120).  The  rules  with  regard  to 
the  insurance  of  chartered  freight  are  the  same  as  those  applicable  to  ship. 

When  freight  other  than  chartered  freight  is  insured  "  at  and  from  "  a 
particular  place  the  risk  attaches  ^^rc  rcda  as  the  goods  are  shipped,  but  if 
there  be  cargo  in  readiness  which  belongs  to  the  shipowner,  or  if  some  other 
person  has  agreed  with  him  to  ship  cargo,  the  risk  attaches  as  soon  as  the 
ship  is  ready  to  receive  such  cargo. 

When  goods  or  other  moveables  are  insured  "  from  the  loading;  thereof " 
the  risk  does  not  attach  until  the  goods  are  on  board,  and  the  insurer  is  not 
liable  for  them  while  in  transit  from  the  shore  to  the  ship  unless  the  policy 
so  provides. 

In  this,  as  in  other  cases,  under  the  contract  the  parties  are  at  liberty  to 
make  such  arrangements  as  they  see  fit  within  the  limits  of  legality,  and 
their  bargain  will  be  given  effect  to.  The  risk  may  be  bargained  to  begin 
only  on  a  particular  date  (Sea  Insurance  Co.,  ut  sup.) ;  and  as  has  been  in- 
cidentally seen,  the  insurers  frequently  cover  the  risk  of  preliminary  transits, 
of  storage,  of  transit  from  shore  to  ship  of  goods,  the  risk  of  chartered  freight, 
long  before  the  ship  reaches  her  port  of  loading,  etc.  In  these  cases  the 
real  question  at  issue  is  often  one  already  considered,  viz.  the  insurable 
interest  of  the  assured. 

Sometimes  to  avoid  double  insurance  where  a  ship  is  being  covered 
inwards  and  outwards,  the  risk  on  the  latter  policy  is  declared  to  commence 
only  when  that  on  the  former  ceases.  A  ship  insured  to  the  port  of 
Greenock  and  at  it  for  thirty  days  after  arrival,  having  started  during  the 
thirty  days  to  leave  the  port  was  damaged,  and  the  question  arose  was  she 
at  the  time  of  damage  still  in  port  (Hunter,  13  A.  C.  717).  It  was  there 
held  that  a  port  in  mercantile  contracts  is  not  necessarily  extended  or 
restricted  to  the  custom-house  or  legal  limits  of  the  particular  port,  but  is 
the  port  as  understood  by  mercantile  and  seafaring  men.  Where  the  policy 
gives,  as  it  often  does,  a  general  description  of  various  ports  or  places  at 
which  the  risk  may  commence  or  end  in  the  ship's  option,  what  is  within 
the  description  is  to  be  gathered  in  the  same  way.  In  the  absence  of 
usage  the  ordinary  meaning  will  be  given  to  the  terms  used.  (See  for  a 
recent  example,  Crocker  and  Others,  3  Com.  Cas.  22.) 

Termination  of  Risk. — In  all  policies  tlie  risk  ceases  in  ordinary  cases  in 
accordance  with  the  bargain  made — in  the  printed  form  as  regards  the  ship 
after  she  has  been  moored  at  anchor  in  the  port  of  destination  for  twenty- 
four  hours  in  good  safety,  and  as  regards  goods  until  the  same  be  discharged 
and  safely  landed.  In  the  latter  case  they  must  be  landed  in  the  customary 
manner  and  within  a  reasonable  time  after  arrival,  and  if  they  are  not  so 
landed,  the  risk  ceases.  What  answers  to  the  term  "  good  safety "  has 
been  the  subject  of  more  than  one  decision  (see,  e.g.,  Lidgett,  ut  supra). 
In  time  policies  the  risk  may  cease  on  one  policy  wlien  the  ship  is 
at  sea  in  the  course  of  a  voyage,  and  that  on  another  policy  commence. 
In  cases  where  the  ship  sails  on  a  voyage  and  is  never  afterwards  heard  of, 
it  is  a  question  of  fact  at  what  time  the  ship  is  to  be  deemed  lost,  depending 
on  the  whole  circumstances  and  presumptions  of  the  case  {Reicl  ancl  Others, 
2  T.  L.  R.  807).  It  is  possible  to  imagine  that  the  assured  miglit  in  such  a 
case  be  unable  to  prove  against  eitlier  set  of  insurers,  but  the  latter  generally 
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arrange  as  to  the  liability,  while  it  is  not  uncommon  in  time  policies  to 
provide — in  cases  of  twelve  months'  policies  an  illegal  provision — that  the 
ship  is  to  be  covered  until  her  arrival  in  port,  after  the  specified  time  runs  out. 

Perils  insured  against. — These  depend  on  the  will  of  the  parties  as 
expressed  in  the  policy.  But  in  the  first  instance  it  is  proposed  to  deal  with 
those  enumerated  in  the  form. 

Perils  of  the  Seas. — "All  perils,  losses,  and  misfortunes  of  a  marine 
character  or  of  a  character  incident  to  a  ship  as  such  "  has  been  suggested 
as  a  definition  of  perils  of  the  sea  (Thames  and  Mersey,  etc.,  Co.,  12  A.  C 
484,  per  Ld.  Bramwell).  In  a  question  under  a  charter,  an  incursion 
of  sea  water  into  a  ship  due  to  the  action  of  rats,  without  negligence 
on  the  part  of  the  ship,  was  held  a  peril  of  the  sea  {Hamilton,  Fraser, 
&  Co.,  12  A.  C.  518;  see  also  The  Thrunscoe,  13  T.  L.  E.  566).  A 
collision  with  another  ship  or  other  object  (Thos.  Wilson,  Sons,  <&  Co., 
ut  supra)  is  within  the  words.  The  admission  of  water  into  a  ship 
through  a  stopcock  left  open  by  the  negligence  of  the  engineer  was 
held  in  a  policy  on  goods  either  a  peril  of  the  sea  or  covered  by  the  general 
words  at  the  end  to  be  hereafter  noticed  {Davidson,  L.  E.  4  C.  P.  117). 
Claims  fur  damages  by  collision  against  an  insured  ship  for  damage  done  by 
the  negligence  of  those  in  charge  of  her  are  not  within  the  ordinary  terms 
of  the  policy,  but  are  covered  by  a  special  clause  (See  Collision).  So  damage 
by  the  insured  ship  to  a  pier  or  other  such  object  is  neither  covered  by  the 
ordinary  policy  nor  by  the  collision  clause,  but  is  usually  insured  with 
Protection  Clubs.  Eeference  may  be  made  to  the  illustrations  of  risks  within 
or  beyond  the  policy  given  when  dealing  with  the  doctrine  oi  proxima  causa. 
The  terms  of  the  policy,  speaking  generally,  will  cover  all  fortuitous 
accidents  or  casualties  of  the  seas  whereby  the  subject-matter  insured  is 
damaged.  Put  it  will  not  include  the  ordinary  action  of  the  wind  or  waves. 
It  covers  risks  which  may,  not  those  which  must  happen.  In  a  recent  case 
where  a  steamer  insured  by  a  time  policy  sailed  with  an  insufficient  supply 
of  bunker  coal,  and  in  consequence,  and  from,  it  was  held,  no  special  action 
of  the  wind  or  seas,  had  to  accept  aid  from  another  ship  and  to  pay  her 
salvage,  this  was  held  not  to  be  a  loss  by  a  peril  of  the  sea  {Ballantyne, 
at  supra).  It  has  been  held  that  a  claim  which  shipowners  had  to  pay 
in  respect  of  salvage  of  life  under  the  Merchant  Shipping  Act,  1894, 
s.  544,  is  not  a  peril  insured  against  under  the  ordinary  form  of  policy 
{Nourse,  [1896]  2  Q.  B.  16).  There  is  of  course  no  doubt  that  sums  which 
the  insured  have  to  pay  for  the  salvage  of  the  subject-matter  insured  from 
p)erils  insured  against  form  a  claim  on  the  insurer.  But  it  has  been  held 
that  the  claim  on  this  head  is  one  in  respect  of  loss  by  perils  insured  against 
{Ailchison,  L.  li.  4  A.  C.  755);  and  not  one  for  charges  under  the  suing 
and  labouring  clause.  The  soundness  of  the  judgment  of  the  House  of 
Lords  on  this  latter  point  has  been  strongly  assailed  (Arnould,  6th  ed.,  pp.  793 
et  i^cq.),  l)ut  it  must  be  taken  to  be  law.  The  question  of  salvage  generally 
will  be  treated  of  under  its  proper  heading  in  this  work.     (See  Salvage.) 

Men-of-war. — Enemies — Lelters  of  Mart  and  Countermart — Surprisals — 
Takings  at  Sea — Arrests,  Restraints,  and  Detainments  of  all  Kings,  Princes, 
and  People  of  what  Nation,  Condition,  or  Qucdity  soever. — These  are  mainly 
war  risks,  wliich,  during  tlie  great  Wiirs,  were  of  the  utmost  importance, 
but  liavc  received  relatively  little  illustration  of  late  years.  C;ii)tnre  is 
tlie  typical  example  of  a  loss  by  men-of-war,  etc.  In  connection  with  the 
risks  there  were  various  express  warranties — "Warranted  to  sail  with 
convoy,"  e.g.  Where  the  assured  warranted  the  ship  from  capture  nnd 
seizure,   and     the    master    having    barratrously    engaged    in    a    smuggling 
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adventure,  the  ship  was  seized,  it  was  held,  though  barratry  was  one  of  the 
perils  insured  against,  and  there  was  a  loss  by  barratry,  the  warranty  freed 
the  insurers,  as  capture  or  seizure  was  the  proximate  cause  of  the  loss 
{Gory,  8  App.  Ca.  393 ;  see  also  Jolinston,  L.  R.  10  Q.  B.  D.  432).  Insurers 
will  not  be  liable  for  loss  by  perils  insured  where  the  assured  at  the  time 
of  the  insurance  are  alien  enemies,  or  become  so  after  the  insurance 
is  effected.  In  the  one  case  it  is  illegal  to  enter  on  the  contract.  In  the 
other,  once  the  war  breaks  out,  the  policy  becomes  void.  Reference  must 
be  made  to  text  writers  for  a  full  examination  of  this  subject  (Arnould,  6tli 
ed.,  pp.  131  ct  seq.). 

Arrests,  restraints,  and  detainments  are  distinguished  from  the  war 
risks  proper  by  this,  that  there  is  supposed  in  the  case  of  an  arrest  to  be 
an  intention  to  restore  the  property  some  time  or  other  to  the  assured,  or 
to  make  compensation.  The  acts  are  not  generally  acts  of  an  enemy  of 
the  country  of  the  assured,  but  in  connection,  it  may  be,  with  hostilities 
against  another  country.  One  example  is  a  case  where  the  subject-matter 
insured  was  detained  in  Paris  because  of  the  siege,  and  this  was  held  a 
loss  within  the  policy  which  covered  land  transit  (liodocanacM,  L.  R. 
8  C.  P.  649),  though  it  was  argued  that  it  was  within  the  principle 
applied  to  a  ship  turned  away  from  her  port  of  destination,  to  be 
immediately  noticed.  An  embargo  by  which  a  government  interdicts 
ships  from  sailing  from  a  particular  port  is  the  ordinary  example  of  a 
peril  insured  against  by  arrests  and  restraints  of  princes,  rulers,  and  people. 
The  terms  used  refer  to  political  or  executive  acts  of  the  government, 
and  do  not  include  a  loss  caused  by  riot  or  by  ordinary  judicial  process. 
Contraband  of  war  was  being  carried  to  Yokohama  under  a  bill  of 
lading,  by  which  "  restraints  of  princes "  were  excepted.  The  ship  was 
at  Hong-Kong  when  war  was  declared  between  China  and  Japan.  It  was 
well  known  she  had  contraband  for  Yokohama  on  board,  and  Cliinese  men- 
of-war  were  about.  The  master  discharged  the  contraband  at  Hong-Kong, 
and  it  was  held  by  Mr.  Justice  Mathew  he  was  prevented  delivering  the 
goods  by  the  excepted  peril  (Nohd's  Ux2)losives  Co.,  [1896]  L.  R.  2  Q.  B.  326). 
It  has,  however,  been  held  in  this  country  that  the  risks  insured  do  not 
cover  a  ship,  because  of  blockade  or  of  reasonable  fear  of  capture,  failing  to 
reach  her  port  of  destination,  and  there  being  in  consequence  a  loss  on,  c.r/., 
goods  insured  or  of  frieght. 

Fire. — This  term  does  not  cover  a  fire  caused  by  the  inherent  vice  of 
the  subject-matter  insured.  It  includes  fire  voluntarily  caused  to  avoid 
capture  by  an  enemy.  There  has  been  keen  litigation  over  the  question 
whether  or  not  an  explosion  of  machinery  was  covered  by  the  ordinary 
policy,  either  by  this  term  or  by  the  general  words  at  the  end  of  the 
enumeration.  It  has  now  been  finally  held  that  such  damage  is  not  covered 
by  the  ordinary  policy  (Thames  and  Mersey,  etc.,  Co.  Ld.,  12  A.  C.  484).  In 
this  case  the  damage  was  to  a  donkey  pump  air-chamber  which  burst.  In  a 
previous  case  there  was  an  explosion  of  steam  which  did  serious  damage,  and 
this  was  held  either  within  the  term  "  fire  "  or  the  general  words,  but  it  must 
now  be  held  overruled  (  West  India  and  Panama  Telegraph  Co.,  6  Q.  B.  D.  51). 

Pirates — Rovers. — It  has  been  said  perils  from  pirates  are  covered  by  perils 
of  the  seas.  This  is  true  also  of  others  of  the  enumerated  risks.  The  same 
peril  may  fall  under  more  than  one  of  those  specified.  Risk  I'rom  pirates 
includes  mutiny  of  passengers,  and  loss  from  rioters  from  shore. 

Thieves. — It  is  said  there  must  be  something  of  violence  in  the  theft  to 
bring  it  within  the  cover  of  the  insurance,  and  so  thieves  does  not  include, 
without  special  words,  theft  by  either  passengers  or  crew,  such  theft  being 
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of  a  character  preventible  by  due  care,  and  of  so  ordinary  a  kind  as  not  to  be 
insured  {Taylor  and  Others,  L.  E.  9  Q.  B.  546).  Where  the  words  used  were 
"  thieves  of  whatever  kind,  whether  on  board  or  not,  or  by  hind  or  sea,"  this 
was  held  not  to  exempt  a  shipowner  I'rom  liability  for  theft  by  stevedores' 
men  employed  by  him,  but  this  decision,  in  part,  at  least,  proceeded  on  the 
fact  that  it  was  the  contract  of  affreightment  which  was  under  consideration 
{Stcinman  cO  Co.,  [1891]  1  Q.  B.  619). 

Jettison. — This  is  a  peril  of  the  sea,  or  within  the  general  words,  though 
specially  enumerated.  It  has  been  dealt  with  under  the  head  of  General 
Average  (see  Average). 

Barratrij  of  the  master  and  mariners.  This  also  has  been  treated  of 
under  its  special  head  (see  BauHxVTUv).  It  has  recently  been  held  that, 
when  a  mort^aiiee  was  insured,  he  could  recover  for  loss  due  to  the  barratry 
of  the  master  who  was  also  owner,  having  taken  part  in  his  appomtment 
{Small,  [1897]  2  Q.  B.  311).  Wliere  a  charterer  is  not  the  employer  of  tlie 
master,  and  the  act  alleged  to  be  barratrous  is  done  with  the  privity  of  the 
shipowners,  the  loss  due  to  the  fraud  of  the  master  is  not  barratry  (see  iToZ/Js, 
3  Camp.  93).  It  is  otherwise  if  the  charterer  is  to  be  deemed  'pro  hac  vice 
owner,  and  the  master's  employer. 

All  other  2Dcr lis,  losses,  and  misfortunes  that  have  or  shall  eonie  to  the  hurt, 
detriment,  or  damage  of  the  subject-matter  insured. 

Wide  as  are  those  general  words,  they  are  restricted  to  losses  ejusdem 
generis  with  some  one  of  these  which  have  gone  before.  They  "  cover  other 
cases  of  marine  damage  of  the  like  kind  with  those  which  are  specially 
enumerated  and  occasioned  by  simihir  causes"  (per  Ld.  Ellenborough, 
Cnllen,  5  M.  &  S.  461).  Their  application  has  been  illustrated  once  or  twice 
already  in  dealing  with  the  particular  perils.  One  or  two  more  illustrations 
may  be  given.  In  Cnllen s  case  a  Britisli  ship  and  goods  \\ere  sunk  l)y 
another  British  shii»  firing  upon  the  ship  insured  by  mistake  for  an  enemy. 
The  loss  was  held  within  the  general  words.  So  where  dollars  were  thrown 
overboard  to  avoid  capture  by  the  enemy  {Butler,  3  B.  &  Aid.  398).  The 
same  was  held  with  respect  to  a  ship  in  a  graving  dock,  which  by  the 
violence  of  the  wind  was  thrown  over  on  her  side  and  injured  by  striking 
the  ground  (PA 27%5,  5  B.  &  Aid.  161;  Napier,  4:  S.  19).  Loss  of  freight 
due  to  coals  having  so  heated  as,  though  not  on  fire,  to  require  to  be  dis- 
charged and  sold  at  an  intermediate  port,  has  been  held  covered  either  by 
the  risk  of  fire  or  the  general  words  {The  Knight  of  8.  Michael,  nt  supra). 
See  on  the  whole  sul)ject,  Thames  and  Mersey,  etc.,  Co.,  12  A.  C.  484). 

As  has  been  said,  and  as  has  more  than  once  been  incidentally  seen,  the 
risks  actually  undertaken  by  the  insurers  may  widely  differ  from  those  tliat 
have  now  been  referred  to.  In  each  case  what  the  risks  are  depend  on  the 
terms  of  the  policy.  To  meet  such  cases  as  the  Jnehmaree,  the  dangers  and 
accidents  incident  to  steam  navigation  are  frequently  exi)ressly  covered;  to 
meet  the  Glenfruin,  the  warranty  of  seaworthiness  may  be  waived  quoad 
latent  defects.     In  other  cases  the  insurers  free  themselves  from  special  risk. 

One  class  of  risk,  that  of  live  stock,  may  be  specially  referred  to.  In 
these  cases,  under  the  oidinaiy  ])olicy  nice  questions  have  arisen  whether 
or  not  the  loss  is  to  be  held  proximately  due  to  ])erils  insured  against  or  to 
natural  causes,  though  indirectly  brouLfht  about  by  the  couise  of  events  in 
transit  (see  Laurence,  5  B.  &  Aid.  I'OT  ;  Gahay,  3  Jl  &  C.  793).  Some- 
times, t(j  avoid  such  questions,  special  bargains  are  made  enlarging  or 
restricting  the  insurer's  obligations.  In  a  recent  cnse  "all  risks"  were 
in.sured,  and  the  insurers  were  held  liable  under  the  suing  and  labouring 
elause  for  extra  fodder  su])])l)e(l  liecausc  of  the  ]ii-oti'act(Ml  chaiacler  of  (lie 


234  MAEINE  INSURANCE 

voyage  {Tlie  Pomeranian,  [1895]  P.  349) — a  case  which  stands  out  in  contrast 
to  the  ordinary  rule  that  the  shipowner  or  other  assured  is  allowed  no 
claim  in  respect  of  extra  expense  or  loss  because  of  detention  or  delay  on 
the  voyage  due  to  perils  insured,  e.g.  for  wages  or  keep  of  crew,  or  by  way 
of  demurrage  ;  or  for  injury  to  perishable  goods.  Meat  shipped  at 
Hamburg  for  London  was  delayed  on  the  voyage  by  tempestuous  weather, 
and  solely  thereby  became  putrid.  The  loss  was  held  uncovered  {Taylor, 
L.  R  4  C.  V.  206).  So  also  the  loss  due  to  the  fact  that  full  freight  has  to 
be  paid  on  goods  which  arrive  in  specie  at  their  destination,  however 
damaged,  is  in  no  way  one  covered  by  the  ordinary  policy  as  to  be  brought 
into  calculation  with  insurers  {Farnv:ortli,  ut  supra). 

Another  special  risk  which  in  practice  always  forms  the  subject  of  agree- 
ment with  insurers  are  claims  against  a  shipowner  in  respect  of  collision 
between  his  ship  and  another.  The  subject  has  already  been  dealt  with  (see 
Collisions).  The  word  "  collision,"  as  used  in  a  policy,  includes  collision  be- 
tween a  ship  and  another  ship  temporarily  sunk  {Chandler,  o  Com.  Cas.  18). 

Losses  due  to  perils  insured  may  be  either  total  or  partial. 

'Total  loss  includes  both  actual  and  constructive  total  loss ;  and  unless  a 
different  intention  appears  from  the  terms  of  the  policy,  an  insurance 
against  total  loss  only  includes  a  constructive  total  loss.  A  ship  founders 
at  sea,  and  ship  and  cargo  are  lost,  or  having  sailed,  the  ship  is  never 
heard  of  again.  In  such  cases  there  is  no  room  for  doubt, — tlie  loss  is 
an  actual  total  loss.  But  if  the  ship  is  wrecked  and  so  irreparably  damaged 
that  slie  has  ceased  to  be  a  ship,  and  is  only  what  has  been  called  a 
"  congeries  of  planks,"  or  if  the  cargo,  in  like  manner/ro?»  perils  insured,  has 
ceased  to  answer  to  the  denomination  under  which  it  was  assnred,  e.g.  hides 
which  have  putrified  {Iloux,  3  Bing.  N.  C.  266),  there  is  an  actual  total  loss, 
which  needs  no  notice  of  abandonment.  The  assured  recover  for  a  total 
loss,  of  course  crediting  any  sum  they  may  receive  for  the  salvage,  or 
accounting  for  it  to  the  insurers.  It  is  said  the  same  result  follows  when 
goods  are  so  damaged  that  they  cannot  reach  the  port  of  discharge  m  a 
state  to  answer  to  the  denomination  under  which  they  are  insured.  In 
most  cases  the  question  may  be  of  no  practical  importance,  as  immediate 
sale  may  be  the  only  course  to  follow.  But  cases  can  be  figured  where 
goods  which  cannot  be  forwarded  so  as  to  keep  their  denomination  may  so 
answer  to  their  denomination  at  the  place  they  are  as  to  make  the  loss,  if 
total  at  all,  only  a  constructive  total  loss.  Improved  means  of  communica- 
tion certainly  affect  the  question  of  actual  or  constructive  total  loss,  and 
render  it  proper  to  give  notice  of  abandonment  in  all  cases  when  the 
subject-matter  assured  is  of  some  value  and  the  question  of  total  or  partial 
loss  of  practical  importance.  If  before  notice  can  be  given  a  justifiable  sale 
takes  place,  that  is,  a  sale  which  was  necessary,  then  the  want  of  notice  will  not 
aftect  the  question  whether  or  not  there  has  been  total  loss.  No  notice  need 
be  given  if  there  is  in  point  of  i'act  at  the  time  when  notice  falls  to  be  given 
nothing  to  abandon  {licinkin,  L.  B.  6  English  and  Irish  Appeal  Cases,  83). 

Capture  of,  or  an  embargo  for  an  indefinite  period  on,  a  ship,  are  cases 
of  constructive  total  loss.  In  the  case  of  damage  to  ship — including  such 
a  case  as  stranding — the  test  is,  What  would  a  prudent  uninsured  owner 
do  ?  "Would  he  sell  her  as  she  lies,  because  the  expense  to  wliich  he  would 
be  put  in  making  her  fit  for  use  as  a  ship  would  exceed,  or  probably  exceed, 
her  value  when  so  fit  ?  If  yes,  there  is  a  constructive  total  loss,  and  the 
owner  can  abandon.  But  the  whole  circumstances  must  be  reasonably 
taken  into  account.  The  fact,  e.g.,  that  cargo  will  pay  part  of  the  expense 
by  way  of  general  average  {Kemp,  L.  11.  1  Q.  B.  520).     A  ship  stranded  on 
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a  sandy  beach  on  the  Indian  coast  very  shortly  before  the  monsoon  burst. 
It  was  at  the  moment  in  a  high  degree  probable  she  would  be  broken  up 
by  the  force  of  the  monsoon,  but  nothing  could  be  reasonably  done  until 
the  effect  of  the  monsoon  was  seen.  The  owner  abandoned.  Thereafter 
the  monsoon  burst  without  injuring  the  ship,  which  was  got  off  compara- 
tively little  damaged.  It  was  held  tliat  as  a  prudent  uninsured  owner 
wuuld  have  waited  to  see  what  happened  when  the  monsoon  broke,  the 
abandonment  was  premature  {Shepherd,  9  It.  H.  L.  1,  7  App.  Ca.  49). 
In  the  case  of  freight  there  will  be  a  constructive  total  loss  if  there  is  a 
loss  of  ship,  but  a  possibility  of  forwarding  the  goods  to  their  destination 
by  another  ship.  There  is  a  total  loss  of  freight  in  the  case  of  a  total  loss 
of  the  goods  on  which  the  freight  is  being  earned. 

In  all  cases  of  constructive  total  loss  the  principle  is  substantially  the 
same.  With  goods  or  subjects  of  insurance  other  than  ship,  the  test  is 
said  to  be  whether  or  not  the  subject-matter  is  so  damaged  or  affected  by 
a  peril  insured  against  that,  having  regard  to  cost,  it  is  not  reasonable  to 
require  the  adventure  to  be  'prosecuted  to  its  termination ;  that  is,  that  a 
prudent  uninsured  owner  would  not  so  prosecute  it.  The  fact  that  goods 
which  reach  their  destination  have,  by  perils  insured,  got  mixed  with  others 
so  that  it  is  impossible  to  say  which  particular  goods  are  the  property  ot 
the  assured,  will  not  make  the  case  one  of  total  loss  (Spence,  L.  R.  3  0.  V. 
427).  There  can  only  be  a  total  loss  of  goods  which  have  reached  their 
destination  if  they  have  ceased  to  answer  to  their  denomination  (see  Asfar, 
ut  supra:  Francis,  1  Com.  Cas.  217). 

Where  there  is  a  constructive  total  loss,  the  assured  may  either  treat  it 
as  a  total  or  a  partial  loss.  In  the  former  case  he  must  make  his  election 
within  a  reasonable  time,  and  must  give  notice  of  abandonment. 

Assuming  that  the  notice  of  abandonment  is  not  given  timeously,  but 
that  thereafter  the  state  of  matters  change  substantially  for  the  worse,  it  is 
submitted  that  the  assured  can  of  new  elect  to  treat  the  case  as  one  of 
total  loss,  and  recover  by  giving  notice  of  abandonment  {Stringer,  L.  II.  5 
Q.  B.  599).  If  the  loss  becomes  an  actual  total  loss  he  certainly  can  claim 
a  total  loss  {Cossman,  Vi  A.  C.  160).  The  policy  may,  and  sometimes  does, 
make  special  bargains  on  this  matter  of  total  loss  and  the  test  to  be  applied 
so  as  to  modify  the  ordinary  rules.  In  a  recent  case  where  "profit  on 
freight"  was  insured  by  a  policy  which  was  warranted  free  from  average, 
the  loss  of  part  of  the  freight,  causing  a  loss  of  the  profit  on  freight  to 
the  assured,  was  held  a  total  loss  within  the  policy,  though  this  would 
not  have  been  so  had  the  insurance  been  on  freight  per  sc  {Asfar,  ut  supra). 
It  was  argued  that  in  the  cabe  of  profits  on  goods  insured  there  must  he  a 
total  loss  of  all  the  goods  to  mnke  a  total  loss  of  profits  on  tliem,  but  it 
is  submitted  that  after  A.far's  case  the  terms  of  the  insurance  in  each  case 
should  be  looked  at.     (See  also  Smith  &  Scaramanga,  3  Com.  Cas.  75.) 

However  mucli  there  may  in  one  sense  have  l)een  a  total  loss  to  the 
assured,  it  is  no  loss  under  the  contract,  uidess  due  to  perils  insured. 
Goods  greatly  damaged  have  to  pay  full  freight,  but  this  is  not  an  item 
which  can  Ijc  considered  in  calculating  the  question  of  total  loss,  thougli 
all  reasonable  expenses  of  conditioning  damaged  goods,  and  extra  freight 
and  charges  if  the  goods  have  to  be  transliipped  in  order  to  be  forwarded, 
must  be  brought  into  the  calculation  {Farnworth,  L.  Tt.  2  C.  V.  204).  So 
there  is  no  actual  total  loss  of  freight  by  tlie  perils  insured  if  the  goods 
reach  their  destination  and  the  freight  is  earned.  There  is  no  loss  at  all  of 
freight  if  the  voyage  has,  e.g.,  not  been  completed  because  tlie  nuister,  actnig 
reasonably,  has  sohl  th(!  cargo  damageil  by  jM-rils  insuivil  iigainst,  although 
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it  could  have  been  brought  forward  in  specie  to  its  destination.  The 
loss  is  due  to  the  master's  act.  So  if  the  master,  not  being  able  to 
reach  the  port  of  destination  because  of  blockade,  brings  the  voyage  to  an 
end  elsewhere,  and  loses  his  freight.  These  are  illustrations  only  of  a  law 
already  examined  in  other  connections,  and  of  course  applicable  here. 
The  subject  of  Abandonment  and  Notice  of  Abandonment  has  already 
been  treated  of  (see  Abandonment),  but  as  in  the  case  of  Deviation, 
the  general  rules  will  be  shortly  stated  under  reference  to  that  article. 
Notice  of  abandtjument  may  be  given  verbally,  or  in  writing,  and  in  any  terms 
which  sufficiently  indicate  the  assured's  intention  to  abandon  the  subject- 
matter  insured  unconditionally  to  the  insurers.  The  notice  must  be  given 
promptly  ;  but  when  the  information  before  the  assured  is  of  a  doubtful  or 
vague  cliaracter,  he  is  entitled  to  reasonable  time  for  inquiry  and  veritication 
Ijelore  he  gives  notice.  The  notice,  once  given,  cannot  be  withdrawn 
without  the'insurers'  consent.  Once  accepted,  the  insurers  are  held  to  have 
admitted  the  loss  and  the  sutticiency  of  the  notice  of  abandonment.  The 
acceptance  may  be  either  express,  or  implied  from  acts,  e.g.  by  dealing 
with  the  ship  as  their  own.  But  wliere  the  insurers  salved  the  ship, 
(jiviiig  intimation  that  their  operations  were  without  p)rcjudice  to  their  dcelina- 
tiire  of  the  abancloiiment,  this  was  held  not  to  be  acceptance  {Shepherd,  ut 
supra,  and  cases  there  dealt  with).  Notice  of  abandonment  may  be  waived 
by  the  insurers.  Since  the  article  on  Abandonment  was  publislied,  it  has 
been  decided  that  in  Scotland,  as  in  England,  if  there  is  any  material  change 
in  the  state  of  matters  between  the  time  of  notice  of  abandonment  and 
that  of  action  brought  which  affects  the  validity  of  the  notice,  it  is  the  state 
of  matters  at  the  latter  date  which  determines  the  question  ( The  Sailing 
Ship  Blair  more  Co.,  34  S.  L.  E.  678).  This  case  has  been  heard  on  appeal  in 
the  House  of  Lords,  and  judgment  reserved.  It  hns  also  been  decided  that 
where  a  ship  was  captured,  and  notice  of  abandonment  given,  and  action 
brought,  but  after  the  action  had  been  raised,  the  ship  was  re^stored,  the 
assured  could  nevertheless  recover  for  a  total  loss  {Bugs,  [1897]  2  Q.  B. 
135).  The  effect  of  abandonment  in  vesting  the  property  in  the  hisurers 
will  be  considered  iiifra  when  dealing  with  the  subrogation  of  the  insurers 
to  the  rights  of  the  assured  generally. 

A  partial  loss  may  be  either  a  particular  average  or  a  general  average 
loss.  As  we  have  seen,  a  partial  loss,  in  the  option  of  an  assured,  may  in 
certain  cases  be  a  constructive  total  loss,  and  a  partial  loss  may  be  lUO  per 
cent,  of  the  sum  insured,  indeed  it  may  exceed  this  (see,  e.g.,  Aifchison,  ut 
supra).  But  of  course  the  insurers  are  in  no  case  liable  for  more  than  100 
per  cent.,  and  their  proportion  of  suing  and  labouring  cliarges,  so  far  as 
damage  at  one  time  from  perils  insured  against  is  concerned.  A  particular 
average  loss  is  a  loss  caused  by  a  peril  insured  against  which  is  not  a 
general  average  loss  and  which  falls  exclusively  on  the  assured,  giving  him 
no  right  of  contribution  against  other  persons  who  may  be  interested  in  the 
common  marine  adventure.  A  sum  payable  Ibr  salvage  proper  is  recoverable 
in  the  same  way  as  a  particular  average  loss  (see  Aitchison,  ut  sujrra).^ 

The  subject  of  General  Average  has  been  dealt  with  in  the  article  on 
the  subject'  (see  Average).  Since  the  date  of  that  article  the  Privy 
Council  have  held  that  though  average  may  fall  to  be  adjusted  at  the  port 
of  discharo-e,  and  though  shipowners  are  bound  to  use  reasonable  diligence 
to  have  the  adjustment  timeously  carried  through,  they  are  under  no 
absolute  obligation  to  employ  an  adjuster  at  all,  and  therefore  under  none 
to  employ  one  at  the  port  of  discharge  {Wavertree  Ship  Co.,  [1897]_  A.  C. 
373).     Where  a  ship  on  tire  was  scuttled  by  the  port  authorities,  with  the 
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master  standing  by,  but  deeming  the  course  taken  that  best  for  all  concerned, 
this  was  held  a  case  for  general  average  contriljution  (Pr/paf/auni,  [189G] 
1  Com.  Cas.  448).  "Where  a  sliip  had  to  put  back  for  repairs  and  got  icebound, 
the  expense  of  breaking  up  the  ice  to  get  the  ship  out  was  held  not  the 
subject  of  general  average  contribution  ( Wcstoll,  14  T.  L.  E.  281). 

Memorandum  Clause. — By  this  clause,  as  printed  in  the  form,  certain 
perishable  goods  are  warranted  free  from  particular  average,  certain  other 
goods  free  from  average  under  five  per  cent.,  and  all  other  goods,  also  ship 
and  freight,  free  from  average  under  three  per  cent,  in  each  case,  unless 
general  or  the  ship  be  stranded. 

In  the  cases  where  special  goods  are  enumerated  as  free  from  average 
under  a  certain  percentage,  there  must  be  a  sufficient  percentage  damaged 
of  each  species.  Thus,  if  there  is  a  cargo  composed  partly  of  sugar  and 
partly  of  tlax,  and  the  sugar  is  damaged  over,  but  the  flax  under,  five  per 
cent.,  there  is  a  claim  in  the  one  case,  and  not  in  the  other.  But  where 
the  cargo  is  not  made  up  of  enumerated  articles,  different  species  can  be 
dealt  with  in  whole,  so  that  the  percentage  can  be  averaged  over  all.  The 
meaning  of  the  words  corn,  etc.,  is  that  given  to  them  by  usage.  (See 
M' Arthur  for  a  full  treatment  of  the  Memorandum  Clause.)  The  wiirranty 
from  average  differs  according  to  the  bargain.  Sometimes  the  insurance  is 
against  total  loss  only.  Very  commonly  a  particular  average  claim  is 
allowed  not  only  when  the  ship  is  stranded,  but  when  she  is  sunk,  burnt,  or 
in  collision.  Where  there  is  a  warranty  from  particular  average,  the 
assured  cannot  recover  for  a  total  loss  of  part,  unless  the  contract  is  that 
the  insurance  is  to  be  apportionable.  Separate  valuations  of  parts  imply 
apportionment  {Ralli,^  E.&B.  482).  Loss  of  part  of  the  master's  effects  insured 
entitles  him  to  recover,  notwithstanding  the  warranty  {Duff,  3  C.  B.  X.  S.  16). 
Agreement  or  usage  may  make  the  contract  apportionable.  The  warranty 
does  not  interfere  with  the  recovery  of  salvage  charges,  though,  as  we  have 
seen,  these  are  not  general  average,  or  of  particular  charges  and  expenses 
reasonably  incurred  under  the  suing  and  labouring  clause  in  order  to  avert  a 
loss  insured  against. 

Under  the  ordinary  clause,  a  general  average  loss  or  liability  cannot  be 
added  to  a  particular  average  loss  to  make  up  the  three  per  cent,  or  five 
per  cent,  specified  {Price,  22  Q.  B.  D.  580).  But  in  the  case  of  a  voyage 
policy  successive  losses  may  be  added,  and  in  the  case  of  a  time  policy  so 
may  successive  losses  on  the  same  voyage,  but  not  those  on  different  voyages 
{Stewart,  16  Q.  B.  D.  619). 

Salvage  charges  and  particular  charges  and  the  expenses  of  and 
incidental  to  ascertaining  and  proving  the  loss  must  be  excluded  from  the 
calculations  as  to  the  specified  percentage.  Particular  charges  are  charges 
incurred  on  a  special  part  of  the  adventure  to  lessen  damage  or  to  avert  a 
peril  insured.  But  conditioning  charges  and  other  expenses  incurred  at  tlie 
port  of  destination  which  diminish  the  loss  to  an  extent  exceeding  the 
charges  and  expenses  may  be  added  to  the  loss  eventually  ascertained. 
Of  course  tliis  means  that  tlie  loss  would  have  been  within  the  insurance 
but  for  these  expenses,  and  therefore  it  is  not  fair  to  ignore  them.  In 
truth  the  goods  are  just  so  much  damaged  by  the  perils  insured  because 
these  expenses  have  to  be  incurred. 

A  ship  is  stranded  which  takes  tlie  ground  out  of  the  ordinary  course 
and  remains  fast,  though  it  may  l)e  oidy  for  a  very  short  time.  It  is  not  a 
stranding  for  a  ship  to  take  the  ground  in  the  ordinary  way  in  a  tidal 
river  where  ships  at  states  of  tide  do  this.  Nor  is  it  a  stranding  if  tlio  ship 
is  not  pulled  up  for  any  apprecial)le  tiine,  1)ut  just  touches  the  ground  and 
goes  on  {M'DoiKjle,  4   Camp.    283).     If,  on  the  otlier  hand,  there  was    no 
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reason  to  anticipate  that  the  ship  should  ground  where  she  did,  or  if  she 
grounds  in  an  extraordinary  way,  and  if  she  remain  fast  for  even  a  few 
minutes,  this  is  a  stranding  (see  Baker,  1  Stark.  436 ;  De  3faUos,  L.  R.  7 
C.  P.  570).  The  effect  of  a  stranding  is  to  let  in  claims  for  particular 
average,  though  the  loss  is  unconnected  with  the  stranding,  provided  the 
goods,  in  the  case  of  a  policy  on  goods,  were  on  board  the  ship  at  the  time 
of  the  stranding  (Alsace  Lorraine,  [1893]  P.  209 ;  Tluimes  and  Mersey,  etc., 
Co.,  [1893]  1  Q-  Ij-  476).  In  the  case  of  a  ship  and  of  a  policy  on 
time  the  particular  average  must  be  in  the  course  of  the  voyage  in  which 
the  stranding  takes  place.  Special  clauses  are  often  introduced  into  policies 
on  time  dealing  with  what  a  voyage  is  to  mean,  or  it  may  be  exchuUng  all 
particular  average  under  three  per  cent. 

The  words  "  unless  the  ship  be  sunk,  burnt,  or  in  collision  "  have  no 
technical  meaning,  and  it  is  a  question  of  fact  whether  or  not  the  ship  has 
been  sunk,  burnt,  or  in  collision,  as  the  case  may  be.  A  ship  is  not  "  burnt " 
merely  because  some  part  of  her  happen  to  go  on  lire,  e.g.  a  part  of  the  cross 
bunkers  {The  Glenlivet,  [1894]  P.  48). 

Cumulative  Losses. — Under  the  ordinary  policy  the  insurers  are  liable 
for  successive  losses,  though  the  total  amount  of  such  losses  may  exceed 
the  sum  insured.  Thus  they  are  liable,  after  having  made  good  a  partial 
loss  of  say  thirty  per  cent.,  to  pay  in  full  a  total  loss.  Where,  however,  under 
the  same  polici/  a  partial  loss  which  has  not  been  repaired  or  made  good, 
and  in  respect  of  which  the  assured  is  not  under  obligation  which  will 
involve  him  in  loss  under  it,  is  followed  by  a  total  loss,  the  insurers  are 
only  liable  for  the  total  loss,  e.g.  the  insurers  would  not  be  liable  for  the 
cost  of  repairing  a  ship  partially  damaged  which  had  been  totally  lost 
before  anything  was  done  to  make  good  the  damage ;  but  they  would  be 
liable  for  a  general  average  expenditure,  which  the  assured  had  still  to  pay 
notwithstanding  the  total  loss.  If,  however,  the  partial  loss  is  claimable 
under  one  policy,  and  the  total  under  another,  both  can  be  recovered 
(Lidgctt,  ut  sujwa ;    Woodside,  ut  supra). 

Suing  and  Lahouring  Clause. — It  is  the  duty  of  the  assured  and  his 
agents  in  all  cases  to  take  reasonable  measures  for  the  purpose  of  averting 
or  minimising  a  loss,  and  they  cannot  recover  for  damage  so  far  as  it  has 
been  aggravated  by  want  of  care  in  these  respects.  The  ordinary  policy 
contains  a  suing  and  labouring  clause  which  is  deemed  to  be  supplementary 
to  the  contract  of  insurance,  and  under  it  the  insured  may  recover  from  the 
insurer  any  expenses  properly  incurred  pursuant  to  the  clause,  notwith- 
standing that  the  insurer  may  have  paid  for  a  total  loss  or  that  the  insurance 
may  be  warranted  free  from  particular  average  either  generally  or  under  a 
specified  percentage.  But  the  expenses  must  be  incurred  to  avert  a  loss 
covered  by  the  policy.  Expenses  to  diminish  a  partial  loss,  which  there  is 
no  reason  to  think  could  become  a  total  loss,  will  not  be  recoverable  under 
a  policy  which  covers  total  loss  only.  Reference  may  be  made  to  an 
elaborate  judgment  of  Mr.  Justice  Willes  on  the  scope  and  effect  of  the 
clause  {Kidston,  L.  R.  1  C.  P.  535,  2  C.  P.  357 ;  see  also  Aitehison,  iit  supra). 
General  average  and  salvage  charges  j^rojjer  are  not  expenses  within  the 
clause,  but  if  the  salvage  services  are  rendered  on  an  agreement  as  to 
remuneration  and  on  the  employment  of  the  assured  or  his  agents,  they 
may,  it  is  submitted,  be  expenses  under  the  clause  (see  Aitehison,  ut  supra). 
The  cost  of  litigation  in  regard  to  salvage  falls  to  be  distributed  among  ship, 
freight,  and  cargo  in  proportion  to  contributing  values  {Hick,  1  Com.  Cas.  244). 

Adjustment  of  Losses. — This  subject  has  been  separately  treated  of  (see 
Adjustment).  Where  a  ship  sustains  a  particular  average  loss  which  is 
followed  by  a  general  average  sacrifice  making  her  a  constructive  total  loss, 
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the  amount  to  be  made  good  to  the  ship  in  general  average  is  the  difference 
between  her  sound  vahie  and  the  cost  of  repairing  the  particular  damage  less 
the  amoant  realised  by  her  sale  as  a  total  loss.  In  such  a  case  no  deduction 
of  one-third  for  new  for  old  should  be  made  {Henderson,  [1896]  1  Q.  B.  525). 
A  recent  case  on  the  subject  of  adjustment  of  a  particular  average  loss  on 
goods  is  Francis  (1  Com.  Cas.  217),  which  deals  with  the  mode  of  adjustment 
in  the  case  of  damaged  goods  which  have  been  conditioned.  In  another 
case  it  has  been  held  that  dock  dues  fall  to  be  apportioned  between 
insurers  and  shipowners  where  work  is  done  on  the  ship  in  dock  botli  to 
repair  the  damage  from  perils  insured  and  also  for  other  purposes  for 
which  docking  is  necessary  (Euahon  S.  S.  Co.,  [1897]  2  Q.  B.  456,  14 
T.  L.  E.  330,''following  The  Marine  Insurance  Co.,  11  A.  C.  573). 

Subrogation  of  Insurers  in  rights  of  Assured. — The  fact  that  the 
contract  of  marine  insurance  is  primarily  one  of  indemnity  is  brought 
perhaps  most  prominently  under  notice  in  this  connection  (see  CastcUain, 
11  Q.  B.  D.  380,  for  a  full  exposition  of  the  subject).  In  the  case 
of  constructive  total  loss  the  right  has  a  special  importance,  because 
before  the  assured  can  claim  a  total  as  distinguished  from  a  partial 
loss  he  has  to  give  timeous  notice  that  he  vests  the  subject-matter  of  the 
insurance  in  the  insurer,  but  the  right,  in  substance,  is  the  same  in  all  cases. 
In  cases  of  partial  loss,  though  the  assured  remains  vested  in  the  property 
the  insurers  get  the  benefit  of  every  right  which  the  assured  has  by  which 
the  loss  can  be  lessened  to  the  extent  of  their  interest,  e.g.  in  the  case 
of  a  general  average  sacrifice,  say,  of  part  of  the  ship,  the  insurers  get 
the  benefit  of  the  assured's  right  to  contribution.  So  in  the  case  of 
actual  total  loss  the  salvage  vests  in  the  insurer  on  payment  by  him,  and 
he  is  thereby  subrogated  to  all  the  rights  and  remedies  of  the  assured  in 
and  in  respect  of  the  subject-matter  assured  as  from  the  time  of  the  casualty 
causing  the  loss.  Exactly  the  same  result  follows  in  the  case  of  constructive 
total  loss  once  the  abandonment  is  accepted  or  determined  to  he  good.  In  all 
cases  the  insurers  to  the  extent  of  their  interest  are  subrogated  in  the 
rights  of  their  assured  so  as  to  give  them  relief,  and  they  may  use  all  the 
remedies  which  the  assured  can  use  in  order  that  they  may  recover  from 
anyone  liable  to  the  assured  the  sum  which  they  have  paid.  They  are,  in 
short,  in  the  same  position  as  a  surety  {Darrell,  5  Q.  B.  D.  560).  Home 
illustrations  will  serve  to  make  clear  tlie  principles.  In  the  case  of  loss 
of  goods  where  there  is  a  claim  under  the  contract  of  carriage  against  the 
shipowner  the  insurer  can  have  this  claim  enforced  in  his  interest.  In  the 
case  of  collision  the  insurer  of  ship  or  goods  can  claim  the  benefit  of  the 
remedy  against  the  wrong-doing  ship.  In  one  case  a  ship  was  insured  for 
£6000  and  valued  at  tliat  sum.  Through  the  fault  of  another  ship  she 
became  a  total  loss.  The  insurers  paid  the  £6000.  In  the  action  against  the 
wrong-doing  ship,  though  £9000  was  held  to  be  the  true  value  of  tlie  ship 
the  insurers  were  held  entitled  to  the  whole  sum  recovered  (North  of  England 
Insurance  Association,  L.  K.  5  Q.  B.  244).  The  soundness  of  this  judgment  has 
been  challenged,  but  it  has  not  been  overruled  (sec  Bu)-nand,  7  A.  C.  3;')3). 
There  can  be  no  doubt  the  rule  so  applied  may  place  the  assured  in  an  awkward 
position  where  the  subject-matter  has  been  insured  under  two  policies  at 
different  valuations,  but  the  remedy  may  in  some  cases  be  found  in  claiming 
oidy  a  partial  loss.  Separate  valuations  require  in  all  cases  careful  con- 
sideration. Another  apparently  hard  case  ibr  the  assured  is  where  the 
ship,  thougli  a  constructive  total  loss,  earns  the  freight  by  reaching  her 
destination  after  the  casualty  and  delivering  the  goods.  In  su(;h  a  case 
the  insurers  can  claim  the  freight  which  has  been  earned  (Stewart,  2  IF.  df  I.. 
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Cases  159 ;  Cory,  id  supra).  On  the  other  hand,  the  assured  cannot  claim 
from  the  freight  insurers,  for  the  freight  having  been  earned  there  is  no 
loss  of  freight,  at  least  none  proximately  due  to  perils  insured  {Sc.  Mar.  Ins. 
Co.,  1  Macq.  H.  L.  334);  but  the  hull  insurers  cannot  claim  the  freight  if 
it  is  earned  by  means  of  transhipping  the  goods  into  another  ship  and 
carrying  them  on  to  their  destination,  nor  can  they  claim  the  damages 
for  loss  of  freight  awarded  to  the  shipowner,  e.g.  in  case  of  collision  (Sea 
Ins.  Co.,  L.  R.  13  Q.  B.  D.  706).  It  is  held  the  contract  of  affreightment 
is  personal  to  the  shipowner,  and  does  not  pass  by  the  abandonment,  and 
the  hardship  is  thus  so  far  limited.  It  is  only  if  the  ship  herself  earn 
the  freight  the  insurers  get  it,  because  it  is  their  property  which  has  com- 
pleted the  work  upon  completion  of  which  alone  freight  is  due.  In  such 
a  case  the  insurers  are  only  liable  for  disbursements  necessary  to  earn  the 
freight  incurred  after  the  date  of  the  casualty,  but  they  cannot  claim 
prepaid  freight  {The  Red  Sea,  [1896]  P.  20).  If  the  ship  is  carrying 
goods  of  the  shipowner,  the  insurers  can  claim  a  quantum  meruit  re- 
muneration for  the  carriage  of  the  goods  as  from  the  time  the  casualty 
happened  till  their  delivery,  but  not  full  freight  {Miller,  21  L.  J.  Q.  B.  120). 
The  subrogation  extends  to  benefits  received  by  the  assured  in  a  sense 
voluntarily,  if  with  a  view  to  lessen  the  loss,  e.g.  an  allowance  made  by 
Government  {Randal,  1  Ves.  Sen.  98),  but  the  insurers  cannot  claim  a  gift 
to  the  assured  made  clearly  to  benefit  him  beyond  the  indemnity  given  by 
the  insurers,  and  not  to  diminish  the  loss  they  have  made  good  {Burnand, 
7  A.  C.  333).  The  Scotch  case  of  Whitworth  (12  R.  204)  may  be  referred 
to  as  showing  how  the  rights  of  insurers  and  assured  were  worked  out  in 
a  case  where  the  insurer  of  a  portion  of  the  risk  accepted  abandonment, 
but  the  case  ultimately  was  dealt  with  as  regards  the  bulk  of  the  insurers 
as  one  of  partial  loss,  and  the  assured  disregarded  the  rights  of  the  insurers 
who  had  accepted  abandonment  in  that  part  of  the  ship  which  their 
insurance  was  proportionate  to.  The  insurers  cannot  claim  to  rank  on 
the  fund  paid  into  Court  by  a  shipowner  one  of  whose  ships  has  collided 
with  another  insured  by,  but  belonging  to  him,  and  by  fault  of  the  former, 
damage,  excluding  the  ship,  has  been  done  to  an  amount  exceeding  the 
statutory  limit  of  liability.  To  allow  the  insurers  relief  in  such  a  case 
would  just  be  to  allow  them  to  claim  from  the  assured  relief  in  respect  of 
the  negligence  of  his  agents  {Simjjsoji,  3  A.  C.  279). 

Within  the  last  few  years  it  has  been  more  than  once  held  that  ship- 
owners who  in  case  of  total  loss  have  abandoned  to  the  insurers  the  ship, 
have  thereby  freed  themselves  from  responsibility  for  the  expense  of  raising 
wreck  or  doing  other  work  under  such  Acts  as  The  Harbours,  Docks,  and 
Piers  Clauses  Act,  1847  {The  Ship  Chrystal,  [1894]  A.  C.  508;  Howard, 
Smith,  &  Sons,  [1896]  A.  C.  579),  which  it  is  held  throw  the  expense  on  the 
owners  at  the  time  it  is  incurred.  The  question  arises.  Are  the  insurers 
necessarily  bound  to  become  owners  of  the  wreck,  so  as  to  incur  the  further 
liability  for  such  expenses  over  and  above  total  loss  ?  That  question  does 
not  seem  to  have  been  formally  decided,  but  it  is  submitted  the  abandon- 
ment is  for  the  insurers'  benefit,  and  if  they  take  the  proper  steps  they  can- 
not be  forced  to  accept  either  ship  or  other  subject-matter  insured  if  this 
will  entail  a  burden  and  not  a  Ijenefit.  It  may  be,  a  mere  declinature  of 
abandonment  in  ordinary  form  might  not  suffice,  for  that  refers  to  a  denial 
that  there  is  a  total  loss  more  than  to  a  refusal  to  take  the  salvage.  But 
if  insurers  formally  intimated  that  they  declined  to  take  the  salvage  or  to 
have  anything  to  do  with  it,  it  is  submitted  they  would  be  held  free  from 
any  liability  connected  with  it.    This  is  the  view  of  Mr.  Phillips,  the  well- 
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known  American  writer  on  the  subject,  and  it  is  also  that  of  Mr.  M'Lachlan, 
the  editor  of  Aruould  (Arnould,  6th  ed.,  p.  977). 

The  insurer  of  a  mortgagee's  interest  in,  say,  a  ship  is  to  tlie  extent  of  any 
sum  paid  by  him  entitled  to  be  subrogated  to  the  mortgagee's  personal  claim 
on  the  shipowner  for  the  debt ;  but  in  general  the  insurance  is  effected 
in  the  joint  interest  of  mortgagor  and  mortgagee.  If  the  particular  insurer 
pays  more  than  his  due  proportion  of  the  loss  in  a  question  with  his 
co-insurers,  e.g.  in  a  case  of  double  insurance,  he  can  recover  the  difference 
from  those  who  have  underpaid. 

Return  of  Premium. —  In  the  ordinary  case  where  the  insurer  does  not  run 
any  part  of  the  risk  he  has  agreed  to  bear,  he  must  return  the  premium  of 
insurance  if  it  has  been  paid,  or  cannot  recover  it  if  not  (T//rie,  2  Cowp.  666). 
In  England  this  rule  may  have  been  based  on  the  doctrine  of  failure  of 
consideration,  which  has  not  the  same  place  in  Scots  Law  as  in  English,  but 
there  is  no  doubt  the  law  in  tlie  two  countries  is  identical.  The  question 
to  be  answered  in  general  is.  Has  the  risk  attached  ?  A  ship  insured  from 
a  port  is  wrecked  before  she  sails,  and  the  premium  is  returned.  If,  how- 
ever, she  starts,  but  immediately  after  deviates,  there  is  no  return.  If  the 
premium  is  apportionable  to  different  parts  of  the  risks  expressly  or  by 
usage,  if  the  risk  is  not  run  quoad  any  part  the  premium  apportionable  to 
that  part  is  returnable.  Where  part  of  the  subject-matter  insured  has  not 
been  put  at  risk,  there  is  a  porportionate  return  of  premium.  So  where 
there  are  port  and  voyage  risks  and  separate  rates  of  premium  and  the 
latter  risk  is  not  run.  If  the  policy  is  voided  by  the  breach  of  the  implied 
warranty  of  seaworthiness,  the  premium  must  be  returned.  So  if  the 
assured  has  no  insurable  interest.  If  he  has  only  part  insurable  interest 
there  may  be  a  return  of  part.  There  will  be  no  return  in  any  case  if  there 
has  been  either  fraud  or  illegality  on  the  part  of  the  assured  or  his  agents. 
By  illegality  is  meant  that  the  adventure  or  contract  is  illegal  or  struck  at 
by  Statute.  In  sucli  a  case  the  Courts  decline  to  interfere.  The  assured  is, 
however,  under  no  obligation  to  run  the  risk  so  as  to  let  the  insurer  earn  the 
premium,  nor  does  it  prevent  him  from  claiming  return  that  there  has  been 
concealment  or  misrepresentation,  unless  there  has  been  fraud  on  his  part 
(see  M'Arihur,  2nd  ed.,  p.  7).  Tlie  parties  may  of  course  bargain  as  to 
return  of  premium,  and  in  point  of  fact  there  are  clauses  introduced  into 
time  policies  on  the  subject.  If  an  assured  is  over-insured  he  can  get  a 
return  of  ]);irt  of  the  premium,  but  this  is  subject  to  qualification  where  there 
is  douljle  nisurance. 

Mutual  Insurance  Associations. — Cursory  as  this  article  necessarily  is,  it 
would  be  incomplete  without  reference  to  the  development  of  insurance  by 
means  of  mutual  associations.  There  have  been  such  associations  for  long 
(see  M'Arthur,  ])p.  oo.S,  :-5;39).  But  during  the  last  thirty  years  their  progress 
has  been  encn-aious.  In  one  way  or  another  the  special  risks  which  ship- 
owners luu  iiave  been  niinimisud  ;  insured,  or  distributed  over  so  large  area, 
as  to  ])revent  in  the  ordinary  case  heavy  losses  falling  on  any  one  owner. 
The  risks  the  association  cover  are  exclusive  of  those  covered  by  Lloyd's 
policy  in  ordinary  form,  and  it  is  due  to  this  that  more  than  one  question 
as  to  the  protection  given  by  such  a  policy  has  been  settled  by  decision. 
The  associations  very  generally  make  special  jirovision  with  icgard 
to  the  terms  of  tlie  contracts  of  atrrcightinent  entered  into  by  their 
meml)ers  to  secure  that  these  C(»ntain  such  clauses  exemptive  of  liability 
for  negligence  of  crew  and  other  matters  as  are  practicable.  lU-yond  they 
coyer  in  one  way  or  another  every  variety  of  loss  and  risk  to  wliidi  the 
8hip])ing  trade  is  subject.  Smidl  damage  claims;  claims  in  respect  of  loss 
H.  K.— VOL.  vni.  ig 
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or  injury  to  life;  of  damage  to  cargo  on  board  the  carrying  ship;  of 
collision,  so  far  as  not  covered  by  the  usual  running  -  down  clause;  of 
injuries  done  to  pier  or  harbour  works,  or  the  expense  of  removing  a  ship 
which  is  an  obstruction  in  a  channel ;  loss  due  to  fault  of  the  master  or 
crew ; — in  short,  as  some  rules  put  it,  "  all  losses  incident  to  shipowning  " 
may  be  covered,  though  it  may  be  remarked  these  general  words  will  be 
held  limited  by  their  context  (see  Rogers  &  Co.,  1  Com.  Gas.  414).  Nor  is  the 
protection  limited  to  insurance  proper;  the  costs  of  litigation  to  enforce 
claims  for  freight  and  demurrage,  of  legal  inquiries  in  which  the  ship  is 
interested,  or  of  defending  her  from  unjust  claims,  are  fair  examples  of 
expenses  which  mutual  clubs  or  associations  agree  to  bear  jointly  for 
individual  members.  Naturally  there  has  been  a  good  deal  of  litigation 
in  connection  with  such  associations,  but  the  questions  have  in  the  main 
turned  on  the  special  words  used  in  the  rules  or  policy  of  the  special 
association  concerned,  and  it  is  impossible  to  do  more  than  refer  to  some 
of  them,  e.g. :  Action  by  manager  {Evans,  1  Q.  B.  D.  45) ;  right  of  member 
only  to  sue  on  mutual  insurance  policy  {Montgomeric,  [1891]  1  Q.  B.  370) ; 
stamp  on  association  policy  {In  re  Teignmouth  General  Mutual  Shipping 
Assoc.,  L.  E.  14  Eq.  148);  illegal  association  under  Companies  Acts  {In  re 
Arthur  Average  Assoc.,  etc.,  L.  E.  10  Ch.  542)  ;  specification  of  members' 
names  in  policy  of  association  underwritten  for  them  {Inverkcithing  Assoc, 
9  E.  1043);  Are  individual  part  owners  liable  for  calls,  or  the  managing 
owners  only  ?  {Great  Britain  100  Al  Assoc,  22  Q.  B.  D.  710).  Cases  which 
liave  decided  what  is  the  true  meaning  of  such  phrases  as  improper  or 
negligent  navigation  or  management  of  a  ship  have  been  already  treated 
of.  (See  Charteh.)  It  may  be  noted  liability  for  improper  stowage  is 
frequently  excluded  by  the  rules  of  particular  associations.  In  each  case 
the  rules  of  the  association  must  be  carefully  examined,  and  their  fair 
meaning  will  be  given  effect  to,  having  regard,  of  course,  to  any  decision  on 
the  meaning  of  particular  phrases,  and  in  general  to  the  principles  which 
underlie  the  law  applicable  to  marine  insurance. 

Notes. — (1)  This  article  is  to  a  material  extent  based  on  the  Marine 
Insurance  Bill,  1897.  (2)  American  authorities  and  text  writers  are  always 
suggestive  and  valuable,  but  care  must  be  taken  in  dealing  with  them,  as 
the  insurance  law  of  the  States  differs  in  important  matters  of  detail  from 
our  own,  e.g.  in  what  constitutes  a  constructive  total  loss. 

[Arnould,  Phillips,  M' Arthur,  on  Insurance.'] 

See  Abandonment;  Adjustment;  Average;  Barratky;  Charter 
Party;  Collision;  Deviation;  Freight;  Salvage;  etc. 


lYIark,  Subscription  by. — A  deed  signed  by  mark  or  cross 
will  not  be  sustained  {CrosUe,  1865,  3  M.  870;  Graham,  1848,  11  D.  173; 
Dickson,  Evidence,  s.  672;  M.  Bell,  6'o??i.  i.  49,  457 ; -Craigie,  J/oi'.  Bights, 
2nd  ed.,  68,  88).  When  a  person  cannot  write  his  name,  his  deed  must  be 
authenticated  by  a  notary  public  or  justice  of  the  peace  in  the  manner 
prescribed  by  37  &  38  Vict.  c.  94,  s.  41.  See  Deeds  (Execution  of). 
Custom  and  favour  to  commerce  have  excepted  from  this  rule  documents 
in  re  mcrcatoria.  See  In  re  mercatoria  Writings.  Documents  so 
signed,  however,  will  not  warrant  summary  diligence  (M.  Bell,  i.  457). 
Where  a  mark  is  admissible,  the  subscriber's  name  is  usually  written  by 
someone  to  identify  the  mark,  thus:  John  +  Brown  (Dickson,  ut  sup.,  note 
(L)).  See  also  Bills  of  Exchange  (vol.  ii.  at  p.  112).  Eorgery  of  a  person's 
mark  is  of  course  a  crime  (Macdonald,  Crhii.  Law,  77). 
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lYlarking"  of  Goods. — See  Deliveky  of  Moveables. 


Market  Overt. — "  Where  goods  are  sold  in  market  overt,  according 
to  the  usage  of  the  market,  the  buyer  acquires  a  good  title  to  tlie  goods,  pro- 
vided he  buys  them  in  good  faith  and  without  notice  of  any  defect  or  want 
of  title  on  the  part  of  the  seller.  The  provisions  of  this  section  do  uot  apply 
to  Scotland."  "  "Where  goods  have  been  stolen,  and  the  ofiender  is  prose- 
cuted to  conviction,  the  property  in  the  goods  so  stolen  revests  in  the  person 
who  was  the  owner  of  the  goods,  or  his  personal  representative,  notwith- 
standing any  intermediate  dealing  with  them,  whether  by  sale  in  market 
overt  or  otherwise  "  (Sale  of  Goods  Act,  1893,  ss.  22,  24).  These  sections 
do  not  apply  to  Scotland,  where  the  rule  has  always  been  that  the  owner  of 
things  stolen  (except  money,  bank  notes,  and  negotiable  bills  and  securities ; 
see,  e.g.,  Walker  &  Watson,  1897,  35  S.  L.  K.  26)  may  recover  them  out  of 
the  hands  of  a  home  fide  purchaser  for  value.  "  Market  overt  in  the  country 
is  held  on  special  days  provided  by  charter  or  prescription,  but  in  London 
every  day  except  Sunday  is  market-day.  In  the  country  the  only  place 
that  is  market  overt  is  the  particular  spot  of  ground  set  apart  by  custom  for 
the  sale  of  particular  goods,  and  this  does  not  include  shops ;  but  in  London 
every  shop  in  which  goods  are  exposed  publicly  for  sale  is  market  overt  for 
such  goods  as  the  owner  openly  professes  to  trade  in  "  (Benjamin  on  tSale, 
p.  8).    See  Eestitution  ;  Sale  ;  Vitium  reale. 


Markets. — See  Fairs  and  Markets. 


Marks    (Merchandise)    Act.— See    Merchandise    Marks 
Act. 


Marque. — See  Keprisal. 


Marquis  {MarcMd). — A  noble  of  the  second  rank  in  the  British 
peerage.  The  title  of  "marquis"  is  said  to  liave  originated  in  the  military 
office  of  Keeper  of  the  Frontier — tlie  marches  of  the  kingdom  (Selden  on 
Drayton's  Polyalhion,  s.  7  ;  Titles  of  Honour,  pt.  ii.  s.  47  ;  Blacks  tone, 
Commentaries,  i.  12.  3).  The  dignity  was  introduced  into  Scotland  in 
1476,  when  it  was  conferred  l)y  James  iii.  on  his  second  son  Jumes,  wlio 
was  made  at  his  baptism  Marquis  of  Ormond.  At  that  time  it  liad  already 
Ijccome  purely  a  degree  of  noljility,  without  tlie  duty  of  performing  the 
special  services  which  are  said  to  have  given  rise  to  the  title. 

The  parliamentary  robe  of  tlie  mar([uis  is  of  scarlet,  with  three  doublings 
of  ermine  on  the  left  front  and  four  on  the  right.  His  coronet  is  a  circle 
of  gold,  from  which  rise  four  strawberry  leaves  alternate  with  four  silver 
balls.  'J'iie  coronet  is  worn  over  the  cap,  which  is  common  to  all  the  peers 
(sec  DcKK).  Wh(!n  the  coronet  is  re]>reseiit(!d  heialdically,  two  balls  and 
tiiree  l(!av(!S,  of  which  latter  two  a,i'(^  in  ])r(»lile,  iU'c  shown.  A  iiiav(niis  or 
niareliioness    is    styled,    in     formal     ti;rms,    "Tlie    Most     iiniioinahle    the 

.\[aii|uis  (jf ,"  or  "The   INIost  Jlonom'abli!  the  Mai-ehioiiess  of  ." 

'I'hey  arc  similarly  addressed  "My  Lord  Manpus,"  "My  Lady  Marclii(jness." 
Their  eldest  son  takes  one  of  his  father's  secondary  titles,  and   ranks  after 
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the  earls.  Their  daughters  and  younger  sons  are  styled  respectively  as 
those  of  dukes  (see  Duke).  The  style  of  the  signature  of  a  marquis  or 
marchioness  is  as  that  of  other  peers. 

See  also  Dignities ;  Peerage;  Pkegedence. 


Marriage. 

I.  Definition  of  Marriage  and  Sources 

of  Marriage  Law. 
II.  Grounds  of  Nullity  of  Marriage  and 
its  Effects. 
a.  Impediments — 
Nonage. 
Impotence. 

Insanity    or    Intoxica- 
tion. 
Consanguinity  and  Affinity. 
Prior       Marriage        Subsist- 
ing. 
Non  -  Residence       in       Scot- 
land. 
Royal  Marriage  Act. 


6.  No  Genuine  Consent — 

Error. 

Force. 

Fraud. 
in.  Constitution  of  Marriage. 
a.  Regular. 
h.  Clandestine, 

c.  Irregular — • 

Declaration  de  prcesenti. 
Promise  suhsequcidc  cojmla. 
Cohabitation  and  Habite  and 
Repute. 

d.  How  Question  of  Marriage  can 

be  tried. 
IV.  International  Aspect  of  Marriage. 
V.  Registration  of  Marriages. 


I.  Definition. 

Marriage  "  is  the  voluntary  union  for  life  of  one  man  and  one 
woman,  to  the  exclusion  of  all  others "  (so  defined  by  Ld.  Penzance  in 
Hl/de,  1866,  L.  Pt.  1  D.  &  P.  at  p.  133 ;  and  see  BriiiMcy,  1890,  15  P.  D. 
76).  It  is  thought  this  definition  would  be  improved  by  adding  "  entered 
into  in  a  manner  which  satisfies  the  law  of  the  place  where  the  union  is 
contracted,"  or  similar  words. 

It  differs  from  ordinary  contracts,  for  they,  in  Stair's  words,  "may  be 
framed  and  composed  at  pleasure  ;  but  so  cannot  marriage,  wherein  it  is  not 
in  the  power  of  the  parties,  though  of  common  consent,  to  alter  any  sub- 
stantial "  (Stair,  i.  4.  1).  The  personal  rights  and  duties  of  the  spouses,  and 
the  grounds  upon  which  the  marriage  may  be  dissolved,  are  fixed  by  law, 
and  cannot  be  varied  by  the  agreement  of  parties  (see  Warrcnder,  1835, 
2  Sh.  &  M'L.  at  p.  200,  per  Ld.  Brougham ;  Edmonstone,  1816,  Ferg.  Div. 
Cases,  397 ;  Moss,  4  June  1897,  13  T.  L.  E.  459 ;  Eraser,  H.  &  W.  i.  155). 

The  marriage  must  be  contracted  with  such  ceremonies  or  forms  as  are 
required  by  the  law  of  the  country  where  it  is  entered  into.  But  the 
personal  rights  of  the  spouses  and,  where  there  is  no  marriage  contract,  the 
interests  of  each  in  the  other's  moveable  estate,  are  fixed  not  by  the  law  of 
the  place  where  the  marriage  is  solemnised,  but  by  that  of  the  husband's 
domicile  (see  Domicile;  and  see  Eraser,  H.  &  W.  ii.  1297-1326  ;  Walton, 
H.  &  W.  372-419;  and,  infra,  Intcrnationcd  Aspects  of  Marriage). 

It  is  essential  to  a  valid  marriage  that  the  parties  consent  to  take  each 
other  for  husband  and  wife.  What  evidence  will  be  regarded  as  sufficient 
proof  of  this  interchange  of  consent  will  be  considered  later.  Persons, 
therefore,  who,  from  a  want  of  capacity,  cannot  give  a  valid  consent  to  any 
contract,  are  unable  to  nuirry,  wliatever  forms  and  ceremonies  of  marriage 
they  may  go  through.  And  a  man  legally  mpax  may  be  prohibited  from 
marrying  a  particular  woman  on  the  ground  of  consanguinity  or  affinity,  or 
because  she  has  been  divorced  for  adultery  with  him,  and  his  name  appears 
in  the  decree.  In  this  case  also  no  form  of  marriage  can  give  any  validity 
to  the  contract. 
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Sources  of  Marriarje  Zrt?/'.— The  law  of  Scotland  as  to  marriage  is,  like  the 
law  of  England,  based  upon  the  Caxon  Law  {q.v.),  which  was  administered  in 
tlie  Ecclesiastical  Courts  before  the  Eeforniation  (see  Dalr/f/njilc,  1811,  2 
Hag.  Con.  at  p.  70  and  p.  81 ;  CoUins,  1884,  11  E.  (H.  L.)  19  ;  Pollock  and 
Ma*itland,  Ilisf.  of  Emjlish  Lau\  ii.  oGO).  AMiether  the  canon  law  of  Home, 
as  such,  was  binding  on  tlie  Scottish  Courts  in  the  sense  in  which  they  are 
now  bound  by  a  British  statute,  or  if  it  was  only  the  statutes  of  the  Scotcli 
Trovincial  Councils  wliich  bound  them,  is  a  question  of  difficulty.  Eraser 
thinks  it  ivas  only  the  canon  law  embodied  in  the  statutes  of  the  Scotch 
Provincial  Councils  which  was  so  binding,  while  the  rest  of  the  canon  law 
was  referred  to,  but  a  particular  rule  might  be  rejected  by  the  Court 
{H.  ii-  IV.  i.  28  scq.).  In  England,  a  similar  view  is  supported  by  the 
opinions  in  Queen  v.  Millis  (1844,  10  CI.  &  Fin.  534)  and  by  the  Peport  of 
the  Ecclesiastical  Courts  Commission,  1883  (see,  c.^.,vol.  i.  p.  18). 

There  is,  however,  great  force  in  the  contention,  put  forward  with  much 
learning  by  Professor  Maitland,  that  the  Ecclesiastical  Courts  in  England, 
at  anyrate  until  the  eve  of  tlie  Peformation,  never  claimed  such  a  degree 
of  independence,  but  treated  the  canon  law  made  by  the  Popes  as  absolutely 
binding  (English  IlistoricaJ  Fieview,  189G,  pp.  446  seq.  and  G41  seq.),  and  it  is 
unlikely  that  the  Church  Courts  in  Scotland  were  more  independent  than 
those  of  England. 

The  law  as  administered  prior  to  the  Peformation  was  only  abrogated 
so  far  as  it  was  contrary  to  the  Protestant  religion  (Act  1507,  c.  31). 

Subject  to  this,  the  canon  law  of  marriage  continued  to  be  administered 
(see  Peport  of  lioyal  Commission  on  Marriage  Laws,  1868,  p.  16,  and  see 
Hailes,  Dccis.  499).  But  divorce  a  vinculo  was  introduced  (see  Divorce),  the 
law  has  been  much  developed  by  judicial  decision,  some  changes  have  been 
made  by  statute,  and  the  Court  is  now  entitled  to  reject  or  modify  any  rule 
of  the  canon  law  which  appears  not  to  be  in  itself  reasonable  or  expedient, 
unless  it  has  been  received  into  our  law  and  acted  on  (per  Ld.  Watson  in 
Collins,  1884,  11  P.  (H.  L.)  at  p.  33  ;  and  see  Purvcs  Trs.,  1895,  22  P.  513). 
The  best  modern  works  on  the  canon  law  of  marriage,  as  elaborated  in  the 
Middle  Ages, are  Freisen,  Gcschirkte  des  Canonischcn Ehcrcchis,  2nd  ed.,  Padcr- 
boiw,  1893,  and  Esmein,  Lc  Marinrjc  en  Droit  Canoniquc,  Paris,  1891.  The 
work  of  Friedberg,  Das  Rccht  tier  Eheschlicssiing,  Leipzig,  1865,  is  a  learned 
and  valuable  account  of  the  later  history  of  the  canon  law  as  modified  in 
the  principal  European  States  after  the  Peformation.  The  early  law  of 
marriage  in  England  is  there  fully  treated — that  of  Scotland  somewhat 
more  sfightly.  Dr.  Friedberg's  statement  of  the  results  reached  in  other 
countries  often  throws  much  light  on  disputed  points.  (See  also  Friedberg, 
Lehrhach  des  Kirchenrechts,  4th  ed.,  Leipzig,  1895;  Pollock  and  Maitland, 
Hist,  of  English  Law). 

IL  Grounds  of  Nullity  of  Marriage  and  Effects  of  Decree. 
Imi'EDIMENTS  to  j1/./avv'A-/(;/-.— (l)NoNAt;E.— I'upils  cannot  marry,/.<'.  in 
Scotland  males  under  f.jurtcen  and  females  under  twelve.  (For  a  table  giving 
the  ages  of  consent  in  the  European  States,  see  ILunmick,  Marriage  Law  of 
England,  p.  380).  If  they  lived  together  and  continued  to  do  so  after  botli 
had  attained  minority,  tliey  might  be  found  to  be  married,  but  ibis  would 
be  because  there  was  evidence  of  consent  after  the  inipcdinient  of  nonage 
had  ceased  to  exist  (Ersk.  i.  0.  2 ;  Eraser,  IL  cl;  W.  i.  51  ;  Johnston,  1770, 
Mor.  8931  ;  see  Bishop,  Marriage  and  Divorce,  i.  577).  In  the  ca.se  of  John- 
ston it  was  held  that  a  boy  could  not  marry  until  he  was  actually  fourteen 
years  old.     It  was  not  enough  to  show  that  he  liad  then  physical  capacity 
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to  consummate  marriage,  or  that  the  alleged  marriage  had  been  in  fact  con- 
summated. The  action  of  declaration  of  nullity  may  be  brought  by  either 
party,  or  by  anyone  who  can  show  a  pecuniary  interest  in  establishing  the 
nullity  (Fraser,  H.  &  W.  ii.  1244;  Bell,  Prin.  s.  1524;  Sherwood,  1838, 
1  Moo.  P.  0.  C.  353  ;  Farcmouth,  1811,  1  ThilL  355). 

(2)  Impotence. — Either  spouse  may  bring  an  action  to  have  the  marriage 
declared  a  nullity  on  the  ground  that  the  other  spouse  was  at  the  time  of 
the  marriage,  and  still  is,  incapable  to  consunnnate  it  {C.  B.,  1884,  11  11. 
1060  ;  affd.  1885,  12  R  (H.  L.)  36).  But  it  seems  that  such  an  action  would 
not  be  competent  at  the  instance  of  the  impotent  party  (Fraser,  H.  &  W. 
i.  98;  Bell,  Prin.  s..  1524;  see  Norton,  1819,  3  Phill.  147;  Lcivis,  35  L.  J. 
P.  &  M.  105 ;  IlaJfcn,  1881,  6  P.  D.  13 ;  but  see  A.,  1887,  19  L.  E.  Ir.  403). 
And  it  is  certain  that,  if  the  aggrieved  spouse  accpiiesces,  such  an  action  by 
a  third  party  would  not  be  entertained  (Fraser,  'iDoW,  ut  siL])ra]  A.,  1868, 
L.  E.  1  P.  &  D.  559).  It  is  thought  that  the  action  is  only  competent 
during  the  lifetime  of  both  parties,  subject  to  the  possible  right  of  an 
executor  to  continue  an  action  begun  before  the  pursuer  died  (see  Green  or 
Porthwicl',  1896,  24  E.  211 ;  P.  v.  S.,  1868,  37  L.  J.  P.  &  M.  80;  A.,  L.  E. 

1  P.  &  D.  559). 

There  must  be  incapacity  to  perform  the  sexual  act.  It  need  not  be 
absolutely  incurable.  If  the  evidence  is  that  it  might  possibly  be  cured  by 
an  operation  which  the  defender  refuses  to  undergo,  this  may  be  sufficient 
(i.,  1882,  7  P.  D.  16;  Williams,  1861,  2  S.  &  T.  240;  and  see  F.,  1896, 
75  L.  T.  192). 

There  may  be  impotence  though  there  is  a  possibility  of  partial  sexual 
intercourse  {Dca7ie,  1845,  1  Eob.  Ecc.  279 ;  B—n,  1854,  1  Ecc.  &,  Ad.  248 ; 
per  Ld.  Watson  in  G.  B.,  12  E.  (H.  L.)  at  p.  44;  see  Hunt,  1856,  Dea.  & 
Sw.  at  p.  129 ;  Fraser,  H.  &  W.  i.  91 ;  and  see  a  case,  decided  by  the 
Austrian  Supreme  Court,  in  Journal  du  Droit  International  Privd,  1896, 
vol.  xxiii.  p.  422).  And  it  is  sufficient  to  prove  that  the  man  was  impotent 
quoad  lianc  though  he  might  not  be  so  quoad  another  woman. 

For  the  ground  of  complaint  is  that  the  relation  between  the  parties  in 
the  particular  case  is  not  a  true  marriage,  inasmuch  as  it  cannot  be 
physically  consummated.  And  where,  as  in  the  common  case,  there  is  no 
malformation,  and  impotence  has  to  be  inferred  from  non-consummation 
after  opportunity,  it  is  clearly  impossible  to  prove  that  the  man,  e.g.,  is 
necessarily  impotent  as  to  all  women  (see  per  Dr.  Lushington  in  N.  f.  c. 
M.  V.  M.,  1853,  2  Eob.  Ecc.  Cases,  at  p.  635  ;  and  per  Selborne,  L.  C,  in  G.  B., 
12  E.  (H.  L.)  at  p.  44 ;  H.,  1873,  L.  E.  3  P.  &  D.  126  ;  Fraser,  H.  &  W.  i.  92  ; 
Bishop,  Marriage  and  Bivoree,  i.  s.  779). 

In  several  English  cases  decree  has  been  granted  on  the  ground  of  the 
wife's  impotence  though  no  stiuctural  defect  was  proved.  Her  continued 
refusal  to  permit  intercourse  has,  in  the  absence  of  rebutting  evidence,  been 
referred  to  want  of  capacity  (>S'.,  1878,  L.  E.  3  P.  &  D.  72;  G.,  1871,  L.  E. 

2  P.  &  D.  287 ;  P.,  1896,  75  L.  T.  192). 

Rule  of  Triennial  Gohalitation. — By  the  canon  law,  where  there  has  been 
cohabitation  for  three  years,  and  the  wife  can  show  that  she  is  I'irgo  intacta, 
there  is  a  presumption  that  the  husband  is  impotent,  and  unless  he  rebut 
the  presumption  she  will  be  entitled  to  decree  of  nullity  {Decretal,  4. 15. 
5,  and  4.  15,  7).  This  rule  has  been  recognised  in  England  {Lewis,  35  L.  J. 
Mat.  H.  L.  105)  and  would  probably  be  followed  in  Scotland  (per  Ld. 
Watson  in  G.  B.,  1885,  12  E.  (H.  L.)  at  p.  45 ;  see  Fraser,  H.  &  W.  i.  100). 
But  where  permanent  impotence  is  proved  by  positive  evidence,  the  Court 
will  grant  decree  although  the  parties  have  not  cohabited  for  three  years 
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{C.  B.,  12  E.  (H.  L.)  3G ;  M.,  2  Eob.  Ecc.  618 :  A.,  1853,  Spinks'  Rep.  12  ; 
G.,  1854,  Spiuks'  Rep.  389 ;  F.,  189G,  75  L.  T.  192). 

Tnsi7iccri(>/  and  Ddny  as  Bars  to  Action. — Decree  will  be  refused  if  there  are 
"  facts  and  circumstances  proved  which  so  plainly  imply  on  the  part  of  the 
complaining  spouse  a  recognition  of  the  existence  and  validity  of  the 
marriage  as  to  render  it  most  inecpiitable  and  contrary  to  public  policy  that 
he  or  she  should  be  permitted  to  go  on  to  challenge  it  with  effect  "  (per  Ld. 
Watson,  C.  B.,  nt  supra,  at  p.  45  ;  and  see  per  Selborne,  L.  C,  ih.  at  p.  38  ; 
Fraser,  H.  &  W.  i.  94).  The  elements  of  delay  will  enter  into  consideration 
{0.  B.,  lit  supra,  ii\.  p.  140),  but  in  itself  it  will  not  constitute  a  bar  (Fraser,  I.e. 
C.  B.,  2  Rob.  Ecc.  585  ;  L.,  [1895]  p.  274).  And  the  fact  that  the  pursuer  has 
a  collateral  motive  is  not  a  bar.  In  the  case  of  C.  B.,  12  R.  (H.  L.)  36,  the 
wife  successfully  pleaded  nullity  as  a  defence  to  an  action  of  divorce  at 
the  husband's  instance  on  the  ground  of  her  adultery  (see  also  L.,  [1895] 
p.  274). 

Limit  of  Age. — There  is  no  precise  limit  of  age  laid  down  by  law,  but  it 
may  safely  be  assumed  that  a  marriage  entered  into  by  two  old  persons 
would  not  be  annulled  on  this  ground,  at  least  unless  there  was  actual  mal- 
formation. For  in  the  marriages  of  aged  persons  potcntia  cojndandi  is  not 
an  implied  condition  (Stair,  i.  4.  6.  4  ;  Ersk.  i.  6.  7 ;  Fraser,  H.  &  IV.  i.  93). 
But  a  marriage  between  a  man  of  fifty -four  and  a  woman  of  forty-nine  was 
annulled  on  the  ground  of  the  wife's  impotence  where  there  was  malforma- 
tion ( W.  V.  K,  1861,  2  S.  &  T.  240). 

(3)  Insanity  or  Intoxication. — An  insane  person  cannot  give  a  valid  con- 
sent, and  therefore  the  insanity  of  either  party  is  an  impediment  to  mar- 
riage (Stair,  i.  4.  6 ;  Ersk.  i.  6.  2 ;  Fraser,  R.  &  W.  i.  55).  The  question  is, 
"  Whether  the  defender  was  capable  of  understanding  the  nature  of  the 
contract  she  was  entering  into,  free  from  the  intiuence  of  morbid  delusions 
upon  the  subject  ?"  (per  Sir  J.  Hannen  in  Hunter,  1881,  10  P.  D.  at  p.  95  ; 
see  Durham,  1885, 10  P.  D.  80 ;  Hancock,  1867,  L.  R.  1  P.  &  D.  335).  Where 
no  fraud  has  been  practised  a  marriage  may  be  good  thougli  one  of  the 
parties  is  a  deaf  mute  and  of  verv  dull  intellect  (Harrod,  1854,  1  Kay  & 
J.  4). 

IVho  has  a  Title  to  Sue  ? — The  action  may  be  brought  after  recovery  of 
sanity  by  the  person  who  avers  he  was  insane  at  the  time  of  the  alleged 
marriage  {Timier,  1808,  1  Hag.  Con.  414;  Fraser,  H  c&  W.  i.  74).  If  the 
insane  person  has  been  cognosced,  the  action  may  perhaps  be  brought  by  the 
tutor-dative  {Thomson,  1887,  14  R.  634;  Fraser,  Z.c).  If  the  party  who 
was  insane  has  recovered,  it  appears  that  during  his  lifetime  no  other  person 
has  a  title  to  sue  unless  he  can  qualify  a  s))ecial  interest  (Turner,  ut  supra ; 
see  Sherwood,  1837,  1  Moo.  P.  C.  C.  353 ;  Fraser,  I.e.).  The  action  is 
competent  at  the  instance  of  the  same  party  (Durham  and  Hunter,  nt  su^jra). 
If  the  pursuer  die  after  raising  the  action,  it  may  be  insisted  in  by  the 
executor  (Green  or  Borthtvick,  1896,  24  li.  211).  And  after  the  death  of 
either  of  the  parties  it  seems  that  any  person  qualifying  an  interest  could 
institute  the  action  (Fraser,  JI.  cIj  JF.  i.  75  ;  Turner,  nt  supra,  note  on 
p.  415). 

Burden  of  Proof. — The  onus  lies  on  the  party  averring  the  insanity 
(Durham,  1885,  10  P.  D.  80;  Cannon,  1885,  10 'P.  D.  96).  If,  however, 
pei'manent  insanity  at  a  date  prior  to  the  contract  be  proved,  the  onus  is 
shilied,  and  it  will  lie  on  the  party  averring  tliat  there  had  been  a  temporary 
recovery  or  lucid  interval  to  make  good  that  averment  (Lc  Gei/t,  1834, 
Milward  Irish  Ecc.  Rep.  325;  Turner,  ut  supra;  Fraser,  H.  (&  J/^.  i.  55). 
Undoubted  insanity  shortly  after  the  marriage  is  not  in  itself  sullicient  to 
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prove  want  of  capacity  at  its  date,  but  it  will   be  a  fact  to  take  into 
consideration  {Durham  and  Cannon,  ut  siqna). 

Intoxication. — It  is  a  ground  of  nullity  that  one  of  the  parties  was  so 
intoxicated  as  to  be  bereft  of  reason  {Johnston,  1823,  2  S.  495  (N.  E.  437); 
Eraser,  H.  &  W.  i.  71).  Into  sucli  a  case  the  element  of  fraud  (see  infra) 
could  hardly  fail  to  enter  (see  Le  Geyt,  ut  siqjra ;  Parker,  2  Lee,  382 ; 
Gore,  1845,  13  M.  &  W.  623 ;  PolloJc,  1875,  2  R  497). 

Marriage  originally  Null  may  he  Validated. — -Marriage  may  be  vali- 
dated by  consent  after  return  to  sanity  or  sobriety. 

It  cannot  be  doubted  that  continuation  of  cohabitation  after  return  to 
sanity  or  sobriety  would  be  jjrimd  faeie  evidence  of  matrimonial  consent 
(see  Johnston,  1823,  2  S.  495  (N.  E.  437) ;  De  Thoren,  1876,  3  E.  (H.  L.)  28  ; 
Camphcll,  1867,  5  M  (H.  L.)  115  ;  Hill,  1870,  25  L.  T.  183;  Pollok,  1875, 
2  E.  497). 

(4)  Consanguinity  and  Affinity. — Marriage  is  forbidden  between  per- 
sons who  stand  to  each  other  within  certain  degrees  of  kin,  and  an  alleged 
marriage  between  such  persons  will  be  declared  a  nullity.  An  action  for 
that  purpose  is  competent  to  either  of  the  parties,  to  any  third  person 
showing  an  interest,  or  to  the  public  prosecutor  (Eraser,  H.  &  W.  i.  74, 
129,  note  {a);  Turner,  1808,  1  Hag.  Con.  414,  note;  ^?ifZm6's,  1888,  14 
P.  I).  15).  A  relation  of  affinity  is  equivalent  to  a  relation  of  consan- 
guinity, e.g.  the  relations  of  a  man's  wife  stand  in  the  same  degree  to  him 
as  they  do  to  her  {Purves  Trs.,  1895,  22  E.  513). 

Ways  of  Rcekoning  Degrees. — There  are  two  ways  of  counting  degrees  of 
kin.  The  civil  or  Eoman  law  reckons  in  the  direct  line,  a  degree  for  every 
generation,  and  discovers  the  degree  within  which  two  persons  are  related 
collaterally  by  counting  from  one  of  them  up  to  the  common  ancestor  and 
then  down  to  the  other.  Thus  a  father  and  son  are  in  the  lirst  degree, 
brothers  in  the  second,  and  first  cousins  in  the  fourth.  The  canon  law 
reckons  the  degrees  in  the  direct  line  in  the  same  way,  but  in  the  collateral 
it  counts  only  up  to  the  common  ancestor  and  not  down  again.  When  the 
parties  are  not  in  the  same  degree  of  descent,  it  counts  only  the  longer  line, 
i.e.  the  number  of  degrees  up  to  the  common  ancestor  from  that  one  of  the 
two  persons  who  is  furthest  removed  from  him.  This  number  is  that  of 
the  degree  of  kindred  between  the  two  persons.  According  to  this  mode, 
brothers  are  in  the  first  degree,  first  cousins  in  the  second,  an  uncle  and  a 
niece  in  the  second  (Ersk.  i.  6.  8  ;  Eraser,  H.  &  W.  i.  106 ;  see  authorities 
cited  in  Purves  Trs.,  1895,  22  E.  at  p.  520,  and  the  Arhor  Consanguinitcitis 
and  the  Arlor  Affinitatis  at  the  end  of  pars.  1  of  Eriedberg's  edition  of 
the  Corpus  Juris  Canonici,  or  p.  xxv  of  the  introduction  to  the  Lilcr 
Officialis  Sancii  Andrec,  reprinted  by  the  Abbotsford  Club,  1845). 

Within  lohat  Degrees  Persons  cannot  Marry. — Before  the  Eeformation 
persons  related  within  the  fourth  degree  according  to  the  canon  law, 
e.g.  third  cousins,  could  not  marry  (see  the  Canon  65,  An.  1242  and  1269, 
in  Hailes'  Canons,  at  p.  41).  And  kindred  or  affinity  was  created  between 
godparents  and  godchildren  by  baptism,  and  was  also  created  by  carnal 
intercourse  without  marriage.  A  marriage,  e.g.,  was  set  aside  because  the 
father  of  the  woman  was  the  man's  godfather  {Forrett,  1548,  Lib.  Of. 
S.  And.  No.  156),  or  because  the  man's  second  cousin  once  removed  had 
had  sexual  intercourse  with  the  woman  prior  to  the  alleged  marriage 
{Betoun,  1543,  ih.,  No.  133;  Eraser,  R.  &  W.  i.  109;  see  Wing,  1861, 
2  Sw.  &  Tr.  278).  Papal  dispensations  were  often  granted,  allowing 
persons  to  marry  who  were  within  the  forbidden  degrees,  and,  on  the  other 
hand,  persons  who  desired  to  be  free  from  a  marriage  and  able  to  marry 
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ac^ain,  though  they  could  not  obtain  a  divorce  a  vinculo,  frequently  attained 
the  same  end  by  discovering  some  ground  of  nullity  (see  pp.  xvii  aud  xxxvi 
of  the  Preface  to  tlie  Lihcr  Ojficialis  S.  Andnc,  and  for  examples  see  that 

work,  passim). 

At  the  Eeformation  the  range  of  the  impediments  based  on  consan- 
guinity or  affinity  was  much  narrowed,  and  the  doctrine  of  relationship 
being  created  by  baptism  or  by  illicit  intercourse  was  finally  abolished  (see 
Hamilton,  1827,  5  S.  716;  Bell,  Prin.  1527;  cf.  Wing,  ut  supra).  The 
Act  1567,  c.  15,  provided  "that  the  holie  band  of  marriage"  .  .  .  "  be  als 
lawful  and  als  frie  as  the  law  of  God  has  permitted,"  and  declares  "  that 
secuuds  in  degrees  of  cousanguinitie  and  affinitie,  and  all  degrees  outwith 
the  samiu  co'ntained  in  the  Word  of  the  Eternal  God,  and  that  are  not 
repugnant  to  the  said  Word,  might  and  may  lawfully  marry." 

And  the  Act  1567,  e.  14,  declares  incest  punishable  by  death,  and 
defines  persons  guilty  of  incest  as  such  "  as  abuses  their  bodie  with  the 
persons  in  degrie  as  God  in  his  Word  has  expressly  forbidden  in  ony  time 
coming,  as  is  contained  in  the  eighteenth  chapter  of  Leviticus."  These 
Acts  were  ratified  by  the  Act  1581,  c.  1. 

The  effect  of  these  Acts  is  to  import  the  eighteenth  chapter  of  Leviticus; 
and  in  construing  the  Act  1567,  c.  15,  it  has  been  fixed  (1)  that  "the  Act 
prohibits  not  only  all  marriages  which  are  expressly  prohibited  in  Scripture, 
but  also  all  marriages  which  are  repugnant  to  Scripture  as  being  in  pari 
casu  with  those  expressly  prohibited,  and  (2)  that,  unless  where  dis- 
tinguished in  Scripture,  relationship  by  affinity  is,  for  the  purposes  of  the 
Ac?,  equivalent  to  relationship  by  consanguinity  "  (per  Ld.  Low  in  Purves 
Trs.,ut  supra,  n,i  p.  537).  "Seconds"  means  according  to  the  canon  law 
computation,  e.g.  first  cousins  (Purves  Trs.,  ut  siqyra).  The  result  is  tliat 
marriage  is  forbidden  between  ascendants  and  descendants  ad  infinitum, 
and  in"  the  collateral  line  between  brothers  and  sisters,  consanguineaii  or 
uterine,  and  between  all  collaterals  one  of  whom  stands  in  loco  p)arentis  to 
the  other,  i.e.  is  the  brother  or  sister  of  a  direct  ascendant  of  the  other,  as 
uncle  and  niece,  aunt  and  nephew,  granduncle  and  grandniece,  grandaunt 
and  grandnephew  (Stair,  i.  4.  4 ;  Ersk.  i.  6.  8,  9  ;  Bell,  Prin.  1527  ;  Eraser, 
//.  &  W.  i.  119).  And  relationship  by  marriage  is  in  all  cases  equivalent 
to  relationship  by  blood;  so  marriage  with  a  deceased  wife's  niece  is 
unlawful  (Purves  Trs.,  ut  supra),  or  with  a  deceased  wife's  aunt  (Butler, 
1722,  Gilbert's  Folio  Rep.  156).  It  appears  that  affinity  would  not  be 
created  by  a  marriage  not  consummated  (Stair,  i.  4.  6  ;  Bankt.  i.  5.  103; 
Eraser,  H.  &  W.  i.  106,  120,  and  authorities  there  cited). 

The  institutional  writers  are  agreed  that  in  estimating  degrees  it  is 
innnaterial  that  the  relationship  is  only  by  the  half-blood  (Bankt.  i.  5.  42; 
Stair,  i.  4.  4 ;  Ersk.  i.  6.  9 ;  Bell,  Prin.  ii.  1527 ;  see  a  case  in  which  a  man 
was  convicted  of  incest  for  intercourse  with  the  daughter  of  his  deceased 
wife's  half-brother,  Blair  in  Hume,  i.  450 ;  and  cf.  P.  v.  Brighton,  1861, 
1  B.  &  S.  447). 

As  to  illegitimate  relations,  the  law  is  not  settled.  There  is  little  doubt 
that  a  mother  could  not  marry  her  illegitimate  son,  or  a  father  his  natural 
daughter.  Eraser  thinks  it  doubtful  if  a  brother  and  sister  born  illegitimate 
are  "proliibitcd.  But  it  is  thought  marriage  between  tlieni  would  be  for- 
bidden as  contrary  to  puldic  decency  (Eraser,  Jf^&  W.  i.  VM]  Ersk.  iv.  4. 
56;  Alison,  565;  Bankt.  i.  5.  42;  Macdonald,  Crim.  Law,  190;  see  Clarke, 
1891,  18  R.  (H.  L.)  63). 

In  England  it  seems  to  be  settled  that  when  the  natural  rcdationsln])  is 
established  it  has  the  same  effect  in  creating  inipedinicnts  to  marriage  as 
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if  it  sprung  from  a  legal  union  {Horner,  1  Hag.  Con.  337 ;  Blachnore,  181G, 
2  PhiU.  359 ;  IVoods,  1840,  2  Curt.  516 ;  E.  v.  Brawn,  1843,  1  C.  &  K.  144; 
B.  V.  St.  Giles,  1847,  17  L.  J.  Q.  B.  81 ;  B.  v.  Brighton,  1861,  1  B.  &  S.  447 ; 
B.  V.  Chaclioich,  1847,  11  Q.  B.  173.  See  also  J.  Voet,  23.  2.  35;  and 
cf.  the  civil  law  wliicli  recognised  the  natural  kinship  of  slaves  as  an 
impediment  to  their  marriage  after,  l»y  manumission,  they  had  been 
rendered  capable  of  contracting  lawful  marriage  at  all — Inst.  i.  10.  10; 
I)i(j.  23.  2.  54). 

Affinity  does  not  cease  with  the  dissolution  of  the  marriage  which 
created  it.  So  it  is  quite  settled  that  a  man  cannot  marry  the  sister  or 
niece  of  his  deceased  wife  (Burvcs'  Trs.,  ut  supra).  And  there  is  no  reason 
to  think  a  different  rule  applies  if  the  first  marriage  is  dissolved  by 
divorce.     See  Divorce. 

The  table  of  prohibited  degrees  drawn  up  in  England  by  Archbishop 
Parker  and  inserted  in  the  Book  of  Common  Prayer  is  part  of  the  statute 
law  of  England  (32  Hen.  viii.  c.  38;  see  1649,  c.  16;  Sherwood,  1837,1 
Moo.  P.  d  353;  Butler,  1722,  Gilbert's  Folio  Be.p.  156;  Hammick, 
Marriage  Laiu  of  England,  p.  34).  All  the  marriages  prohibited  in  it 
would  be  unlawful  in  Scotland.  The  Eoyal  Commission  on  Marriage  Laws, 
1868,  found  that  the  prohibited  degrees  of  consanguinity  and  affinity  were 
the  same  in  all  parts  of  the  United  Kingdom  {Beiiort,  p.  v;  and  see  Burvcs' 
Trs.,  1895,  22  R.  at  p.  536,  and  arg.  at  p.  533). 

As  to  the  legality  of  marriages  celebrated  here  and  not  prohibited  by 
our  law,  but  prohibited  by  the  personal  law  of  one  or  both  of  the  parties, 
see,  infra,  International  Aspect  of  Marriage. 

(5)  Previous  Maruiage  still  Subsisting. — It  is  impossible  that  a  man 
or  woman  who  is  already  married  should  validly  contract  a  second 
marriage  until  the  first  has  been  dissolved  by  death  or  divorce.  The 
moment  it  is  shown  that  a  former  marriage  still  subsists,  an  alleged  second 
marriage  becomes  a  nullity  {Bcdlantyne,  1866,  4  M.  494 ;  Betrie,  1896, 
4  S.  L.  T.  No.  94;  Dalrymple,  1811,  2  Hag.  Con.  at  p.  129;  Stair,  i.  4.  6.  4; 
Ersk.  i.  6.  7 ;  Eraser,  //.  &  W.  i.  135  ;  Eversley,  Domestic  Belations,  2nd 
ed.,  p.  80  ;  Bishop,  Marriage  and  Divorce,  i.  s.  714;  Walton,  H.  &  W.  11). 
But  a  cohabitation,  originally  illicit  because  one  of  the  parties  is  already 
married,  may  become  a  marriage  without  any  ceremony,  if  the  impediment 
is  removed  and  the  cohabitation  is  thereafter  continued  in  circumstances 
which  lead  the  Court  to  infer  that  the  parties  intended  their  intercourse 
to  be  matrimonial  (Campbell,  1867,  4  M.  865,  5  M.  (H.  L.)  115;  De 
Thoren,  1876,  3  P.  (H.  L.)  28;  and,  infra,  Cohahitation  and  Halite  and 
Beputc). 

As  an  irregular  marriage  is,  when  proved,  a  marriage  to  all  effects,  it 
follows  that  a  regular  marriage  will  be  annulled  on  proof  that  one  of  the 
parties  was  already  married,  though  this  former  marriage  was  irregular 
{Betrie,  1896,  4  S.  L.  T.  No.  94,  6.  H. ;  Bichardson,  3  Aug.  1785,  Hume, 
361  ;  Wrif/ht,  1837,  15  S.  367  ;  Eraser,  H.  &  W.  i.  136^;  see  also  Jolly, 
1828,  3  W.  &  S.  85;  Yeherton,  1864,  4  Macrp  743).  In  both  these  cases 
declarator  of  the  validity  of  an  irregular  marriage  would  have  had  the 
effect  of  annulling  a  subsequent  regular  marriage.  (Its  relevancy  was  not 
questioned.)  The  charge  of  bigamy  may  be  established  though  the  first 
marriage  was  irregular  and  the  second  regular  ( Will.  Broum,  1846,  Ark. 
205),  or  though  both  mariiages  were  irregular  {Burves,  1848,  Shaw, 
126) ;  and  whether  a  promise  cum  copula  sequente  constitutes,  before 
declarator,  very  marriage  or  not  (see  infra),  it  is  undisputed  that  it  is 
sufficient  to  found  an  action   for   declarator  of   nullity  of  a  subsequent 
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regular  marriage  {Pcnnycooh,  1752,  Mor.  12677  ;  Dalrympk,  1811,  2  Hag. 
Con.  54 ;  Fraser,  H.  S:  W.  i.  360). 

In  au  action  to  declare  the  validity  of  a  first  marriage  it  is  not  necessary 
to  call  the  husband  or  wife  of  the  second  marriage,  although  the  result  of  the 
action  may  be  to  annul  this  {Jolly,  Wright,  ut  supra ;  Dalrympk,  ut  supra, 
at  p.  120  ;  Fraser,  //.  &  W.  i.  l.'So). 

If  the  first  marriage  was  null  from  want  of  true  consent,  or  on  account 
of  any  impediment,  except  perhaps  that  of  impotency,  it  is  not  bigamy  to 
enter  into  a  second  though  the  nullity  of  the  first  has  not  been  declared 
(Hume,  i.  461 ;  Fraser,  I.e.  ;  see  Bruce,  1825,  2  Add.  471). 

It  is  not  settled  if  it  would  be  a  good  defence  to  a  charge  of  bigamy  to 
plead  that  the  first  marriage  was  null  on  the  ground  of  impotency,  but 
as  this  is  a  good  defence  to  an  action  of  divorce  it  is  thought  it  would  be  so 
also  to  the  criminal  charge  {C.  B.,  1885,  12  II.  (H.  L.)  36  ;  Macdonald,  Crim. 
Law,  201). 

Bona  Fides  as  Dcfenec  and  Pursuer  not  barred  by  his  own  Fraud. — In  an 
action  to  find  a  second  marriage  invalid  it  is  no  defence  that  one  or  both  of 
the  alleged  spouses  believed  that  the  former  marriage  was  invalid,  or  had 
been  dissolved,  or  that  it  had  never  existed  {Dcdrympk,  ut  supra,  at  p.  129  ; 
Petrie,  1806,  4  S.  L.  T.  No.  94;  MUes,  1849,  1  Eob.  E.  684;  Bonaparte, 
[1892J  P.  402;  see  Purvcs'  Trs.,  1895,  22  E.  513;  and  see  Bona  fides; 
Adultery  ;  Divorce). 

A  husband  who  lies  by  and  allows  his  wife  to  enter  into  a  second 
marriage  is  not  barred  j^crsoncdi  exceptionc  from  having  it  declared  a  nullity 
{Balrymple,  id  supra,  at  p.  129;  Nctpiers,  1801,  Hume's  Dccis.  at  p.  372). 
Nor  is  a  pursuer  seeking  to  have  his  own  second  marriage  annulled  barred 
by  showing  that  he  w^as  aware  of  the  invalidity,  and  deceived  the  woman 
by  persuading  her  that  she  was  entering  into  a  valid  marriage  {Miles,  ut  supra ; 
see  Boneipartc,  ut  supra,  and  American  cases  in  Bishop,  Marrieiye  and  Bicoree, 
i.  s.  722 :  Fraser,  //.  &  W.  i.  138). 

When  one  spouse  has  disappeared  and  has  not  been  heard  of  for  some 
years,  this  will  not  enable  the  other  safely  to  contract  a  second  marriage, 
unless  a  divorce  for  desertion  is  obtained.  No  bona  fides  can  give  validity 
to  a  marriage  of  parties  between  whom  there  was  a  legal  impediment, 
though  it  may  be  a  defence  to  an  action  of  divorce  or  an  indictment  for 
bigamy  (see  Boxa  fides  ;  Adultery  ;  Divorce  ;  and  cf.  B.  v.  Tolson,  1889, 
23  Q.  B.  D.  168).  As  to  the  effect  of  bona  fides  on  legitimacy,  see,  infira, 
Effeets  ofi  Becree  of  Nullity. 

Proof  must  be  led. — Decree  cannot  be  given  in  absence  without  evidence 
(11  Geo.  IV.  and  1  Will.  iv.  c.  69,  s.  36),  and  the  uncorroborated  admission  of 
the  defender  is  not  enough  (1  Hume,  Com.  462  ;  Fraser,  H.  &  W.  i.  139).    See 

CONSLSTORIAL   ^ICTIONS. 

(6)  Nox- Residence  in  Scotland. — In  order  to  put  a  stop  to  the  Gretna 
Green  marriages  it  was  enacted  by  19  &  20  Vict.  c.  96,  s.  1,  that  "  no  irregular 
marriage  contracted  in  Scotland  by  declaration,  acknowledgment,  or  ceremony 
(after  31  Dec.  1856)  shall  l)e  valid  unless  one  of  the  ])arties  had  at  the  date 
thereof  iiis  or  her  usual  place  of  residence  there,  or  had  livetl  in  Scotland  for 
twenty-one  days  next  preceding  such  marriage."  This  means  for  twenty 
clear  <lays,  reckoning  time  from  midnight  to  midnight,  and  until  the  com- 
mencement of  the  twenty-first  day  {Lauford,  1878,  4  P.  D.  61). 

The  Act  does  not  seem  to  cover  a  marriage  by  promise  cum  copula. 

It  was  i^assed  to  check  the  Border  runaway  marriages,  which  were  usuiiil y 
constituted  by  declaration  before  .some  self-constituted  ollicial,  such  as  the 
well-known  Gretna  Green  blacksmith.      Marriage  by  piomise  subsequcnlc 
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copula  does  not  appear  to  be  covered  by  any  of  the  words  "  declaration," 
"  acknowledgment,"  or  "  ceremony  " ;  and  if  it  had  been  intended  to  include 
this  form  of  constituting  marriage,  some  provision  would  naturally  be  ex- 
pected as  to  whether  the  twenty-one  days  were  to  be  l)efore  the  ]iromise  or 
before  the  cojnda.  But  the  Act  is  spoken  of  as  applicable  to  all  irregular 
marriages  by  Ld.  Fraser  (ff.  tC-  W.  i.  148),  by  Mr.  Gillespie  (Bar,  2nd  ed., 
364,  note),  and  in  the  Eeport  of  1868  by  the  Eoyal  Commissioners  on  the 
Maiiiage  Laws  (Hqwrt,  p.  16).  Nor  does  the  Act  seem  to  apply  to  marriage 
proved  by  cohabitation  and  habite  and  repute.  But  it  is  very  unlikely  that 
the  Court  would  in  any  case  hold  a  marriage  proved  in  this  way  where  the 
cohabitation  in  Scotland  had  been  only  for  a  few  weeks  (see  Eraser,  H.  &  W. 
i.  400  :  per  Ld.  Blackburn  in  Bysart  Peerage  case,  1881,  6  App.  Ca.  at  p.  513). 
Apart  from  the  question  as  to  twenty-one  days'  residence,  there  is  no  doubt 
that  two  foreigners  might  be  declared  to  be  married  on  proof  of  promise 
and  copula,  both  in  Scotland  {Longworth,  1862,  1  M.  161,  3  M.  (H.  L.)  49; 
Dalrympk,  1811,  2  Hag.  Con.  54,  and  opinions  of  Scots  counsel  in  Appendix 
to  that  case;  and  see,  infra,  Constitution  of  Metrriage). 

(7)  Adultery. — The  Act  1600,  c.  20,  declares  all  marriages  null  which  are 
contracted  by  divorced  spouses  with  the  persons  "  with  qnhome  they  are 
declarit  be  sentence  of  the  ordinar  judge  to  have  committed  the  said  cryme 
and  fact  of  adultery."  It  further  provides  that  the  children  of  such  an 
"unlawful  conjunction"  shall  be  "unhabill  to  succede  as  airis  to  thair  saidis 
parentis."  (As  to  this  point,  see  Fraser,  H.  &  W.  i.  151 ;  and  as  to  the 
disability  of  the  woman  under  the  Act  1592,  c.  119  (c.  11  in  Thomson's  ed.), 
to  defeat  the  heirs  to  have  heritage,  see  Irvine,  1707,  Mor.  6350  and  9471, 
and  suh  voce  "  Adultery  ".) 

To  make  such  a  marriage  null,  the  name  of  the  paramour  must  have  been 
inserted  in  the  decree  dissolving  the  former  marriage  (More's  Notes,  p.  16; 
Riddell's  Peerage  Zaia,  S91  and  410;  Fraser,^.  &  W.  i.  144;  see  Pcattie, 
1866,  5  M.  181 ;  Camphell,  1866,  4  M.  867).  And  probably  "  ordinar  judge  " 
would  be  held  to  mean  "  Lord  Ordinary,"  and  the  Act  would  be  treated  as 
inapplicable  where  the  divorce  was  pronounced  by  a  foreign  Court  (More, 
Riddell,  ut  supra,  whom  Fraser  cites  without  giving  an  opinion).  It  is  very 
usual  to  omit  the  name  of  the  paramour  in  a  decree  of  divorce.  Whether, 
when  the  name  is  given  in  the  summons,  the  pursuer  can  insist  on  its  being 
inserted  in  the  decree  has  not  been  decided.  It  was  argued  in  an  unreported 
case.  The  wife,  pursuer,  maintained  she  had  an  interest,  as  her  daughter's 
right  of  succession  in  the  father's  estate  would  be  prejudiced  if  a  son  were 
born  of  a  marriage  between  the  defender  and  the  paramour.  But  the 
question  was  not  decided,  as  ultimately  the  pursuer  consented  not  to  press 
the  motion  {Davidson,  June  1894,  Ld.  Stormonth-Darling,  N.  E.). 

When  the  marriage  of  the  divorced  spouse  with  the  paramour  so  named 
in  the  decree  takes  place  in  a  foreign  country,  it  is  probable  that  the  law  of 
the  foreign  country  would  treat  the  marriage  as  valid,  urdess  the  same 
impediment  was  recognised  bv  that  law  itself  (Fraser,  i/".  &  W.  ii.  1304; 
Westlake,  Priv.  Int.  Law,  58  :  see  Scott,  1886, 11  P.  D.  128  ;  Kynnaird,  1866, 
L.  E.  1  C.  P.  389 ;  and  see  AYalton,  H.  &  W.  393). 

Fraser  {il.  1305)  goes  further,  and  tliinks  the  Scottish  Court  would  not 
find  the  marriage  null  if  contracted  abroad  though  the  paramour  and  the 
divorced  spouse  were  domiciled  in  Scotland  (see  Opinions  in  Bcattie,ut  supra). 
But  the  opposite  was  held  by  Ld.  Craigliill  in  an  unreported  case  cited  by 
Mr.  Mackay  (Manual,  474;  see  ProoJc,  1861,  9  H.  L.  C.  193;  Walton, 
H.  ct-  IF.  395). 

The  Eoyal  Commission  on  the  :Marriage  Laws,  1868,  reported  m  favour 
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of  the  repeal  of  this  impediment  to  marriage  (Fcjwrt,  p.  26),  but  no  steps 
have  been  taken  to  give  eftect  to  tl)is  recommenclation. 

(8)  EoYAL  Maui;iage  Act. — By  this  Act,  12  Geo.  iii.  c.  11,  certain  membei  s 
of  the  Eoyal  Family,  descendants  of  King  George  ii.,  are  disabled  from 
marriage  unless  they  have  first  obtained  the  consent  of  the  reigning  sovereign. 
But  if  the  descendant  of  George  il.  is  over  25  years  of  age  and  gives  notice 
of  the  intended  marriage  to  the  Privy  Council,  he  may  validly  marry  after 
twelve  months  without  the  consent  of  the  sovereign  unless  both  Houses 
of  Parliament  shall  have,  within  the  twelve  months,  declared  their  dis- 
approbation of  the  marriage  (s.  2).  The  Act  applies  to  a  marriage  celebrated 
abroad,  though  the  marriage  may  be  valid  in  the  foreign  country  where  it 
was  contracted  {Sussex  Peerage  case,  1844,  11  01.  &  Fin.  85). 

Other  Grounds  of  Nullity.— {\)  No  Genuine  Consent.— Where 
neither  of  the  parties  is  subject  to  any  incapacity,  and  there  is  no  impediment 
to  their  marrying  each  other,  a  marriage  into  which  they  purport  to  have 
entered  may  nevertheless  be  set  aside  on  proof  that  there  was  no  genuine 
consent  to  the  contract. 

It  may  be  shown  that  the  parties  only  feigned  to  consent  to  the  marriage, 
or  that  the  consent  of  one  or  both  of  them  was  induced  by  error,  force,  or 
fraud.  Where  there  has  been  a  regular  marriage  in  facie  ccclcsicc,  after 
proclamation  of  banns  or  publication  of  a  registrar's  notice,  it  is  not  certain 
if  the  Court  would  allow  the  parties  to  prove  that  they  agreed  to  deceive 
the  world  by  a  mock  ceremony  (see  per  Ld.  Stowell  in  Bab-ijmj^le,  1811,  2 
Hag.  Con.  p.  100:  Ld.  Deas  in  Rulcrtson,  1874,  1  Pi.  p.  667;  Ld.  Eldon  in 
Jolly,  1828,  3  W.  &  S.  189;  Ld.  J.-C.  Hope  in  Loelyer,  1896,  8  D.  582; 
Ld.Moncreiff  in  Broivne,  1843,  5  D.  1295;  Ld.  Mure  in  Maloy,  1885,  12  P. 
455 ;  Flore's  Notes,  p.  14 ;  Fra?er,  //.  &  W.  i.  428  ;  Bishop  on  Marriaye  and 
Divoree,  ed.  1891,  s.  338).  But  in  many  cases  alleged  irregular  marriages 
have  been  found  to  be  nullities  because,  upon  a  view  of  the  circumstances 
and  the  conduct  of  the  parties  before  and  after  the  interchange  of  consent 
founded  upon,  the  Court  has  been  satisfied  tliat  there  never  was  genuine 
matrimonial  consent  (Sasscn,  1824,  3  S.  159,  2  W.  &  S.  309;  irinncs,  1781, 
Mor.  12683  ;  rev.  2  I'at.  App.  598  ;  Taylor,  1786,  Mor.  12687  ;  rev.  3  Pat.  App. 
56 ;  Stetvctrt,  1833,  12  S.  179,  14  S.  427 ;  1841,  2  Pub.  App.  547  ;  Zochjer, 
ut  supra;  Stuart,  1874, 1  R  532  ;  rev.  2  P.  (H.  L.)  80  ;  Gall,  1870,  9  M.  177  ; 
Imrie,  1891,  19  P.  181 ;  Morrison,  1869,  8  M.  347  ;  Lapsley,  1845,  8  D.  34, 
1  H.  of  L  Ca.  498 ;  Maloy,  1885,  12  P.  431). 

An  interciiange  of  consent  made  in  jest  and  so  understood  is  not  a  marriage 
(Fraser,  //.  &  W.  i.  415 ;  Bishop,  Marriage  and  Divorce,  s.  338 ;  Swinburne 
on  Sponsals,  p.  105 ;  see  per  Ld.  Campbell  in  E.  v.  Millis,  1844, 10  CI.  &  Fin. 
at  p.  785;  Brouwer,  lib.  1,  cap.  20,  n.  19). 

(2)  EiiKOU,  Force,  and  Fraud. — Marriage,  though  a  status,must  be  entered 
into  by  a  contract,  and  this,  like  any  other  contract,  may  be  found  null  and 
void  if  it  is  shown  that  it  was  induced  by  error,  force,  or  fraud.  But  where 
one  of  tlie  parties  really  meant  marriage,  and  was  deceived  by  the  other  into 
believing  that  they  were  I  oth  giving  a  genuine  consent,  the  frauduk'Ut  party 
will  be  personally  barred  from  showing  that  true  consent  was  not  inter- 
clianged,  and  the  marriage  will  be  valid  {Stewart,  1833,  12  S.  179,  2  Pob. 
547:  (JawiMl,mil,  W.  &  8.,  per  Ld.  i'.iougliam,  at  p.  146;  Jhll,  1859, 
13  Moo.  P.  C.  C.  242:  Dtimrt  recragc  case,  1S81,  6  Apj).  Ca.,  i)er  Ld.  Sul- 
borne  at  p.  556,  per  Ld.  Watson  at  p.  543;  Fraser,  H.  tt  W.  i.  436).  This 
would  be  so  in  a  clear  case  where  there  was  no  copula  following.  For 
where  real  present  consent  is  estaldished,  it  is  unnecessary  to  aver  or  ])rovc 
copula  {infra.  Marriage  hy  Declaration  de  pricsenti).      But  the  absence  of 
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copula,  if  otherwise  unexplained,  will  be  a  material  element  in  considering 
whether  the  parties  themselves  regarded  the  contract  as  an  actual  marriage 
{Taylor,  ut  supra;  Lochyer,  1846,  8  D.  582;  and  see  cases  under  Force  and 
Fear). 

Error. — The  error  must  be  in  substantial,  and  the  only  error  which 
seems  to  be  so  regarded  is  one  as  to  the  indentity  of  the  other  party,  i.e. 
in  the  language  of  the  canonists,  error  personcc,  or  as  to  the  nature  of  the 
ceremony,  as  where  one  took  a  marriage  service  to  be  a  solemn  betrothal. 
A  marriage  with  one  person  in  mistake  for  another  might  be  set  aside 
(Stair,  i.  4.  6  ;  Fraser,  H.  &  W.  i.  455  ;  Wakefield,  1807,  1  Hag.  Con.  394  ; 
Cope,  1809, 1  Hag.  Con.  434  ;  Cloivcs,  1842,  3  Curt.  785  ;  B.  v.  Millis,  1844,  10 
CI.  &  Fin.  785 ;  per  Ld.  Brougham  in  Swift,  1835,  3  Kn.  at  p.  293  ;  Moss, 
4  June  1897, 13  T.  L.  li.  459.  See  Bishop,  Marriarje  and  Divorce,  ed.  1891, 
i.  s.  528  ;  Ford,  [1896]  P.  1). 

An  error  as  to  the  name  is  immaterial  {Cope,  Clowes,  ut  supra) ;  and  so 
a  man  who  courted  and  married  a  woman  erroneously,  believing  her  to 
be  a  rich  widow  of  whom  he  had  heard,  was  lield  validly  married  {Beau 
Fielding  s  case,  Howell's  State  Tricds,  vol.  xiv.  p.  1327).  And  it  is  not  an 
essential  error  if  the  man  supposed  the  woman  to  be  a  virgin,  whereas  in 
fact  she  was  not  so  (Stair,  Fraser,  ut  supra ;  and  see  Adheeence,  and,  infra, 
Fraud). 

Force  and  Fear. — A  marriage  will  not  stand  if  it  be  shown  that  either 
party  was  compelled  or  terrified  into  contracting  it.  The  consent  must  be 
freely  given.  The  Court  will  look  at  the  whole  circumstances  and  the 
actings  of  parties  before  and  after  the  marriage,  and  consider  whether  there 
was  such  a  degree  of  intimidation  as  to  make  the  party  intimidated  no  longer 
a  free  agent  (Stair,  i.  4.  6 ;  Bankt.  i.  5.  31;  Fraser,  R.  &  W.  i.  444; 
Bishop,  Marriage  and  Divorce,  i.  452  ;  Brouwer,  Dc  Jure  Connubiorum,  1. 
17.  19;  Boehmer,  Jus  Fcclcsiasticum  Brotestantium,  4.  1.  107;  Harford,  2 
Hag.  Con.  423  ;  see  Jolly,  3  A¥.  &  S.  at  p.  190  ;  Turner's  Nullity  of  Marriage 
Bill,  17  Hansard's  Pari.  Deb.  K  S.  1133  ;  Bortsmouth,  1  Hag.  Ec.  355). 
Cases  in  which  the  woman  was  carried  off  by  force,  and  compelled  under 
pain  of  death  to  go  through  a  form  of  marriage,  were  more  common  in 
a  ruder  age  (see,  in  the  Biher  Ofieicdis  S.  Andree,  Creiclitone,  1516,  No.  6  ; 
Wardlaw,  1516,  No.  20  ;  Boyis,  1522,  No.  35  ;  Fortoun,  1553,  No.  40).  But 
in  several  recent  cases  in  England  a  marriage  has  been  annulled  on  proof 
that  the  woman's  consent  was  extorted  by  force  {Sehriqht,  1886,  12  P.  D. 
21;  Cooper,  [1891]  P.  369;  Bartlett,  1894,  72  L.  T.  (N.  S.)  122;  Ford, 
[1896]  P.  1).  In  all  of  these  cases  the  parties  separated  immediately  after 
the  ceremony,  and  the  marriage  was  not  consummated.  The  absence  of 
copula,  unless  otherwise  explained,  is  material  as  indicating  that  there  had 
not  been  genuine  and  free  consent  to  marriage  (see  per  Ld.  Moncreiff  in 
BocJcyer,  1846,  8  D.  at  pp.  615,  617 ;  per  Ld.  Brougham  in  Swift,  1835,  3 
Kn.  at  p.  284). 

Fraud. — A  marriage  brought  about  by  fraud  is  null,  if  real  consent  is 
not  induced  (Stair,  i.  9.  9  ;  Ersk.  iii.  1.  16  ;  Fraser,  H.  &  W.  i.  457).  Where 
fraud  is  the  only  ground  for  reduction  it  is  difficult  to  figure  any  mis- 
representations which  would  be  sufficient,  except  such  as  induced  the  party 
complaining  to  believe  he  was  marrying  one  person  when  he  was  in  fact 
marrying  another,  or  to  go  through  a  cermony  of  marriage  when  he  thought 
it  was  one  of  betrothal ;  for  misrepresentations  as  to  the  family,  fortune 
and  character  of  the  other  party  would  not  be  enough  to  ground  a  leduction 
of  marriage.  Fraud  as  a  ground  of  reduction  of  a  marriage  "  does  not 
include  such  fraud  as  induces  a  consent,  but  is  limited  to  such  fraud  as 
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procures  the  appearanc3  without  the  reality  of  consent,"  per  Sir  F.  Jeune, 
Pres.,  in  Moss,  id  siq)ra  {Wahefidd,  1807,  1  Hag.  Con.  394:1;  Salllcan,  1818, 
2  Ha^tT.  Con.  at  p.  247 ;  Sivift,  1835,  3  Kn.  at  p.  293 ;  Cameron,  1756,  jMor. 
12G8U,  and  Ld.  Eraser's  statement  of  the  facts  of  this  case;  H.  &  W.  i.  457  ; 
Allan,  1773,  Ferg.  p.  37). 

Bankton  thinks  it  is  a  ground  of  nullity  "  if  a  man  ignorantly  marries  a 
woman  who  is  with  child  to  another  at  the  time."  There  is  no  other  Scots 
autliority  for  this  (see  More's  Notes  to  Stair,  i.  4.  G).  Fraser  seems  to  treat 
it  as  open,  and  gives  no  definite  opinion  {H.  &  W.  i.  451). 

It  has  been  held  in  some  of  the  States  of  America  that  this  concealment 
of  pregnancy  from  an  intended  husband  may  be  a  ground  of  nullity,  if  the 
pursuer  did  not  show  a  want  of  due  caution,  and  has  not  consented  to  the 
marriage  after  becoming  aware  of  the  pregnancy  (Bishop,  Marriage  and 
Divorce,  i.  s.  484).  In  some  continental  countries  the  law  appears  to  l)e  the 
same  (see  the  Austrian  Code  {Allgcmeincs  Burgcrliches  Gcsefzhuch  far 
Oesterreich),  s.  581). 

In  Sweden  it  is  enough  if  the  woman  has  lived  with  another  man  as 
his  mistress  (chap.  iv.  s.  3,  p.  8  of  the  translation  of  Lcs  Codes  Suedois  by 
M.  Grasserie,  vol.  xi.  of  the  Collection  cle  Codes  Etrangers).  The  new  German 
Code  uses  the  general  language  as  to  error  in  substantials  (s.  1334).  In 
France  it  seems  that  fraudulent  concealment  of  pregnancy  is  a  ground  of 
nulhty  (see  a  case  in  the  Journal  du  Droit  International  Frivd,  1895, 
vol.  22,  p.  171,  and  editor's  note  at  p.  173,  as  to  French  authorities).  It  is 
thought  this  would  not  be  a  ground  of  nullity  in  Scotland.  It  is  not  so  in 
England  (see  cases  cited  under  Adherence,  and  3foss,  4  June  1897, 
13  T.  L.  E.  459).  Ld.  Eedesdale  in  the  debate  on  tlie  Matrimonial  Causes 
Act,  18G0,  proposed  a  clause  making  this  a  ground  of  nullity,  but  the 
clause  was  not  accepted  (Hansard,  3rd  series,  vol.  clviii.  p.  217). 

In  most  of  the  cases  several  of  the  elements  of  force,  fraud,  and  error 
are  mingled  (and  see,  su^wa,  Insanity  or  Intoxication). 

SiLioervening  Consent. — The  challenge  must  be  made  with  all  reasonable 
promptness,  or  the  Court  may  infer  that  although  there  may  have  been  a 
want  of  free  consent  at  the  date  of  the  celebration,  the  parties  have  after- 
wards accepted  each  other  as  husband  and  wife.  It  will  be  an  important 
element  whether  there  was  copida  (see,  siqira,  under  Force). 

In  countries,  e.g  England,  where  a  ceremony  is  essential  to  the  constitu- 
tion of  marriage,  continuance  of  cohabitation  may  not  be  enougli  to  perfect  a 
marriage  not  consented  to  at  the  date  of  the  solemnisation  But  in  Scot- 
land,  where  matrimonial  consent  is  sufficient,  the  marriage  would  be 
validated  by  subsequent  consent,  evidenced  by  continual  cohabitation 
(Fraser,  11.  &  W.  i.  44G  and  45G  ;  Bishop,  Marriage  and  Divorce,  new  cd., 
s.  547  ;  Brouwer,  De  Jure  Connuhioriivi,  1.  17.  10;  Carpzovius,  Opus  Dejini- 
tionurn  Ecelesiastiearum,  2.  2.  29.  12;  Crawley,  //.  &  W.  p.  9,  note ;  see 
Johnston,  1823,  2  S.  495;  and  cf.  cases  such  as  CamqMl,  18G7,  5  M. 
(H.  L.)  115). 

No  Third  Party  has  a  Title  to  Sue. — Although  there  was  at  first  no  genuine 
consent,  it  is  clear  tliat  if  the  parties  ac(pncsce  in  the  marriage,  no  third 
person  is  entitled  to  raise  any  question  as  to  its  validity  (l^'raser,  Jf.  d'-  //'. 
i.  435  ;  Eversley,  Domestic  L'rla/iovs,  2nd  ed.,  p.  G7). 

Jarisdietion  in  Actions  of  Nidlily. — Tlielawas  In  thishcail  is  udt  clearly 
settled.  The  Court  lias  jurisdicti(jn  to  declare  a  niairiagc  null  if  it  was 
celebrated  within  the  territory  though  neither  ])arty  is  domiciled  there 
{SMomayor,  1877,  3  P.  \).  1  ;  Simonin,  18G0,  2  S.  &  T.  G7  ;  Nihoyet,  1878, 
4  1'.    D.'l;    Linke,  1894,  10  T.   L.  E.   42G).       In    llic    case  of  Linlr   the 
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jurisdiction  was  expressly  put  upon  the  ground  that  the  ceremony  was 
performed  in  England.  This  is  accepted  by  Mr.  Dicey  as  the  sound 
principle  {Conflict  of  Laws,  p.  276).  On  the  other  hand,  Mr.  Westlake 
thinks  there  is  jurisdiction  when  the  defender  is  resident  within  the 
territory  "not  on  a  visit  or  as  a  traveller,  and  not  having  taken  up  that 
residence  for  the  purpose  of  the  suit "  {Priv.  Int.  Law,  p.  82).  Where  the 
parties  are  both  domiciled  in  the  territory,  the  Court  has  jurisdiction  to 
declare  a  marriage  null  which  was  celebrated  abroad  {Bonaparte,  [1892] 
P.  402  ;  Latvford,  1878,  4  P.  D.  61 ;  see  Bcattic,  1866,  5  M.  181).  And  it 
is  submitted  with  great  deference  that  a  woman  who  goes  through  a 
ceremony  of  marriage  in  the  hond  fide  belief  that  it  is  valid,  and  afterwards 
coes  to  reside  with  the  man,  has  acquired  his  domicile  and  may  sue  an 
action  of  nullity  in  its  Courts.  For  the  reason  that  at  marriage  the  wife 
takes  the  husband's  domicile  is  that  she  shows  an  animus  to  live  with  him, 
and  carries  this  intention  into  effect.  This  reason  is  not  affected  by  the 
fact  that  she  may  afterwards  discover  the  supposed  marriage  was  invalid 
(see  Turner,  1888,  13  P.  D.  37  ;  but  see  Niboyct,  nt  supra,  per  James,  L.  J., 
at  p.  9,  and  Westlake,  I.e.  It  is  not  stated  in  the  report  of  A.  B.,  1884,  11 
R  1060,  12  E.  (H.  L.)  36,  if  the  woman's  domicile  was  Scottish  before  the 
alleged  marriage). 

Effects  of  Decree  of  Nullity.— Between  the  parties  there  is,  so   far  as 
possible,  a  restitutio  in  integrum  (Stair,  i.  4.  20 ;  Ersk.  i.  6.  43 ;  Eraser,  H. 
&  W.  i.   149;  per  Ld.  Pres.  Inglis  in  Wright,  1880,  7  Pt.atp.  464).     But 
where  the  ground  of  nullity  is  adultery,  there  are  certain  statutory  dis- 
abilities (see  Adultery,  supra,  under  Imp)cdiments  as  to  Marriage).     Where 
one  of  the  parties  was  in  lond  fide,  e.g.  was  not  aware  that  the  other  party 
was  already  married,  it  is  said  tlie  children  are  legitimate.     The  question 
is  not  conclusively  settled  by  authority  (see  in  Liber  Ofiiciedis  S.  Andree, 
Nos.  12,  133,  116,  117,  126, 161, 163, 135,  136,  138,  142,  147,  151, 153, 159  ; 
Sanchez,  Be  Sancto  Matrimonio,  3.  42.  43,  and  8.  34.  46 ;  and  authorities 
cited  in  Purves'  Trs.,  1895,  22  Pt.  at  p.  524  and  p.  534 ;  Eraser,  P.  &  C.  22 ; 
Petrie,  1896,  4  S.  L.  T.  No.  94  (Ld.  Pearson) ;  and  see  Bona  fides.     The 
5owa/f/cs  must  spring  from  an  error  as  to  fact  and  not  as  to  law,  c.^.  it 
would  not  be  relevant  to  aver  that  there  was  hona  fides  because  the  parties 
honestly  believed  that  they  might  lawfully  marry  each  other,  although  the 
woman  was  the  sister  or  niece  of  the  man's  deceased  wife,  and  they  were 
aware  of  their  relationship  by  marriage.     But  a  man  would  be  in  lonA  fide 
if  he  went  through  a  ceremony  of  marriage  with  a  woman,  not  knowing  her 
to  be  the  sister  or  niece  of  his  deceased  wife  {Purees  Trs.,  22  P.  513;  and 
cf.  Whitworth,  [1893]  P.  85).     The  general  doctrine  that  hona  fides  of  the 
parents,  or  one  of  them,  will  prevent  the  children  being  illegitmate,  is 
admitted   in    Erance   {Code    Civil,   201,    202),   in    Germany   {BUrgcrlichcs 
Gesetzbuclh,  s.  1699),  in  Spain  {Codigo  Civil,  s.  69,  in  vol.  i.  of  the  Collection  dc 
Codes  Etranrjcrs),  in  Italy  {Codice  Civil,  s.  116  ;  see  note  at  p.  39  of  vol.  xvin. 
of  the  Collection  de  Codes  Etrangers),  in  Belgium  {Code  Civil,  201),  and,  with 
certain  limitations,  in  Austria   {Allgcmeines   Burgcrlielics   Gesctzhuch,  160). 
It  was  formerly  the   law   of   England,  but  is   not  so  now  (Pollock   and 
Maitland,  History  of  English  Law,  ii.  374). 

III.  Constitution  of  Marriage. 

A   marriage   in   Scotland   may   be   either   regular   or   irregular.     And 

amono-  irregular  marriages  it   is   convenient   to   distinguish   one  class  by 

the  name  of  clandestine  (see  infra).     It  is  a  criminal  offence  to  "  celebrate  " 

a  clandestine   marriage,  i.e.  for   a  minister,   or   any  person   assuming  the 
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office  of  a  minister,  to  many  persons  without  previous  proclamation 
of  banns  or  publication  of  a  registrar's  notice  (see  infra).  But  other 
irregular  marriages  involve  no  penal  consequences  (Fraser,  H.  &  IF.  i. 
254°:  :Macaonakb  Crim.  Law,  195;  see  19  &  20  Vict.  c.  96).  Subject 
to  19  &  20  Vict.  c.  96,  two  foreigners  ma}'  contract  either  a  regular  or 
irregular  marriage  in  Scotland  (Longworth,  1862,  1  M.  at  p.  169,  per  Ld. 
Curriehill  at  p.  170,  per  Ld.  Deas,  2  M.  (H.  L.),  per  Ld.  Westbury  at  p.  63 ; 
Di/saH  Pccrc'/c  case,  1881,  6  App.  Ca.  at  p.  512,  per  Ld.  Blackl)urn  ;  Brook, 
1861, 9  H.  L.  C.  at  p.  215  ;  Mackenzie,  8  Mar.  1810, 15  F.  C.  613  ;  see,  siq^ra, 
Non-Ecsidcnee  in  Scotland  ;  and  see  Banns). 

]\Iariiage  is  equally  valid  to  all  effects  in  whatever  way — regular  or 
irregular— it  may  be  entered  into.  And  it  is  in  truth  always  constituted 
by  the  present  consent  of  the  parties  to  take  each  other  as  husband  and 
wife.  The  different  modes  of  constituting  marriage  are  only  so  many  ways 
reco<Tnised  by  law  of  interchanging  the  mutual  present  consent,  which  is 
the  only  essential  (Ersk.  i.  6.  2 ;  Bell,  Prin.  ii.  1508  ;  Brouwer,  De  Jure 
Conmihiorum,  ii.  27.  21  and  22). 

1.  Regular  Marriage. — A  regular  marriage  is  one  celebrated  by  a 
minister  before  at  least  two  witnesses  (Bell,  Prin.  ii.  1512 ;  Fraser,  H.  &  W. 
i.  289  ;  17  &  18  Vict.  c.  80,  s.  46),  and  after  due  proclamation  of  banns,  or 
publication  of  a  notice  by  the  registrar.  See  Banns  and  Registrar's 
Certificate. 

A  minister  of  any  church  can  perform  a  regular  marriage ;  and  for  this 
purpose  a  Jewish  Babbi,  or  the  person  to  whom  the  Quakers  assign  the 
duty  of  celebrating  a  marriage,  is  a  minister  (4  &  5  Will.  iv.  c.  28 ;  17  &  18 
Vict.  c.  80,  s.  46  ;  Ballantyne,  3  Irv.  386).  No  form,  place,  or  hour  is 
prescribed  by  law.  Tliere  are  no  canonical  bonis  for  marriage,  as  in 
England  (Fraser,  H.  &  W.  i.  282  and  289;  Fergusson,  Consisforial  Law, 
iii. ;  Pteport  Eoyal  Com.  on  Marriage  Laws,  1868,  p.  17).  It  is  assumed 
that  the  minister  will  solemnly  ask  the  parties  if  they  take  each  other  for 
husband  and  wife,  and,  on  their  replying  in  the  affirmative,  that  he  will 
declare  them  to  be  married.  And  a  marriage,  if  performed  by  a  minister 
before  two  witnesses,  after  banns  or  notice  to  the  registrar,  is  regular  and  in 
facie  ecclesicc  though  the  ceremony  takes  place  in  a  private  house  or  in  the 
public  street  (Bell,  Prin.  1511 ;  Van  Espen,  Jus  Pcclesiastiaun  Universum, 
ii.  1.  12.  4).  A  regular  Presbyterian  marriage  is  in  fact  generally  celebrated 
in  the  house  of  the  bride's  parents,  though  in  the  upper  classes  there  is  a 
tendency  to  return  to  the  earlier  practice  of  celebration  in  the  church 
(Fraser,  //.  &  W.  i.  293).  The  marriage  is  complete  when  the  consent  has 
been  exchanged.  Consummation  is  not  necessary.  If  the  man  were  to  die 
on  leavin^''  the  church,  he  would  leave  a  widow  (Hume,  i.  456 ;  Walker, 
1813,  5  Pat.  675  ;  Lcdie,  1860,  22  D.  993). 

The  minister  is  liable  to  penalties  if  he  performs  the  ceremony  witliout 
having  produced  to  him  a  certilicate  that  banns  have  been  duly  proclaimed 
or  notice  duly  given  (see,  infra,  Clandestine  Marriage).  And  the  marriage 
must  be  registered,  under  penalties  (see,  infra,  Bcgistration  of  Marriages). 

2.  Clandestine  Marriage. — This  term  is  sometimes  used  with  perfect 
correctness  to  include  all  irregular  marriages  (Hume,  Crimes,  i.  463 ;  Ersk. 
i.  6.  10;  Queen  v.  Millis,  1844,  10  CI.  &  Fin.  at  ])p.  543,  548;  P.rouwer, 
Be  Jure  Connuhiornni,  lil).  i.  21.  19;  i.  27.  21  ;  Ld.  Stowell  in  Sulliran, 
1818,  2  Hag.  Con.  at  ]).  250  ;  Sanchez,  iii.  1.  1.  3;  jind  see  lib.  3.  2).  Van 
Espen  even  uses  it  specially  of  marriages  at  which  a  minister  is  not  present. 
Clandestinitas  qum  nihil  aliud  est  qvam,  dcfectus  j)resentia^  parochi  ct  testium 
(Jus  Ecelesiastieum  Universum,  ii.  1 .  12.  20,  note).     It  is,  Imwcvcr,  convenient 

8.  K. — vol/,  viri.  ^7 
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to  confine  it,  as  a  term  of  Scots  law,  to  marriages  constituted  with  a 
religious  ceremony,  but  not  satisfying  the  requirements  of  the  law.  For 
the  Acts  against  clandestine  marriages  do  not  strike  at  irregular  marriages 
by  mrha  de  jjro^senti  or  verha  dc  futuro  cum  cojnda  (Hume,i.  465  ;  Bell,  Prin. 
ii.  1514;  Eraser,^.  &  W.  i.  254;  opinion  of  Sir  Hay  Campbell  cited  in 
Balri/mj^lc,  1811,  2  Hag.  Con.  at  p.  72;  Fergusson,  Consist,  law,  113,  126; 
Macdonald,  Crim.  Law,  3rd  ed.,  199 ;  see  Bcdlantyne,  1859,  3  Irv.  352). 
The  collusive  prosecutions  before  a  magistrate,  in  order  to  prove  a  marriage, 
charged  the  parties  with  having  "  celebrated  "  a  clandestine  and  inorderly 
marriage,  contrary  to  1661,  c.  34,  and  other  Acts,  and  this  was  admitted  (see 
h.t.  infra,  Eerjistration  of  Marriages).  These  Acts  are  1661,  c.  34,  and 
1698,  c.  6.  The  Act  1695,  c.  12,  only  strikes  at  "  outed  ministers,"  and  is 
virtually  repealed  by  4  &  5  Will.  iv.  c.  28.  And  the  Act  1672,  c.  9,  which 
declared  that  the  parties  should  forfeit  their  jus  mariti  and  y«s  rdictce,  was 
repealed  by  the  general  Act  1690,  c.  27  (see  Carrtdhers,  1705,  Mor.  2252). 
The  offence  against  which  these  Acts  were  mainly  directed  was  the 
celebration  of  marriage  by  a  minister  not  belonging  to  the  Church  then  by 
law  established. 

But  since  the  Act  4  &  5  "Will.  iv.  c,  28,  any  minister  of  religion  can 
celebrate  marriages  (see,  supra,  Regular  Marriage).  Several  other  kinds 
of  clandestinity,  formerly  recognised  as  contraventions  of  law,  have  now 
dropped  into  oblivion  (see  Fraser,  H.  &  W.  i.  232 ;  Sanchez,  iii.  1,  1.  3). 

The  only  clandestine  marriages  now  penal  under  the  above  Acts  are 
(1)  marriages  celebrated  by  a  minister  without  due  proclamation  of  banns 
or  notice  by  the  registrar  (see  Ballantyne,  1859,  3  Irv.  at  p.  369  ;  Banns  and 
Eegistrar's  Cerificate)  ;  (2)  marriages  celebrated  by  a  layman  assuming 
the  character  of  a  minister  (Fraser,  //.  &  W.  i.  251 ;  Ballantyne,  1859, 
3  Irv.  352). 

In  addition  to  the  old  Acts  against  clandestine  marriage,  the  Marriage 
Notice  (Scotland)  Act,  1878  (41  &  42  Vict.  c.  43),  s.  12,  provides  that  "any 
person  otherwise  entitled  to  celebrate  a  marriage,  who  does  so  without 
certificates  of  due  proclamation  of  banns  or  of  registrar's  certificates  of 
notice  ...  or  one  certificate  of  each  kind,  as  the  case  may  be,  is  liable  to  a 
penalty  of  £50."  It  is  probable  that  any  prosecution  of  a  minister  for 
marrying  persons  without  banns  or  notice  would  now  be  brought  under 
this  Act.  The  only  case  in  which  the  old  Acts  might  be  expected  to  be 
enforced  would  be  a  prosecution  of  a  layman  for  assuming  the  oflice  of  a 
minister  in  the  celebration  of  marriage. 

By  1661,  c.  34,  the  parties  to  a  clandestine  marriage  may  be  imprisoned 
for  three  months,  and  are  liable  to  certain  fines,  according  to  their  rank. 

]^y  1698,  c.  6,  the  witnesses  are  each  liable  to  a  fine  of  £100  Scots. 

But  it  does  not  appear  that  any  person  except  the  celebrator  has,  in 
modern  times,  ever  been  criminally  prosecuted  under  these  Acts,  except 
in  the  cases  of  collusive  prosecution  before  a  Justice  of  Peace  for  the 
purpose  of  proving  the  marriage  (Hume,  i.  464 ;  see  Brown,  1823,  Ferg. 
229,  and,  infra.  Registration  of  Marriages).  The  sentence  in  these 
cases  was  really  illegal,  as  there  was  no  "  celel3ration,"  and  consequently  no 
breach  of  the  Acts  (Fraser,  H.  &  W.  i.  303).  There  is  no  illegality  in  a 
magistrate  or  any  other  person  acting  as  a  witness  of  the  interchange  of 
matrimonial  consent.  Nor  would  there  be  anything  criminal  in  a  witness 
to  the  marriage  offering  a  prayer  for  the  happiness  of  the  parties,  unless, 
as  in  some  of  the  cases,  he  was  a  person  who  took  payment  for  marrying 
people,  and  made  a  trade  of  it  (see  Ballantyne,  ut  supra,  per  Ld.  Deas  at  p.  375, 
per  Lord  Neaves  at  p.  385).     There  must   be   "  an   assumption  to  some 
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extent  of  the  proper  functions  of  a  minister  of  religion  "  (per  Ld.  J.-C. 
Inglis,  ib.  at  p.  373).  "Wliat  amounts  to  this  assumption  or  to  "celebration" 
depends  on  the  particular  circumstances  of  each  case  {ib.). 

r»v  16G1,  c.  34,  the  celebiator  is  liable  to  "be  banished  the  kingdom, 
never  to  return  therein  under  the  pain  of  death."  The  capital  penalty  for 
return  could  not  now  be  enforced  (Crim.  Proc.  Act,  1887,  s.  56). 

pjy  1698,  c.  6,  he  is  liable  to  "  such  pecuniary  or  corporal  pain  as  the 
Lords  of  the  Privy  Council  shall  think  fit  to  inflict."  The  Court  of 
Justiciary,  if  it  has  succeeded  to  this  discretionary  power  of  the  Privy 
Council,  has  at  least  not  exercised  it  (Hume,  i.  463  ;  Alison,  i.  544 ;  Pell, 
Prin.  1514;  Fraser,  II.  cC-  IF.  i.  229).  The  celebration  of  clandestine 
marriage  is  not  an  oiTence  at  common  law  {Ballantyne,  ut  supra). 

3.  Irregular  Marriage. — {a)  By  Declaration  de  pili:senti. — ]\Iar- 
riage  is  constituted  in  Scotland  by  mere  interchange  of  consent.  All  that  is 
required  is  that  tlie  parties,  being  capable  of  marriage,  and  there  being  no 
impediment  between  them,  should  express  their  mutual  consent  to  take 
each  other  then  and  there  for  husband  and  wife.  In  the  case  of  persons 
non-resident  in  Scotland  the  provisions  of  Lord  Brougham's  Act  (19  &  20 
Vict.  c.  96)  must  be  complied  witli  (see,  supra,  Non-Residence  in  Scotland). 
No  precise  form  of  words  is  required.  If  the  Court  is  satisfied,  from  the 
whole  circumstances  and  the  conduct  of  the  parties  before  and  after,  that 
they  have  given  genuine  consent  to  present  marriage,  it  will  be  held  that 
marriage  has  been  validly  constituted  (  Wcdkcr,  1807,  Mor.  App.  voce  "  Proof," 
Xo.  4,  1813,  5  Pat.  675;  see  Dysart  Peerage  case,  1881,  6  App.  Ca. ; 
Aitchison,  1838,  1  D.  42  ;  Pallanfi/ne,  1859,  3  Irv.  per  Ld.  J.-C.  Inglis  at 
p.  360,  per  Ld.  Deas  at  p.  374;  Hamilton,  1842,  1  Bell's  App.  736 ;  Forstcr, 
1872,  10  M.  (H.  L.)  68  ;  Leslie,  1860,  22  D.  993;  Imrie,  1891,  19  E.  185  ; 
Sir  G.  Mackenzie,  Institutes,  i.  6  ;  Peport  Poyal  Commission,  1868,  p.  xviii  : 
Ersk.  i.  6.  11;  Bell,  Prin.  ii.  1513;  Fraser,  H.  tO  W.  i.  294;  Walton, 
H.  &  TV.  16). 

It  is  not  necessary  that  witnesses  should  be  present  at  the  declaration 
of  mutual  consent,  though  where  there  is  no  acknowledgment  in  writing, 
and  the  parties  never  cohabited,  it  may  l)e  im})Ossible  in  the  absence  of 
witnesses  to  prove  the  marriage  (Leslie,  22  D.,  per  Ld.  Deas  at  p.  993  ; 
Report  Poyal  Commission,  1868,  p.  xvi ;  Eraser,  H.  &  JV.  i.  294;  per 
Lyndhurst,  L.  C,  in  Q.  v.  3Idlis,  10  CI.  &  Fin.  at  p.  848  ;  per  Willes,  J.,  in 
Beamish,  1861,  9  H.  L.  C.  at  p.  308  ;  Decret.  Greg.  IX.  4.  3.  93 ;  Swinburne 
on  Spoiisals,  p.  87  ;  Pothier,  Traiti  du  Contrat  de  Markifje,  part  4,  c.  1,  s.  3, 
subs.  3). 

It  was  the  law  of  Catholic  Europe  before  the  Council  of  Trent  that 
sponsalis  per  verba  de  irro'senti,  i.e.  the  declared  consent  of  the  parties  to 
take  each  other  there  and  then  for  husband  and  wife,  constituted  at  once 
ipsiim  matrimonium  {Deeret.  4.  1,  c.  25,  and  4.  3,  c.  2 ;  Brouwer,  De  Jure 
Connubiorum ,  i.  23.  12;  i.  24.  19;  15(ehmer,  Jus  Eeclesiasticum  Pro- 
testantium,  6th  ed.,  4.  1.  10;  4.  1.  53;  Sanchez,  De  Sancto  Matrimonio, 
1.  20.  1  ;  \^an  Espcn,  Jus  Eeclesiasticum  Universum,  2.  1.  12.  4.  7  ;  2.  1.  12, 
29,  note  ;  2.  I.  12.  5.  29  ;  Swinburne,  Sj)Ousals,  j).  14;  Friedl»erg,  Das  Ileeht 
der  Ekese/dies.<mv;/,  ]>.  II;  Freisen,  Geschichte  des  Canonischen  Ehercehts, 
p.  181 ;  Walter,  Leli/rlmrh  des  Kircltrnreekts,  s.  307  ;  Friedberg,  Lelirburh  des 
A'lrc/ienrfrJds,  4th  ed.,  412;  Pothier,  ill  supra  \  authoiitics  cited  in  Q.  v. 
Mdlis,  1844,  10  CI.  i^  Fin.  534;  in  Daln/mple,  ISM,  2  Ifag.  Con.  54;  in 
Beamish,  1861,9  H.  L.  C.,  278  ;  article  'by  Sir  II.  W.  Flp'hin.stone,  Law 
Quarterl//  Per.  vol.  v.  p.  44;  Pollock  and  Maitland,  History  of  Eni/lish  Law, 
ii.  3H2).      In    Q.  v.  Mil/is,  svprrf,  it   was  held   that  tiuj  law  of.Eughuid  had 
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not  accepted  the  general  canon  law  on  this  point,  but  had  always  required 
the  presence  of  a  priest  at  the  constitution  of  marriage.     The  opinion  of 
Willes,  J.,  in  Beamish,  ut  suj^ra,  and  the  researches  of  Friedberg  and  others, 
have  made  it  very  doubtful  if  the  view  which  prevailed  in  Q.  v.  Millis  is 
historically  sound.     It  was  not  followed  in  Maclean  (Terry's  Oriental  Cases, 
75),  and  lias  been  repudiated  in  America  (Bishop,  Marriage  and  Divorce, 
i.  s.  401  and  s.  409  ;  and  see  Catterall,  1  Eob.  E.  580  ;  see  other  authorities 
in  preceding  note).     Ld.  Fraser  accepted  it   as  accurate  both  for  England 
and  Scotland  (see  his  evidence  before  the  Eoyal  Commission  of  1SG8,  and 
H.  &  W.  i.  181).     In  his  view  the  cases  of  Dalrymplc  and  Walker  had  first 
introduced  the  doctrine  into  Scotland  that  mere  present  consent  constituted 
marriage.     It  was  too  late  to  challenge  that  principle,  but  Fraser  declines 
to  admit,  what  appears  to  be  logically  involved  in  it,  viz.  that  marriage  is 
constituted  by  promise  suhscqnente  copula  even  before  declarator  (see  infra). 
It  is,  however,  submitted  that  there  is  no  authority  for  the  view  that 
the  law  of  Scotland  broke  off  from  this  cardinal  doctrine  of  the  general 
canon  law  of  Europe,  and  that  this  is  in  itself  highly  improbable.    (As  to 
the  onusw^ow  such  a  question,  cf.  Fraser,  H.  &  W.  i.  23  seq.,  with  the  articles 
by   I'rofessor  Maitland  in   English  Historical  Revie-w,  1896,  pp.  446  seq. 
and  641  seq. ;  and  see  Collins,  11  E.  (H.  L.)  19).     It  is  thought  that  Dalrymple 
and  Walker  declared  the  ancient  law  of  marriage  in  Scotland  (see  Stair, 
i.  4.  6  ;  iv.  45.  19  :  Er.sk.  i.  6.  5  ;  Mackenzie,  Institutes,  i.  tit.  6 ;  opinions  of 
Scots  counsel  in  Dalrgmj'ile,  esp.  of  Baron  Hume  at  p.  73  of  the  App.  to 
2  Hag.  Con.,  and  of  Sir  Hay  Campbell  (ex-Ld.  Pres.)  at  p.  139 ;  Ballantyne, 
1859,  3  Irv.  at  p.  360,  per  Ld.  J.-C.  Inglis;  and  the  authorities  cited  infra, 
for  the  view  that  promise  sulscqucnte  copula  makes  marriage). 

How  Consent  is  Proved. — Consent  may  be  proved  by  parole  {M'Adam, 
1813,  5  Pat.  675  ;  Malog,  1885,  12  E.  431 ;  Stair,  iv.  45.  19  ;  Fraser,  H  & 
W.  i.  297  ;  Dickson,  Evid.  i.  5.  543)  or  by  writing.     The  writing  may  be 
in  the  form  of  an  express  acknowledgment  or  declaration,  and  need  not  be 
holograph  or  tested  ( Jrv/C/l'(;,1801,Mor.  App.  "Forum  Competens"  2 ;  Mca^kenzie, 
1848,  10  D.  611;  Fleming,  1859,  21  D   1034;  Imrie,  1891,  19  E.  185). 
But  even  where  there  is  no  precise  and  definite  written  acknowledgment, 
the  Court  may  infer  from  the  tenor  of  a  correspondence   that  matrimonial 
consent  must  have  been  interchanged  {Leslie,  1860,  22  D.  993  ;  Camplell, 
1866,4  M.  867,  5  M.  (H.  L.)  115).    In  such  a  case  it  is  not  necessary  for 
the  pursuer  to  pin  herself  (or  himself)  down  to  a  particular  time  and  place 
at  which  the  marriage  was  constituted  {Leslie,  ut  supra  ;  Longioorth,  1862, 
1  M.  161,  4   Macq.  745  ;  Fraser,  H.  &    W.  i.  314).     In  a  recent  case  the 
parties    had    exchanged    written    acknowledgments    of   marriage.     These 
documents  were  afterwards  destroyed.     At  the  proof  the  defender  admitted 
that  they  had  existed,  and  had  been  expressed  in  the  terms  stated.     He 
maintained,  however,  that  they  were  given  for  a  collateral  purpose,  and  not 
to  make  marriage.     The  marriage  was  held  proved  {Imrie,  1891,  19  E. 
185).     It  is  very  doubtful  if  reference  to  oath  is  competent  in  declarators 
of  marriaoe  since   11  Geo.  iv.  and  1  Will.  iv.  c.  69,  s.  36.     It  would  cer- 
tainly  not  be  allowed  where  it  might  prejudice  the  interests  of  third  parties, 
e.g.  of  a  wife  whom  the  defender  had  regularly  married  since  the  alleged 
cle  prcesenti  declaration  to  the  pursuer  {Longicorth,  1865,  3  M.  654 ;  affd.  1866, 
5  M.  (H.  L.)  144).     The  admission  of  the  defender  is  not  enough  without 
corroboration  (11  Geo.  iv.  and  1  Will.  iv.  c.  69,  s.  36;  13  &  14  Vict.  c.  36, 
R.  16  ;  Muirhead,  8  D.  786  ;  Longworth,  1867,  5  M.  (H.  L.)  144).     In  a  recent 
case  the  defender  lodged  a  minute  of  admission  that  he  and  the  pursuer 
had  been  lawfully  married  by  declaration    de    prcesenti.      Ld.  Stormonth 
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Darling  accepted  the  evidence  of  tlie  pursuer  alone  as  sufilcient  corrobora- 
tion (Macdonald,  18  July  1894  (Scof.^man),  N.  11.).  But  this  would  not  be 
held  where  the  interests  of  third  parties  might  be  prejudiced  by  tixing  the 
marriage  as  at  a  particular  date  (Stair,  iv.  -45.  19  ;  Fraser,  H.  tO  IF.  i.  302). 

It  is  not  enough  to  table  an  acknowledgment  of  marriage  or  to  produce 
witnesses  to  tlie  interchange  of  consent.  The  Court  must  be  satisfied,  on  a 
view  of  the  whole  circumstances  and  the  conduct  of  parties,  that  there  was 
genuine  consent  to  present  marriage  {Malay,  1885,  12  E.  431  ;  Imric,  ut 
supra  ;  and  see,  supra,  No  Genuine  Consent). 

It  is  not  necessary  to  aver  and  prove  copula  {Leslie,  IFalkcr,  ut  supra). 
But  where  the  acknowledgments  are  ambiguous,  the  presence  or  absence 
of  cojjula  will  be  an  important  element  in  deciding  whether  there  was 
genuine  present  consent.  And  if  one  of  the  parties  led  the  other  to 
permit  copula  by  declaring  in  plain  language  consent  to  marriage,  he  will 
be  barred  from  proving  that  his  consent  was  feigned  {supra,  No  Genuine 
Consent).  It  is  not  settled  if  marriage  can  be  constituted  by  consent 
exchanged  in  letters.  In  all  tl)e  cases  letters  have  been  read  to  prove 
that  the  parties  had  previously  exchanged  verbal  consent  (Fraser,  H.  &  W. 
i.  315;  Bishop,  Marriage  and  Divorce,  a.  15;  Swinburne, /^w?(.sa/s,  p.  182; 
Brouwer,  De  Jure  Connuliorum,  i.  20.  9  ;  passage  cited  from  Erasmus  by 
Friedberg,  RccJit  der  Eheschlicssunr/,  p.  102;  see  Sasscn,  1824,  3  S.  159, 
2  W.  &  8.  309 ;  evidence  of  ]\Ir.  Craigie  in  Dalrpivple,  2  Hag.  Con.  App. 
p.  40,  of  Mr.  Hamilton  at  p.  50,  of  ]\Ir.  Hume  at  p.  71,  and  of  Mr.  Clerk 
at  p.  109). 

{h)  By  Pbo.mise  Subsequente  copula. — When  a  woman  proves  by  writ 
of  the  defender  (as  to  oath,  see  infra)  that  he  promised  to  marry  her,  and 
proves  ^^roM^  dejure  that,  in  reliance  on  the  promise,  she  permitted  sexual 
interconrse,  the  Court  will  hold  marriage  constituted  as  at  the  date  of  the 
copula.  This  rests  on  the  ground  that  the  parties  must  be  presumed  to 
have  converted  their  engagement  into  marriage  by  exchange  of  present 
consent,  and  so  to  have  made  their  intercourse  lawful.  In  the  language 
of  the  canon  law,  verla  defuturo,  subsequente  cojnda,  are  equivalent  to  verba 
de  j)rccsc7iti.  Brouwer  says :  "  Non  quod  vis  copulne  sit,  per  se,  et  sui 
natura  vertere  sponsalia  in  nuptias ;  sed  quod  creduutur  consponsi,  novo 
quasi  consensu  a  conditione  recessise,  et  sponsalia  in  matrimonium  mutasse. 
Quam  sententiam,  pneter  favorem  matrimonii,  suadet  et  luce  ratio ;  ut 
auimabus  Christianorum  consulatur,  ne  commississe  consponsi  dicantar 
mortalc  pecatum  quod  operatur  extra  matrimonium  coitus.  .  .  .  Est  que 
luce  presunqjtio  juris  et  de  jure  "  {Be  Jure  Connubiorum  (1005),  i.  23.  2;  and 
see  Decret.  Greg.  IX.  4.  1,  c.  15,  c.  30  and  c.  32,  and  authorities  infra). 
If  a  woman  raised  the  action  and  died  during  the  dependence,  it  seems 
that  it  could  be  insisted  in  by  her  executors  {Green  or  Borthuncl:,  1890, 
24  If.  211). 

It  has  not  been  decided  that  the  action  would  be  incompetent  at  the 
instance  of  the  man.  lint  there  is  hardly  the  same  natural  presumption 
that  he  consented  to  copula  only  on  the  faitli  of  the  promise,  and  in  tlio 
aljsence  of  any  modern  instance  it  is  unlikely  that  the  conq)etency  would 
1)6  sustained  (Kraser,  IF.  cO  W.  i.  .'503,  322).  It  was,  however,  competent 
by  the  canon  law  {Ikcret.  Greg.  IX.  iv.  2,  c.  vi.  xii.;  Esmcjin,  Le  Maria ge  en 
Droll  Canonique,  i.  201  ;  Brouwer,  i.  23.  20-28). 

It  is  not  yet  settled  if  declai'ator  is  necessary  to  the  constitution  of 
marriage  in  this  mode.  If  this  sh(juld  be  so  held,  it  would  be  impossible 
to  establish  or  comjilete  the  nuirriagc  after  the  death  of  Ihe  defendci'.  In 
the  Keport  of  the  Iloyal  Connuission,  1808,  p.  xix,  tlic  point  is  said  to  he 
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open,  and  in  Mahy,  1885,  12  E.  431,  the  Court  (First  Div.)  reserved  their 
opinion  upon  it. 

Ld.  Fraser  discusses  the  question  with  great  fulness,  and  comes  to  the 
conclusion  that  promise  cum  copula  does  not  constitute  marriage,  but  forms 
a  very  peculiar  relation.  The  woman  has,  during  the  man's  lifetime,  the 
right  to  a  declarator  turning  this  relation  into  marriage,  and  that  even 
though  in  the  meantime  the  man  has  gone  through  a  ceremony  of  regular 
marriage  with  another  woman  {H.  &  W.  i.  322  scq.).  He  relies  very  much 
on  The  Queen  v.  Millis  (Dix's  Eep.  and  10  CI.  &  Fin.  534),  and  says  that 
the  opinion  of  Ld.  Lyndhurst  is  a  correct  exposition  of  the  law  of 
Scotland  on  promise  cum  copula  {H.  &  W.  i.  326,  note).  In  that  case 
the  Lords  were  equally  divided.  By  a  technical  rule  of  the  House,  the 
view  which  prevailed  was  that  of  three  learned  lords  who  held,  against  an 
equal  number,  that  by  the  law  of  England  complete  marriage  could  never 
be  constituted  without  the  presence  of  a  priest.  Many  high  authorities 
doubt  the  historical  soundness  of  this,  though  of  course  it  is  a  conclusive 
authority  in  England.  (Contrast  the  opinion  of  Ld.  Campbell,  L.  C,  in 
Att.-Gen.  v.  Bean  of  Windsor,  1860,  6  Jur.  N.  S.  at  p.  834,  with  that  of 
Willes,  J.,  in  11.  v.  Manwaring,  1856,  Dears.  &  B.  at  p.  139  ;  and  see 
Beamish,  1861,  9  H.  L.  C.  278,  and  authorities  under  Declaration  de 
prmsenti,  supra.)  The  argument  which  prevailed  was  that  the  law  of 
England  had  departed  upon  this  point  from  the  old  canon  law,  and  the 
law  of  Catholic  Europe  prior  to  the  Council  of  Trent.  It  had  never 
admitted  any  irregular  marriage  without  a  religious  ceremony.  It  was 
not  suggested  that  promise  suhsequente  copula  produced  any  less  effect 
than  declaration  |?c?'  verba  de  pira'senti.  On  the  contrary,  Ld.  Lyndhurst 
says  the  one  is  equivalent  to  the  other  (10  CI.  &  Fin.  at  p.  832 ;  and  see 
Bishop,  Marriage  and.  Divorce,  i.  s.  379). 

The  law  of  Scotland  allows  marriage  to  be  completely  constituted, 
without  the  intervention  of  a  priest  or  minister,  by  declaration  of  present 
consent,  either  expressed  or  inferred  from  cohabitation  and  habit  and 
repute.  Nor  is  it  easy  to  see  how,  in  the  case  of  promise  cum  copula,  a 
decree  of  declarator  can  supply  the  place  of  the  priest  whose  presence  was 
said  in  The  Queen  v.  Millis  to  be  indispensable  F>aser  thinks  the  decree 
of  declarator  comes  in  place  of  a  decree  ordaining  the  parties  to  solemnise 
the  marriage.  In  his  view,  a  petition  for  solemnisation  was  the  older 
form  of  action,  and  it  implied  that  the  marriage  was  not  already  conq^lete. 
But  the  soundness  of  this  reasoning  is  doubted.  In  the  Liber  Officicdis 
S.  Andree,  contracts  per  verba  de  prccsenti  and  per  verba  defuturo  are  both 
called  sponsalia — e.g.  Johnsoune,  No.  33.  This  is  according  to  the  uni- 
versal practice  of  canon-law  writers,  and  no  argument  can  be  drawn 
from  it.  Brouwer  says  of  that  law:  "nimis  laxo  significatu,  imo  invita 
jurisprudentia  ipsas  nuptias  postea  sponsalia  appellavit"  (De  Jure  Con- 
nubiorum,  i.  1.  6;  see  also  Boehmer,  iv.  1.  10;  Swinburne  on  Spousals, 
p.  232  ;  F'reisen,  GcsehieJite  des  Canonischcn  Ehcreehts,  208  seq.).  Tlie  old 
form  of  a  petition  to  have  the  parties  ordained  to  solemnise  the  marriage 
in  facie  ccclcsice  jjetitio  solemnizationis  (see  the  cases  of  Craufordesind  Thom- 
sone  in  the  M.  S.  S,  Com.  Court,  cited  by  Fraser,  H.  &  W.  i.  363)  was  not 
at  all  confined  to  Scotland.  Secret  marriages,  though  lawful,  were  never 
approved  of  by  the  Church. 

"Everything  was  presumed  to  be  complete  and  consummated  in  sub- 
stance but  not  in  ceremony,  and  the  ceremony  was  enjoined  to  be  under- 
gone as  matter  of  order "  (per  Ld.  Stowell  in  Dalrymple,  2  Hag.  Con.  at 
p.  65 ;  evidence  of  Mr.  Hume  in  App.  at  p.  73). 
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In  this  there  was  no  distinction  between  contracts  per  irrha  de  jjra'senti 
and  those  yJt'r  verba  dcfuturo  cum  copula.  In  either  case  the  parties  might 
be  ordained  to  celebrate  the  marriage  in  facie  ecclesicc  (see  Friedberg,  Becht 
dcr  EhcschlicssiLiig ,  p.  57;  Brouwer,  i.  24.  19).  In  Baptic,  1665,  Mor.  8413, 
it  is  said  in  the  first  report  that  the  pursuer  got  decree  ordaining  defender 
to  solemnise  the  marriage.  The  second  report  calls  it  an  action  for 
adherence.  In  Harvie,  1732,  Mor.  12388,  the  woman  pursues  for  adherence, 
founding  on  promise  cum  copula  {Gcdcly,  Liber  Ojfficialis  S.  Andrce,  No.  166 ; 
Mutto,  ih.  No.  168,  in  neither  of  which  is  copida  averred;  in  Watt,  ib. 
No.  134,  where  there  had  been  sponsalia,  copula  subsccuta,  the  woman  is 
ordained  to  adhere  as  well  as  to  solenniise  the  marriage,  and  the  parties 
are  styled  in  the  rubric  conjuges  (see  evidence  of  Mr.  Cay  in  Dcd- 
rympile,  App.  to  2  Hag.  Con.  at  p.  94;  Goolc,  cited  in  Beamish,  9  H.  L.  C.  at 
p.  299 ;  Holmes,  ih.  at  p.  301.  Both  these  were  contracts  de  presccnti,  and 
the  form  of  decree  is  to  find  that  the  parties  were  already  married,  but  to 
order  solemnisation).  The  law  laid  down  in  Mdlis  that  sponsalia  were  not 
ipsum  matrimonium  was  followed  in  Beamish,  and  colours  the  account  of 
these  cases.  Other  English  cases  are  Jesso?i,  2  Salk.  437;  Baxter,  1  Lee,  42. 
See  Blackstone,  1  Com.  439 ;  Oughton,  Ordo  Judieiorum,  Lond.  1738,  tit. 
193  and  tit.  210;  Friedberg,  53  and  208;  2  &  3  Edw.  vi.  c.  23,  s.  2; 
Bishop,  Marrieige  and  Divorce,  s.  280 ;  Eversley,  Domestic  Relations,  2nd 
ed.,  p.  16).  Solemnisation  of  irregular  marriages,  whether  per  verba  de 
pirccsenti  or  per  verba  de  futuro  cum  copula,  w^as  also  enforced  in  France 
(see  in  Beamish,  ut  swpra,  at  p.  277,  and  art.  by  Sir  H.  W,  Elphiustone, 
Law  Quarterly  Rev.  p.  44).  In  Germany  the  practice  was  similar  (see 
the  decree  cited  by  Carpzovius,  Opus  Dejinitionum  Ecclcsiasticarnm,  2.  8. 
142.  19).  The  parties  are  ordered  to  celebrate  the  marriage  again 
(nochmals)  (also  ib.  2.  8.  135.  7  and  15 ;  Carpzovius  was  a  strong  advocate 
of  marriage  infeicie  ecelesice,  and  his  language  is  not  always  consistent  (see 
on  him,  Friedberg,  liecht  der  Eheschliessung ,  pp.  194  and  252)). 

It  is  submitted  that  neither  in  principle  nor  on  authority  is  there 
sufficient  ground  for  the  view  that  promise  cum  copida  produces  a  different 
effect  from  words  of  present  consent.  If  the  latter  make  marriage 
without  more,  so  also  must  the  former.  Moreover,  it  is  inconsistent  with 
the  nature  of  a  declarator  to  do  anything  but  declare  a  right  which 
already  exists.  This  view  is  supported  by  at  least  one  direct  decision,  by 
nnny  judicial  (/i6'i!a,  and  by  almost  all  tlic  text  writers.  The  argument  is 
too  long  to  be  fully  stated  here,  but  the  following  authorities  may  be 
referred  to : — 

For  Ld.  Eraser's  theory :  IL  &  W.  i.  322-365 ;  Bell,  Prin.  ii.  s.  1515  ; 
Karnes,  Elucid.  Art.  5 ;  as  to  which  last,  see  evidence  of  Mr.  I).  Craigie 
in  Dalrymple,  2  Hag.  Con.  App.  p.  45 ;  and  More's  Note  on  Stair,  i.  4.  6 ; 
per  Ld.  Moncreiff,  p'iwws,  in  Broicne,  1843,  5  D.  1288  ;  see  also  in  Loivrie, 
1840,  2  1).  at  p.  960;  Ld.  M'Laren,  Ord.,  in  Maloy,  1885,  12  R  431,  where 
many  authorities  are  collected ;  evidence  of  Ld.  Adv.  Moncrciff  before 
Euyal  Comni.  1868,  in  App.  at  p.  62  and  p.  69). 

For  the  theory  that  promise  subsequente  cojnda  constitutes  marriage,  and 
therefore  can  be  declared  after  the  death  of  the  defender:  Pcnnycook, 
1752,  Moi-.  12077,  moie  fully  in  Ferg.  p.  95;  Sibbatdd,  1545,  Lib  Off. 
>S.  And.  No.  145,  where  the  tie  formed  by  sponscdia  p)er  verba  de  future 
carnali  co'pula  suhsecvia  is  expressly  called  vinculum  matri/iionii;  Stair,  i.  4. 
6,  iii.  3.  42,  and  iv.  45.  19  ;  More's  Notes,  xiii ;  Baidvt.  i.  5.  2  ;  Mackenzie,  Jnd. 
1,  tit.  6;  Ersk.  i.  6.  4;  Rri7i.  i.  6.  2 ;  Fergusson,  Consist.  Lain,  115  ;  l>othian, 
Consist.  Law,  53;  Wallace,  /Vm.  16.'');  dicta  per  Ld.  I'res.  Duiidns  in  Forbes, 
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1750,  Elchies,  voce  "Proof,"  ii.  365;  Ld.  Pres.  Campbell  in  Kejincdy,  lldG, 
Perg.  Con.  Law  Rep.  p.  181 ;  Ld.  Stowell  in  Dalrymple,  1811,2  Hag.  Con.  at  p. 
66 ;  and  see  the  evidence  of  Scots  counsel  in  App.to  2  Hag.  Con., especially  that 
of  Mr.  Hume  at  p.  73,  and  Sir  Hay  Campbell,  ex-Ld.  Pres.,  at  p.  139  ;  Ld.  Eldon 
in  M'Adam,  1813,  1  Dow,  at  p.  181 ;  Ld.  Meadowbauk,  s.c.  5  Pat.  at  p.  685 ; 
Ld.  Cockburn  in  Harvie,  1837,  15  S.  at  p.  970 ;  Ld.  Gillies  in  Aitchison, 
1838,  1  D.  at  p.  51 ;  Ld.  Chanc.  Cottenham  in  Steimrt,  1841,  2  Rob.  at 
p.  591 ;  Ld.  Curriehill  in  Eoss,  1861,  23  D.  at  p.  987  ;  Ld.  Deas,  ih.  at  p.  992  ; 
Ld.  Westbury  in  Ydvcrton,  1864,  4  Maccp  at  p.  856  :  Ld.  Chelmsford,  s.c, 
2  M.  (H  L.)  at  p.  74;  Ld.  Ardmillan  in  Surtees,  1873,  11  M.  388 ;  Ld.  Pres. 
Inglis  in  Maloy,  1888,  12  E.  at  p.  467.  The  opinion  of  Ld.  Young,  that 
where  the  pursuer  dies  pending  the  process,  her  executors  can  proceed  with 
the  action,  is  plainly  inconsistent  with  Ld.  Eraser's  theory,  that  declarator 
can  only  be  obtained  when  solemnisation  is  a  possibility  {Green  or  Borthwick, 
1896,  24  E.  211 ;  see  Eraser,  H.  &  W.  i.  344,  ii.  1241).  The  cases  cited  by 
Mr.  Cay  in  his  evid.,  App.  to  Balri/mj)^,  2  Hag.  Con.  at  p.  94,  in  which 
declarator  was  pronounced  after  the  death  of  the  defender,  are  none  of  them 
cases  of  promise  sitbscqucntc  copula. 

They  were  cases  of  clandestine  marriage,  or  marriage  by  declaration  de 
prcesenti.  They  are  :  Barclay,  1611,  Mor.  6115  ;  Anderson,  1714,  Mor.  12676  ; 
and  Mv.rray  v.  Smith,  for  which  see  the  prints  in  Hamilton  Gordon  Collection, 
vol.  V.  letter  M,  No.  41.  Eor  the  canon  law,  see  authorities  cited  in 
Dalrymple,  B.  v.  Millis,  and  Maloy,  supra,  and  Dccret.  Greg.  IX.  4.  1,  c.  15, 
c.  30,  and  c.  32;  4.  1.  26  ;  4.  5.  3;  4.  5.  6 ;  c.  27,  c.  45,  qu.  2  (Gratian); 
Brouwer,  De  Jure  Connuhiorum,  1.  13.  2-4,  p.  214  of  ed.  of  1665  ;  ih.  1.  23. 12  ; 
Pcehmer,  Jus  Ecelcsiasticum  Protestantium,  4.  1.  12.  (11);  4.  1.  56  ;  4.  5.  6; 
Carpzovius,  023us  Dc/initionum  Ecclcsiasticarum,  2.  3.  36.  7 ;  2.  8.  135.  7 ; 
2.  8.  131.  8  ;  Sanchez,  Dc  Sancto  Matrimonio,  1.  40.  3  ;  1.  26.  7,  8  ;  3.  40.  2  ; 
Swinburne  on  Spiouscds,  pp.  73,  224,  236.  As  to  the  high  authority  of 
Swinburne,  see  per  Ld.  Chanc.  Lyndhnrst  in  Q.  v.  Millis,  10  CI.  &  Ein.  at 
p.  833;  Ereisen,  GeschicJitc  des  CanoniscJicn  Ehcrcchts,  208  se^^.,  esp.  p.  215; 
Eriedberg, Z'os  Recht  dcr  Eheschlicssung ,^^  seq. ;  '^o\\m,Rccht  der  Eheschliessung, 
142  ;  Eriedberg,  Lehrhuch  des  Kir chenr edits,  4th  ed.,  412  ;  Esmein,  Le  Mariage 
en  Droit  Canonique,  1.  142  ;  Pollock  and  Maitland,  Hist,  of  Eng.  Law,  ii.  366, 
370 ;  art.  by  Sir  H.  W.  Elphinstone  in  Laio  Quart.  Rev.  vol.  v.  44 ;  Bishop, 
Marriage  and  Divorce,  i.  ss.  355,  377 ;  Walton,  H.  &  W.  29. 

Nature  of  Proof — It  was  early  settled  that  in  a  declarator  of  marriage, 
though  not  in  an  action  of  damages  for  Breach  of  Promise  {q.v),  the  promise 
must  be  proved  by  writ  or  oath  of  the  defender  (Stair,  i.  10.  4 ;  Bell,  Prin.  1518; 
Eraser,  H.  &  W.  i.  386).  It  is  a  defence  that  since  tlie  promise  and  copula 
founded  on  the  pursuer  has  had  sexual  intercourse  with  another  man  (Bankt. 
i.  5.  2 ;  Barclay,  June  1729,  in  Lothian,  Consist.  Law,  p.  50 ;  authorities  in 
Mcdoif,  12  E.  453).  The  plea  was  taken  in  that  case  (Eraser,  H.  &  W.  i.  342). 
Bankton's  reason,  that  it  would  be  absurd  to  declare  a  marriage  which  the 
defender  could  at  once  get  the  Court  to  dissolve,  would  extend  logically  to 
declarator  of  marriage  on  any  ground.  And  this  seems  to  have  been  the 
canon-law  practice.  In  the  Metropolitan  Court  of  Eheims  an  action  to  have 
an  irregular  marriage  declared,  and  the  defender  ordained  to  solemnise 
in  facie  ccclesicc,  might  be  met  by  an  cxceptio  fornicationis.  If  this  defence 
was  sustained,  the  Court  declared  the  marriage,  but  did  not  ordain  the 
defender  to  solemnise  and  adhere.  This  placed  him  in  the  same  position  as 
if  he  had  obtained  a  divortium  quoad  torum,  which  was  of  course  the  only 
divorce  then  admitted  (Esmein,  Lc  Mariage  en  Droit  Canonique,  i.  185). 

(«)  Oath. — Opinions  have  been  expressed  in  the  House  of  Lords  that 
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since  11  Geo.  iv.  and  1  Will.  iv.  c.  69,  a  reference  to  oath  in  a  declarator  of 
marriage  is  incompetent.  For  the  oath,  if  affirmative,  would  not  be  "  sufficient 
evidence  "  in  the  sense  of  sec.  36.  On  a  less  strict  view,  reference  to  oath  is 
still  competent,  but  is  in  the  discretion  of  the  Court.  It  will  be  refused 
where,  after  the  promise  and  copula  founded  on,  the  defender  has  gone 
through  a  ceremony  of  marriage  with  another  woman,  whose  rights  would  be 
prejudiced  by  an  oath  affirmative  of  the  reference  {Loiunrorth,  1865,  3  jNI. 
645,  5  M.  (H.  L.)  144;  see  per  Ld.  Blackburn  in  Dysart  Peerage  case,  1881, 
6  App.  Ca.  at  p.  512;  Eeport  Uoyal  Comm.  1868,  p.  xix ;  Dickson  on  Evid. 
s.  1415  :  Fraser,  H.  &  W.  ii.  1242 ;  and  see  Surtees,  1872,  10  M.  886). 

{h)  Writ. — A  distinct  promise  in  writing  is  not  essential,  if  there  is 
writing  signed  by  the  defender  which  amounts  to  an  acknowledgment  that 
a  promise  has  been  given  {CarivphcU,  1831,  2  Dow  &  01.  265  ;  Yelvcrton,  1864, 
4  Macq.  at  p.  856 ;  Morrison,  1869,  8  M.  at  p.  853 ;  Boss,  1861,  23  D.  972; 
Mackenzie,  1848,  10  D.  638 ;  see  Maloy,  1885,  12  R  431). 

Conditional  Promise. — When  the  promise  was  conditional,  the  condition 
will  be  presumed  to  have  been  passed  from  at  the  copula.  But  this  will  not 
be  so  when  the  condition  itself  presupposes  copida,  as  in  the  case  of  a  promise 
to  marry  a  woman  if  she  becomes  pregnant  {Stewart,  1841,  2  Eob.  at  p.  590  ; 
Kennedy,  1794;  Ferg.  163;  Fraser,  H.  &  W.  i.  381;  Brouwer,  1.  21.  19; 
Boehmer,  4.  5.  6). 

When  the  promise  is  proved  or  admitted,  the  copida  may  be  proved  pront 
dejure  (Harvie,  1732,  INIor.  12388;  Mcdoy,  ut  suprct). 

Cojnd a  presumed  to  he  on  Faith  of  Promise. — The  copiula  will  be  presumed 
to  have  been  permitted  on  the  faith  of  the  promise.  But  this  presumption 
may  be  rebutted,  and  if  it  is  proved  that  the  copula  was  unconnected  with 
the  promise,  it  will  be  held  that  marriage  was  not  constituted  thereby 
{Morrison,  1869,  8  M.  347;  Mcdoy,  ut  supra). 

If  there  has  been  copida  before  the  promise,  it  lies  on  tlie  pursuer  to 
prove  that  a  copula  subsequent  thereto  was  only  granted  on  the  I'aith  of  the 
promise  {Craigic,  1838,  16  S.  584;  M'L.  &  K  942;  Ross,  1861,  23  D.  at 
p.  994 ;  Surtees,  1873,  11  M.  at  p.  389 ;  Sim,  1829,  8  S.  89). 

If  the  copida  was  on  the  faith  of  the  promise,  it  is  immaterial  that  the 
woman  did  not  know  that  marriage  would  be  constituted  by  it  {Sim,  ut  supra ; 
Elder,  1829,  8  S.  56 ;  per  Ld.  Eldon  in  Laing,  1823,  1  Sh.  App.  at  p.  451 ; 
per  Ld.  Westbuiy  in  Lonejworth,  1864,  4  Macq.  at  pp.  854,  855  ;  per  Ld.  Deas 
in  Leslie,  1860,  22  D.  1011;  Eeport  Eoyal  Comm.  1868,  p.  xix;  see  per 
Ld.  jM'Laren  in  Maloy,  12  E.  at  p.  447). 

Promise  and  Copula  must  he  in  Scotland. — The  promise  and  the  copula 
must  both  take  place  in  Scotland,  or  at  least  in  a  country  where  this  is  a 
mode  of  constituting  marriage  (per  Ld.  Chelmsford  in  Longworth,  4  Macq. 
at  p.  879  ;  per  Ld.  Kingsdown,  ih.  at  p.  902  ;  Fraser,  //.  &  W.  i.  384  ;  Walton, 
IP.  &  W.  28). 

By  Coiiabitatiox  and  IIabitk  and  Ekpute. — Definition. — It  may 
be  held  that  a  man  and  woman,  by  living  together  and  holding  them- 
selves out  as  married  ])ersons,  have  sufficiently  declared  their  matri- 
monial consent;  and  in  that  case  tliey  will  be  declared  to  be  married, 
altliougli  no  specific  promise  of  marriage  or  of  de  prasenti  acknow- 
ledgment has  been  proved  (Fraser,  //.  &  W.  i.  391  ;  IJishoj),  Mxrriogr  and 
Divorce,  1.  s.  378  ;  Walton,  //.  <&  W.  20).  The  words  "  hahite  and  repute  " 
are  past  participles,  equivalent  to  "  held  and  reputed."  The  old  phrase 
seems  to  have  been  "c^  tamjuam  eonjugrs  fucrunt  hahiti,  tcnti  el  reputate,"  as 
in  Johnston,  1522,  Liher  Offlc.  S.  Andree,  No.  33.  The  presumption  in 
favour  of  marriage  in  such  a  case  is  grounded  wlmlly  nr  pai'tly  on  the  Act 
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150;3,  c.  77  (Ersk.  rrin.  i.  6.  3 ;  Eraser,  H.  &  W.  i.  393).  But  this  Act  was 
no  doubt  based  on  the  canon  law,  according  to  which  marriage  could  be 
proved  by  evidence  that  the  woman  bore  the  man's  name,  was  treated  by 
him  as  a  wife  and  reputed  to  be  such — nomcn,  trattcdus,  fama  (Dccrct.  Greg. 
IX.  2.  23,  c.  11 ;  Esmein,  Lc  3[aria(jc  en  Droit  Canoniquc,  1.  189). 

"It  is  the  holding  foith  to  the  world  by  the  manner  of  daily  life,  by 
conduct,  demeanour,  and  habit,  that  the  man  and  the  woman  who  live 
together  have  agreed  to  take  each  other  in  marriage  and  to  stand  in  the 
mutual  relation  of  husband  and  wife ;  and  when  credit  is  given  by  those 
among  whom  they  live,  by  their  relations,  neighbours,  friends,  and  acquaint- 
ances, to  these  representations  and  this  continued  conduct,  then  habite  and 
repute  arise  and  attend  upon  the  cohabitation"  (per  Ld.  Westbury  in 
Camphdl,  L.  R.  1  H.  L.  Sc.  at  p.  211,  cited  by  Ld.  Watson  in  Di/sart  Fccrage 
case,  1881,  6  App.  Ca.  at  p.  549  ;  and  see  per  Ld.  Glenlee  in  Elder,  1829, 
8  S.  at  p.  62). 

Nature  of  Proof . — The  repute  cannot  make  the  parties  married  if  the 
evidence  does  not  point  to  their  matrimonial  intention  (per  Ld.  J.-C.  Hope 
in  Lwpsleij,  1845,  8  D.  at  p.  4). 

The  repute,  to  be  of  value,  must  be  among  the  friends  and  equals  of  the 
parties,  among  whom  it  is  unlikely  that  a  man  will  wish  to  pass  off  a 
mistress  as  a  wife.  "  Where  a  man  takes  his  mistress  with  him  to  an  hotel, 
or  goes  with  her  to  a  shop  to  buy  baby  linen,  the  probability  is  that  he  will 
prefer  describing  her  as  his  wife  to  explaining  her  true  position  "  (per  Ld. 
Watson  in  Dysart  Peerage  case,  188 1,  6  App.  Ca.  at  p.  552).  Evidence  of  this 
kind  is  therefore  of  little  or  no  value  as  throwing  light  on  the  real  character 
of  the  relation  (see  Hamilton,  1839,  2  D.  89  ;  Thomas,  1829,  7  S.  872). 
The  circumstances  must  not  be  so  equivocal  that  persons  who  had  good 
grounds  of  judging  did  not  believe  the  parties  to  be  married  {Lowrie,  1840, 
2  D.  961).  There  must  be  cohabitation  at  bed  and  board  as  well  as  repute 
{Lotorie,  ut  supra ;  Eraser,  H.  &  W.  i.  401).  The  cohabitation  and  repute 
must  be  in  Scotland,  or  at  least  in  a  country  where  marriage  can  be  proved 
in  this  way  and  no  ceremony  is  required  for  its  constitution  {M'Culloch, 
1759,  Mor.  4591 ;  rev.  2  Pat.  33  ;  Dysart  Peerage  case,  1881,  6  App.  Ca.  489  ; 
see  Longworth,  1864,  4  Macq.  834 ;  Walton,  H.  &  W.  372). 

There  is  no  period  of  cohabitation  fixed  by  law;  but  in  all  the  cases 
hitherto  where  marriage  has  been  declared,  the  cohabitation  has  extended 
over  several  years  (Eraser,  H.  &  W.  i.  400  ;  see  per  Ld.  Blackburn  in  Dysart 
Peerage  case,  6  App.  Ca.  at  p.  513). 

Where  there  is  an  impediment  to  marriage  at  the  commencement  of  the 
intercourse,  as,  e.g.,  where  one  of  the  parties  is  already  married  and  the 
impediment  is  removed,  there  is  a  presumption  that  the  intercourse 
continues  to  be  illicit  {Dysart  Peerage  case,  6  App.  Ca.,  per  Ld.  Watson 
at  p.  539).  This  presumption  may  be  rebutted  (Campbell,  1867,  5  M.  (H.  L.) 
115  ;  see  Hill,  1870,  25  L.  T.  183  ;  Cunningham,  1814,  2  Dow,  482  ;  Zajjsley, 
1845,  8  D.  34,  1  H.  of  L.  Ca.  498).  And  it  does  not  exist  when  the  parties 
were  never  aware  of  the  impediment  (Dc  Thoren,  1876,  3  R.  (H.  L.)  28). 

In  England  marriage  may  be  held  proved  in  this  way,  where  the 
want  of  a  record  of  the  ceremony  can  be  explained.  But  as  marriage 
cannot  be  constituted  there  by  the  private  consent  of  the  parties,  the 
evidence  must  point  to  their  having  gone  through  a  formal  ceremony  {Read, 
1794,  1  Esp.  212  ;  Collins,  1878,  48  L.  J.  Ch.  31  ;  Barelay,  1893,  1  S.  L.  T. 
Nos.  338,  550). 

4.  How  Question  of  Marriage  can  be  Tried.— T\\q  proper  way 
for  raising  the  question  between  the  alleged  spouses  is  for  one  of  them  to  bring 
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an  action  of  declarator  of  marriage.  It  seems  that  the  Court  woulil  not,  as 
between  them,  decide  the  question  of  marriage  incidentally  in  a  patrimonial 
action  (Eraser,  //.  c(-  W.  ii.  1241). 

Tlie  action  may  be  brought  after  the  death  of  the  defender  {Leslie,  18G0, 
22  D.  99:3).  Eraser  thinks  a'declarator  founded  on  promise  snhsequente  copula 
is  incompetent  after  the  death  of  either  party,  as  it  is  then  too  late  to 
solemnise  the  marriage  {H.  &  W.  i.  344,  ii.  1241).  This,  for  the  reasons 
stated  in  discussing  niariiage  by  promise  suhscqucntc  cojmla,  is  believed  to  be 
erroneous  (see  per  IaI  Young  in  Green  or  Borthvjiel;  189G,  24  E.  211). 

When  the  pursuer  of  an" action  of  declarator  of  marriage  dies  pending 
the  process,it  is  thought  that  his  or  her  executors  would  be  entitled  to  sist  thein- 
selves  and  carry  on  the  action  {Green,  ut  sujira  ;  Neilso7i,  1853,  16  IJ.  325  ; 
Darling,  1892,^9  E.  (H.  L.)  31).  And  Ld.  Young  recently  expressed  an 
opinion  that  after  the  death  of  either  or  both  of  the  parties  the  action 
might  be  raised  by  anyone  having  a  legitimate  interest  {Green,  ut  supra). 

During  the  lifetime  of  the  alleged  spouses  a  third  party  cannot  raise  a 
declaratoi^of  their  marriage  (Eraser,  H.  cO  JV.  ii.  1242).  But  the  question 
may  be  raised  by  children  in  a  declarator  of  legitimacy  {Petrie,  189G, 
4  S".  L.  T.  No.  94).  It  may  be  raised  and  decided  incidentally  in  any  action 
at  the  instance  of  a  third  party  having  an  interest  {Bcattie,  18G3,  1_  M.  2G3, 
question  as  to  pauper  settlement;  Rudland,  IG  Sc.  Jur.  97,  question  as  to 
liability  of  the  man  for  debt  to  tradesman  incurred  by  the  woman ;  Furves' 
Trs.,  1895,  22  K.  513,  claim  by  child  in  M.  P.  against  father's  trustees). 

IV.  International  Aspect  of  Maeriage. 

Capaeity  to  Contraet  Marriage. — Incapacity  to  marry  is  either  absolute,  as, 
e.g.,  where  a  person  is  under  the  age  at  which  marriage  is  lawful,  or  relative,  as 
where  a  person  is  prohibited  from  intermarriage  with  those  within  certain  de- 
grees of  consanguinity  or  affinity.  In  Scotland  the  prohibition  by  the  Act  IGOO, 
c.  20,  of  marriage  between  a  spouse  divorced  for  adultery  and  the  paramour 
named  in  the  decree  is  another  case  of  relative  incapacity.  See  Adultery.  Eor 
an  enumeration  of  the  impediments  to  marriage,  see  supra.  Although  the  use 
of  the  term  "  capacity,"  in  the  relative  as  well  as  the  absolute  sense,  is  sanc- 
tioned by  custom,  it  is  thought  that  it  has  been  a  source  of  confusion.  It  is 
hardly  correct  to  say  that  a  person  is  subject  to  any  incapacity  because  he 
is  prohibited  from  marrying  his  aunt,  Incapacity  in  its  true  sense  denotes 
a  limitation  of  status  (see  Walton,  H.  &  W.  349  et  seq.).  In  order  to 
contract  a  valid  marriage,  each  of  the  parties  must  be  capable  of  marriage, 
and  they  must  not  be  prohibited  from  marrying  each  other.  In  both  these 
respects  the  lex  loci  actus  must  be  satisfied,  for  no  marriage  is  valid 
anywhere  which  was  not  valid  in  the  country  in  which  it  was  entered  into 
(L'ruol;  1801,  9  II.  L.  C.  193;  Bell,  1859,  13.  Moo.  P.  C.  C.  242;  Lctcon, 
1822,  :;  Stark.  N.  P.  C.  178;  Butler,  175G,  Anib.  at  p.  303;  Balripiiple, 
1811,  2  Ha".  Con.  54;  Serimshire,  1752,  ib.  395;  Middleton,  1802,  ih. 
443  ;  Beattie,  18GG,  5  M.  181 ;  MaeCulloch,  1759,  2  Pat.  33  ;  Eraser,  //.  tC;  W. 
ii.  1:509  ;  Westlake,  Friv.  Int.  Law,  s.  15;  Walton,  //.  <&  W.  Tfl  ct  seq.). 

Where  tlie  ]  arties  arc  not  prohil)ited  from  marrying  eacli  other  by  the 
li.c  loci  aetui^,  but  are  prohibited  by  the  law  of  their  domicih!,  the  marriage  is 
invalid  {Brook,  nt  supra  ;  Sottomayor,  1877,  3  V.  1 ).  1,  5  IM).  9  I  ;  W.'stlake, 
Frle.  ////.  Laio,Q.  17;  Hul.er,  i^e  Couf.  B<g.  bk.  i.  tit.  3,  s.  10.  Mr.  Dicey 
considers  it  still  ojien,  (Umjliet  of  Lairs,  p.  G2G  :  but  sec  Erascu',  //.  d'  W. 
Supp.  ii.  1535  ;  Pisbop,  Marriage  and  Divorce,  i.  s.  849).  And  it  is  thought 
that  tlie  same  result  must  be  arrived  at  when  tlic  domicile  of  the  parties 
is  different  uml   tin;  disability  only  exists  by  the  pers(»nal  law  of  one  of 
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them  {Metlc,  1859,  1  S.  &  T.  41G  ;  Westlake,  cit.  s.  17  ;  Walton,  cit.  363  :  but 
see  Suttomayor,  5  P.  D.  94).  But  prohibitions  Ijy  the  lex  domicilii  of  a  penal 
character,  or  such  as  are  contrary  to  the  settled  policy  of  our  law,  will  not 
prevent  a  marriage  celebrated  in  Scotland  from  being  recognised  there  as 
valid  (see  per  Hannen,  J.,  in  Sottomayor,  5  P.  D.  at  p.  104 ;  Westlake, 
ss.  18,  19  ;  Dicey,  Conflict  of  Laics,  p.  628;  Story,  Conflict  of  Laws,  s.  94; 
Eraser,  H.  &  W.  ii.  13U5 ;  Walton,  H.  &  W.  398). 

It  has  not  l)een  decided  whether  a  marriage  between  a  guilty  spouse 
domiciled  in  Scotland  and  a  paramour  named  in  the  decree  would  be  valid 
if  celebrated,  e.g.,  in  England,  where  such  a  marriage  is  not  prohibited.  It  is 
probable  that  it  would  be  recognised  as  valid  by  the  lex  loci,  on  the  ground 
that  penal  statutes  have  no  effect  outside  the  territory  {Scott,  1886,  11  P.  D. 
128  ;  Westlake,  s.  18  ;  I'cnneqar,  1888,  10  Amer.  State  Eep.  648  ;  Walton, 
H.  &  W.  394  ;  see  Kynnaircl,  L.  R.  1  C.  P.  389).  But  in  Scotland  it  would 
seem  to  be  invalid.  This  was  held  in  an  unreported  case  by  Ld.  Craighill  (see 
Mackay,  Manual,  474  ;  see  Stcivart  v.  De  Voto,  April  1878  ;  Bcattie,  1866,  5  M. 
at  p.  190;  Fentov,  3  Macq.  at  p.  537  (Ld.  Brougham)). 

Where  objection  to  the  validity  of  the  marriage  is  that  certain  consents  of 
parents  or  others  required  by  the  lex  domicilii  had  not  been  obtained,  this 
objection  will  not  be  sustained.  The  necessity  by  the  foreign  law  of  obtaining 
sucli  consents  is  not  looked  upon  as  affecting  the  capacity  of  the  parties,  and 
has  been  said  to  be  part  of  the  ceremony, — tiie  sufficiency  of  which  is  always 
determined  by  the  lex  loci.  This  ground  is  not  very  intelligible,  but  the  law 
may  be  regarded  as  settled.  The  validity  of  the  Gretna  Green  marriages 
was  admitted  both  in  England  and  Scotland  {Compton,  1769,  2  Hag.  Con. 
444,  note  ;  Brook,  9  H.  L.  C.  at  p.  215  ;  Fcnton,  1859,  3  Macq.  at  p.  535  ; 
Steele,  l^?,^,^i\\\w.  1  (Irish);  see  Walton,  iT.  t&  7^.351).  And  the  same 
principle  has  been  applied  in  England  as  to  marriages  of  foreigners  cele- 
brated in  that  country  without  consents  required  by  the  lex  domicilii 
{Simonin,  1860,  2  S.  &  T.  67  ;  see  Sottomayor,  2  P.  D.  81,  3  P.  I).  1,  5  P.  D. 
94 ;  Brooh,  1861,  9  H.  L.  C.  193).     See  Domicile. 

Forms  and  Ceremonies. — Subject  to  the  exceptions  after  mentioned,  no 
marriage  celebrated  abroad  will  be  treated  in  Scotland  as  valid  if  it  was 
.  not  cunstituted  with  such  forms  as  satisfied  the  lex  loci  actus  {Butler,  1756, 
Amb.  303;  Lacon,  1822,  3  Stark.  N.  P.  C.  178;  Brool;  1861,  9  H.  L.  C. 
193 ;  Dicey,  ConMct  of  Laws;  see  article  by  Sir  H.  W.  Elphinstone  in  Law 
Quart  Bcv.  vol.  v.  44;  Eraser,  H.  &  W.  ii.  1309;  Walton,  //.  cC-  W.  372). 

It  is  thought,  on  this  principle,  that  a  Scotsman  and  a  Scotswoman  could 
not  contract  a  marriage  abroad  in  any  of  the  modes  in  which  an  irregular 
marriage  can  be  constituted  in  Scotland,  unless  this  mode  of  constituting 
marriage  was  admitted  also  by  the  lex  loci  actus  (Eraser,  //.  &  W.  ii.  1309  ; 
Walton,  I.e. ;  Bishop,  Marriage  and  Divorce,  i.  s.  856  ;  but  see  Gillespie's 
Bar,  2nd  ed.,  p.  371 ;  art.  by  M.  Laurent  in  Journal  du  Droit  Lnterncd. 
Priv4,  1895,  vol.  xxii.  p.  268). 

Exceptions. — Britisli  subjects  abroad  may  lawfully  marry  each  other  in 
the  presence  of  a  British  ambassador,  or  other  official  authorised  hi  that 
behalf.  The  validity  of  such  marriages  depends  on  compliance  with  the 
provisions  of  the  Eoreign  Marriage  Act,  1892  (55  &  56  Vict.  c.  23),  and  the 
relative  Order  in  Council  of  28  October  1892  (Statutory  Rules  and  Orders, 
1892,  p.  625).  In  certain  cases  marriages  between  a  British  subject  and 
a  foreigner  are  valid  under  this  Act  (ss.  4,  5). 

A  marriage  celebrated  abroad  in  other  places  which  are  subject  to  the 
doctrine  of  exterritoriality,  if  one  of  the  parties  is  domiciled  in  Scotland, 
would,  it  is  thought,  be  valid  if  constituted  in  any  form  sufhcient  to  make 


I 


MARRIAGE  209 

marriage  iu  Scotland  ("VValluii,  H.  tO  W.  o79  scq. ;  but  see  Dicey,  Conjlict  of 
Laics,  633;  Seagrovc,  [1891]  1  Q.  B.  551  ;  note  in  Law  Quart.  Bcv.  vol.  xii. 
p.  211  ;  and  as  to  a  marriage  on  a  British  man-of-war  at  a  foreign  station, 
see  Culling,  [1890]  P.  110> 

Where  there  is  no  lex  loci,  or  it  is  impossible  for  the  parties  to  avail  them- 
selves of  it,  a  marriage  would  be  valid  if  it  satisfied  the  requirements  of  Scots 
law  as  to  form  {J^udiug,  1821,  2  Hag.  Con.  371 ;  see  Walton,  //.  d';  IF.  380). 

Not  every  marriage  which  satisfies  the  lex  loci  actus  is  valid  in  Scotland. 

A  marriage  to  which  one  of  the  parties  at  least  is  domiciled  in  Scotland 
will  not  be  valid  in  that  country  if  it  is  regarded  by  Scots  law  as  incestuous 
or  contrary  to  public  morals.  And  this  prohibition  cannot  be  evaded  by 
celebrating  the  marriage  in  a  foreign  country  where  the  prohibition  does 
not  exist.  So  a  marriage  of  a  Scotsman  in  Denmark  with  his  deceased 
wife's  sister  is  invalid,  though  marriage  with  a  deceased  wife's  sister  is 
permitted  by  Danish  law  (Fcnton,  1859,  3  Macq.  497 ;  Furirs'  Trs.,  1895, 
22  II.  513 ;  Brook,  1801,  9  H.  L.  C.  193 ;  see,  supra,  Capacity). 

Esscnticils  of  Marriage. — The  personal  rights  and  duties  of  the  spouses, 
and  their  rights  stante  matrimonio  in  each  other's  moveable  estate,  depend 
on  the  husband's  domicile  at  the  marriage  (Rarvie,  1882,  8  App.  Ca.  at 
p.  50,  per  Ld.  Stdborne  ;  Dicey,  Conjlict  of  Lavs,  650). 

Where  the  domicile  of  the  spouses  is  changed  during  the  marriage,  it  is 
not  settled  if  the  patrimonial  rights  of  the  spouses  as  to  moveables  stante 
matrimonio  are  thereby  changed  (see  Walton,  H.  &  W.  401  seq. ;  Dicey, 
Conflict  of  Laws,  p.  055,  and  authorities  under  Administeation,  Husband's 
Right  of,  at  p.  122  of  vol.  i.).  Mutual  rights  as  to  heritage  depend  on  the  lex 
rei  S27ct',  and  are  not  altered  by  the  change  of  domicile  (Dicey,  Conflict  of  Laws, 
519 ;  Story,  Conflict  of  Laws,  ss.  448-454;  Harrison,  1872,  L.  R.  8  Ch.  342). 

It  is  thought  that  a  domiciled  Scotsman  who  marries  a  foreigner  abroad 
is  protected  by  the  Married  Women's  Property  (Scotland)  Act,  1877  (40  & 
41  Vict.  c.  29,  s.  4),  from  liability  for  her  antenuptial  debts,  except  to  the 
amount  of  property  received  by  him  through  the  marriage  (see  Walton, 
H.  &  W.  417 ;  Antenuptial  Debts  of  a  Married  Woman). 

V.  Registration  of  Marriages. 

Regular  Marriages. — Regular  marriages  must  be  registered,  and  penalties 
are  imposed  for  failure  to  do  so.  A  copy  of  Sched.  C  appended  to  17 
&  18  Vict.  c.  80  must  be  procured  by  the  parties  from  the  registrar  of  the 
parish  (or  district)  within  which  they  intend  to  solemnise  the  marriage.  It 
is  filled  in  by  the  registrar,  and  produced  to  the  minister  at  the  marriage. 
After  the  ceremony  it  must  be  signed  by  the  minister,  by  the  parties,  and 
by  two  witnesses,  and  is  then  handed  back  to  the  parties,  by  whom  it 
nmst  be  transmitted,  within  three  days  after  the  marriage,  to  the  registrar 
of  the  parish  (or  district)  within  whicli  tlie  marriage  was  solcnuiised.  On 
failure  to  do  so  the  husband,  and,  failing  him,  the  wife,  is  liable  to  a  penally 
of  £10  (see  18  Vict.  c.  29 ;  23  &  24  Vict.  c.  85).  For  registration  of  mar- 
riages abroad,  see  23  &  24  Vict.  c.  85,  s.  10,  and  42  Vict.  c.  8,  s.  2  (Army). 

Irregular  Marriages. — An  old  practice  was  for  the  parties  to  an  irregular 
marriage,  who  wished  their  marriage  to  be  registered,  to  get  themselves  con- 
victed before  a  magistrate  or  justice  of  the  peace,  on  a  complaint  by  the 
procurator-iiscul,  of  liaving  celebrated  a  clandestine  and  irregular  marriage, 
contrary  to  the  Act  1001,  c.  34,  and  other  statutes  (see  Brown,  182:5,  Ferg. 
229;  Hamilton,  1827,  5  S.  710;  Jlume,  i.  405;  Fraser,  H.  cO  W.  303, 
i.  257).  The  extract  conviction  was  then  sent  to  the  registrar.  This  pro- 
cedure was  not  forljidden  by  19  &  20  Vict.  c.  90,  if  the  coiulitions  as  to 
residence  in   Scotland   had   been   satisfied  ;  but  an  alternative  mode  was 
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introduced,  which  it  is  beh'eved  is  now  the  only  one  known  in  practice. 
The  parties,  within  three  months  of  the  marriage,  may  present  a  petition  to 
the  Sheriff  to  certify  that  they  have  been  married,  and  that  one  of  them  had 
his  or  her  usual  residence  in  Scotland  before  the  marriage,  or  had  resided 
there  for  twenty-one  days  precediug  it  (see  for  the  procedure,  Walton, 
H.  &  W.  App.  451). 

When  a  marriage  has  been  established  by  declarator,  the  Clerk  of  Court 
must  transmit  a  notice  of  the  decree  to  the  registrar  of  tlie  parish,  or  parishes, 
of  the  domicile  or  usual  residence  of  the  parties  (17  &  IS  Vict.  c.  80,  _s.  49). 

For  the  effect  of  marriage  on  personal  and  patrimonial  rights  during  the 
lifetime  of  the  spouses,  see  Administration,  Husband's  Right  of;  Ali- 
ment; Antenuptial  Debts  of  a  Married  Woman;  Donations  Inter 
viRUM  ET  uxorem;  Husband  ;  Jus  MARiTi;  Married  Women's  Property 
Acts  ;  Paraphernalia  ;  Married  Woman  ;  Wife.  For  effects  of  marriage 
on  rights  of  succession,  see  Courtesy;  Jus  Religt.^5  and  Jus  Relicti  ; 
Teuce;  and  see  Divorce  ;  Judicial  Separation. 


IVlarriagc  (Registration  of).— See  Registration  of  Births, 
ETC. ;  Marriage  ;  Banns  and  Registrar's  Certificate. 

Marriage  Contract. —  I.  Introductory. — "Marriage  con- 
tract "  is  the  legal  term  given  to  a  contract  in  writing  executed  between 
parties  who  are  either  about  to  enter  into  the  relationship  of  husband  and 
wife,  or  are  already  married  to  each  other.  In  the  former  case  the  deed  is 
termed  an  antenuptial  contract,  and  in  the  latter  a  postnuptial  contract  of 
marriage ;  but  there  are  material  differences  between  the  legal  effect  given  to 
the  two  deeds,  and  the  results  which  How  from  them  respectively.  These 
will  be  more  particularly  noticed  hereafter.  The  general  objects  of  both 
are,  however,  the  same,  viz.:  To  make  provision  for  the  wife  and  the 
chiidren  of  the  marriage,  if  any,  and  to  secure,  so  far  as  practicable,  the 
estate  of  the  wife  from  being  squandered  by  the  husband,  or  carried  off  by 
his  creditors  in  the  event  of  bankruptcy ;  as  also  to  regulate  the  rights  of  the 
children  in  the  estates  of  the  husband  and  wife  respectively,  and  to  supersede, 
so  far  as  competent,  the  legal  rights  of  the  parties  and  of  the  children  at 

common  law. 

Where  the  parties  are  both  of  full  age  and  in  a  position  themselves  to  make 
the  requisite  provisions  for  each  other,  and  for  the  children  of  the  marriage, 
the  consent  of  any  third  parties  is  not  required.  But  where  either  party  is  in 
minority,  the  legal  guardians  of  that  party  should,  as  a  matter  of  expediency, 
concur  in  the  deed.  The  want  of  such  consent,  however,  will  not  of  itself 
invalidate  the  deed,  and  a  contract  by  a  minor  having  curators,  but  entered 
into  without  their  consent,  has  been  held  good  where  lesion  was  not  proved 
{Bruce,  1854,  17  D.  265). 

Before  proceeding  to  consider  the  form  and  effect  of  the  contract  as 
regards  the  parties  to  it,  or  those  claiming  benefit  under  it,  and  the  obliga- 
tions which  it  imports,  it  will  be  convenient  briefly  to  state  the  legal  rights 
of  the  husband  and  wife,  and  of  the  children  of  the  marriage  respectively, 
(1)  at  common  law,  and  (2)  under  statute ;  and  also  to  show  in  what  re- 
spects these  may  be  modified  («)  by  the  antenuptial  contract,  and  (&)  by 
the  postnuptial  contract  respectively. 

2.  Legal  Rights  of  Spouses  and  Children. — The  legal  rights  of 
the  husband  at  common  law  consist  of — 

(a)  The  Jus  mariti. — This  is  defined  by  Erskine  as  "  that  right  or  interest 
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accriiiug  from  the  marriage  to  the  husband  in  the  moveable  estate  which 
either  belonged  to  the  wife  at  the  marriage  or  wliich  shall  be  acquired  by  her 
standing  the  marriage."  It  infers  an  un(|ualified  power  of  administration  of 
the  goods  in  communion  in  the  person  of  the  husband,  including  an  un- 
limited right  of  management  and  disposal  of  the  moveable  estate  of  the  wife, 
under  which  the  husband  is  entitled  to  sue  for,  recoAer,  and  discharge  for 
his  own  behoof  all  sums  forming  part  of  that  estate.  IMarriage  thus  implies, 
at  common  law,  and  apart  from  the  statutory  limitations  now  imposed  upon 
it  by  the  special  legislation  to  be  afterwards  noticed,  a  legal  assignation  by 
the  wife  in  favoiu-  of  the  husband  of  her  whole  moveable  estate,  including 
rent  of  lands,  interest  of  money  secured  by  heritable  bond,  and  annuities. 
They^/s  mariti  does  not,  however,  give  the  husband  any  right  of  property  in 
his  wife's  heritable  estate,  nor  in  the  capital  sums  contained  in  heritable 
securities,  nor  in  the  wife's  paraphernalia. 

(J))  The  Rigid  of  Administration. — The  husband  has  also,  by  operation  of 
law  and  in  so  far  as  not  excluded  by  statute,  the  right,  as  curator  of  his  wife 
during  the  marriage,  to  administer  her  whole  estate,  so  far  as  not  falling  to  him 
in  virtue  of  the  jiLs  mariti.  It  is  defined  by  Fraser  {Husband  and  Wife,  vol.  i. 
p.  676)  as  "  not  a  right  of  property,  but  a  right  of  managing  property  where- 
by the  husband's  consent  must  be  obtained  to  every  act  of  administration." 

(c)  Courtesy  is  the  right  which  the  husband  has  to  the  liferent  use  of  all 
the  heritable  estate,  including  superiorities  {Lord  Clinton,  1869,  8  M.  370), 
to  which  his  wife  acquired  right  by  succession  and  in  which  she  died  infeft, 
provided  there  has  been  a  living  child  born  of  the  marriage  who  is  the 
mother's  heir.     This  right  the  husband  takes  up  without  service. 

{d)  Under  the  Married  Women's  Property  (Scotland)  Act,  1881  (44  &  45 
Vict.  c.  21),  the  provisions  of  which  will  be  afterwards  more  fully  referred 
to,  the  husband  takes,  by  operation  of  law,  the  same  share  and  interest 
in  his  deceased  wife's  moveable  estate  which  is  taken  by  a  widow  in  her 
deceased  husband's  moveable  estate  according  to  the  law  of  Scotland, — that 
is,  one-third  if  there  are  surviving  children  of  the  marriage,  and  one-half  if 
there  are  no  surviving  children.  This  right  is  also  declared  by  the  Act  to 
be  subject  to  the  same  rules,  in  relation  to  the  nature  and  amount  of  such 
share  and  interest,  and  the  exclusion,  discharge,  or  satisfaction  thereof,  as 
are  applicable  to  the  wife's  right  of  succession  in  her  husband's  moveable 
estate  (see  Poe,  1882,  10  E.  356;  affd.  1883,  10  E.  H.  L.  73;  Hogarth  and 
Another  {Fotheringhams  Trs.),  1880,  16  E.  873 ;  Simons  Tr.,  1890,  18  E. 
135  ;  and  Buntine,  1894,  21  E,  714).  But  on  the  other  hand,  see  Eddington, 
1895,  22  E.  430,  as  to  the  effect  of  a  decree  of  divorce  at  the  instance  of  the 
husband.  In  that  case  it  was  decided,  against  the  ordinary  rule  of  law  that 
divorce  is  equivalent  to  the  death  of  the  offending  spouse,  that  the  husl)and 
was  not  entitled  to  claim  the  right  conferred  by  the  Act,  notwithstanding 
the  divorce,  during  the  life  of  the  wife. 

The  legal  rights  of  the  wife  are  as  follows : — 

{a)  The  Jus  relictce,  which  is  the  wife's  share  of  the  hus1)and's  moveable 
estate  falling  to  her  on  the  dissolution  of  tlic  marriage  by  the  death  of  the 
husband.  This  riglit  extends,  as  already  indicated,  to  one-half  (jf  that  estate 
if  there  be  no  cliildren  alive  at  tlie  dissolution  of  the  marriage,  and  to  one- 
third,  if  tliere  be  children.  The  wife  is  not  barred  from  claiming  tho  jus 
relictm  by  accepting  a  conventional  provision  from  her  liusl)an(l  under  a 
marriage  contract,  provided  she  has  not,  in  accepting  sucli  i)rovision,  ex- 
pressly renounced  lier  legal  riglits.  If  there  are  children  of  the  marriage, 
and  they  have  all  discharged  their  riglit  to  legitim,  the  wife  takes  one-half  of 
the  husband's  movealjle  estate,  in  the  same  way  as  if  there  were  no  children 
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alive  at  the  dissolution  of  the  marriage.  A  discharge  by  one  child  during  the 
father's  lifetime  operates  like  the  death  of  that  child  (M'Gill,  1671,  Mor. 
8179;  Buchanan,  1876,  3  E.  556;  Douglas,  1876,  4  E.  105  ;  and  Jach,  etc., 
1879,  6  E.  543) ;  and  the  same  result  follows  the  virtual  discharge  by  the 
heir  of  any  right  to  legitim  on  a  refusal  to  collate  {M.  of  Brcadalhanc,  1841, 
3  D.  357 ;  Peat,  1839,  1  D.  508). 

(h)  Trrce,  which  is  the  right  arising  to  a  wife  by  operation  of  law,  if  she 
shall  survive  her  husband,  to  the  liferent  of  one-third  part  of  the  herital)le 
estate  (including  heritable  securities)  in  whicli  he  shall  have  died  infeft,  but 
subject  to  such  burdens  as  shall  have  been  properly  created  thereon  during 
/  the  husband's  life.  Under  the  Act  1681,  c.  10,  it  is  declared  that  wherever 
a  particular  provision  is  granted  by  a  hus1)and  to  his  wife,  either  under  an 
antenuptial  or  postnuptial  contract  of  marriage  or  other  deed,  the  wife  is 
thereby  excluded  from  claiming  her  terce,  unless  the  contract  of  marriage 
or  other  deed  making  the  provision  contains  a  stipulation  to  the  contrary, — 
that  is  to  say,  the  wife  cannot,  in  the  case  of  this  right,  claim  both  the  con- 
ventional and  the  legal  provision. 

The  only  legal  right  which  the  children  of  the  marriage  possess  is  legitim, 
which  is  the  share  belonging  to  them  of  the  free  moveable  estate  of  the 
father  at  his  death  (and  also,  in  virtue  of  the  Married  Women's  Property 
Act  as  after  mentioned,  of  the  mother  at  her  death).  Under  it  the  children 
acquire  the  position  of  quasi  creditors ;  for  although  they  are  not  entitled  to 
rank  therefor  with  creditors  of  the  father,  he  cannot,  on  the  other  hand, 
defeat  their  right  by  will.  The  claim  may,  however,  be  effectually  excluded 
by  the  grant  of  a  provision  contained  in  an  antenuptial  contract  of  marriage, 
even  although  this  provision  should  be  of  small  amount  {Maitland,  1843, 
6  D.  244).  But  the  contract  must  declare  that  such  provision  is  to  come  in 
place  of  the  legitim.  If  the  husband  dies  survived  by  his  wife,  the  children's 
legitim  is  one-third  of  the  moveable  estate  of  their  father,  but  if  the  wife 
has  predeceased,  it  is  one-half ;  and  the  same  result  follows  where  the  widow 
has  discharged  her^V.s  rclicfa\ 

Prior  to  the  passing  of  the  Married  Women's  Property  (Scotland)  Act, 
1881,  the  children  had  no  right  of  legitim  in  their  mother's  estate,  but  sec.  7 
of  that  Act  conferred  this  right  upon  them,  subject  to  the  same  rules  of  law 
in  relation  to  the  character  and  extent  of  the  right,  and  the  exclusion, 
discharge,  or  satisfaction  thereof,  as  previously  existed  with  reference  to  the 
moveable  estate  of  their  father. 

3.  Modification  of  Legal  Rights  by  Statute. — These  various 
legal  rights  in  the  husband,  wife,  and  children  respectively  have,  particu- 
larly as  regards  the  two  former,  been  modified  by  a  series  of  Statutes,  the 
general  object  of  the  legislation  under  which  has  been  the  protection  of 
the  wife  from  the  acts  of  her  husband  or  the  diligence  of  his  creditors. 
These  Statutes  are,  therefore,  properly  noticed  chronologically  before 
proceeding  to  deal  with  the  marriage  contract  as  a  deed,  which  may, 
ex  contractu,  alter  the  common-law  and  statutory  rights  of  the  parties. 

By  the  Conjugal  Eights  (Scotland)  Amendment  Act,  1861  (24  &  25 
Vict.  c.  86),  various  provisions  are  made  by  which  a  wife,  deserted  by  her 
husband,  may  apply  for  an  order  to  protect  any  property  which  she  has 
acquired  or  may  acquire  by  the  exercise  of  her  own  industry,  or  to  which 
she  may  succeed  ;  and  no  action  of  adherence  at  the  instance  of  the  husband 
is  to  be  competent  while  this  order  of  protection  subsists ;  but  the  husband 
or  a  creditor  may  apply  by  petition  for  recall  of  the  order,  subject  to  the 
conditions  stated  in  sec.  2  of  the  Act.  The  effect  of  an  order  of  protection 
is  to  cause  the  property  of  the  wife,  acquired  as  above  mentioned,  to  belong 
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to  her  as  if  she  were  unmarried ;  and  it  has  also  the  force  of  a  decree  of 
separation  as  regards  the  property,  rights,  and  ohhgations  of  the  husband 
and  wife,  aiul  the  wife's  capacity  to  sue  and  be  sued. 

Sec.  G  provides  that  after  a  decree  of  separation  a  mcnsa  ct  thoro  has 
been  obtained  at  the  instance  of  the  wife,  the  property  of  the  wife  is  to 
belong  to  her,  exclusive  of  the  Jus  mariti  and  right  of  administration  of  her 
husband,  as  if  she  were  unmarried ;  and  on  her  death  the  same  is  to  pass 
to  her  heirs  and  representatives,  in  case  she  shall  die  intestate,  as  if  her 
husband  had  predeceased  her. 

Sec.  16  provides  that  when  a  married  woman  succeeds  to  property,  or 
acquires  right  to  it  by  donation,  bequest,  or  by  any  other  means  than  by 
the  exercise  of  her  own  industry,  the  husl^and,  or  his  creditors,  or  any 
person  claiming  through  him,  is  not  to  be  entitled  to  claim  the  same  as 
falling  within  the  communio  honorum,  or  under  the  Jus  mariti  and  right  of 
administration,  except  on  the  condition  of  making  therefrom  a  reasonable 
provision  for  the  support  of  the  wife,  if  a  claim  therefor  shall  be  made 
on  her  behalf,  and  provided  that  complete  legal  possession  or  attachment 
of  the  property  has  not,  in  the  meantime,  been  obtained  by  the  husband  or 
liis  creditors. 

The  other  provisions  of  this  Statute  do  not  require  to  be  noticed  here. 

The  Conjugal  Eights  (Scotland)  Amendment  Act,  1874  (37  &  38  Yict. 
c.  31),  merely  extended,  under  certain  conditions,  the  power  to  apply  for 
such  orders  of  protection,  or  for  their  recall,  and  to  make  this  competent  in 
the  Sherift'  Court. 

The  provisions  of  these  Statutes  were  further  extended  Ijy  the  Married 
Women's  Property  (Scotland)  Act,  1877  (40  &  41  Vict.  c.  29),  which 
excluded  they^^.s  mariti  and  right  of  administration  of  the  husband  from 
the  earnings  of  any  married  woman  acquired  or  gained  by  lier,  after  the 
commencement  of  the  Act,  in  any  employment  in  whicli  she  should  be 
engaged,  or  in  any  business  which  she  should  carry  on  under  her  own  name, 
as  also  from  any  money  or  property  acquired  by  her  by  the  exercise  of  any 
literary,  artistic,  or  scientific  skill.  On  the  other  hand,  the  liability  of 
the  hnsband  for  the  antenuptial  debts  of  a  wife  were  liy  this  Statute  (s.  4) 
limited,  as  regards  any  marriage  contracted  after  the  commencement  of  the 
Act,  to  the  amount  or  value  of  any  property  received  through  her. 

Although  not  strictly  falling  within  the  scope  of  this  article,  it  may  be 
right  also  to  notice  here,  as  part  of  the  legislation  for  the  benefit  of  married 
women,  the  terms  of  the  Married  Women's  Policies  of  Assurance  (Scotland) 
Act,  1880  (43  &  44  Vict.  c.  26),  by  which  it  was  made  competent  for  a 
married  woman  to  effect  a  policy  of  assurance  on  her  own  life,  or  on  the 
life  of  her  husl)and,  for  her  separate  use,  exclusive  of  her  hnsband's  marital 
rights,  and  to  assign  such  policy  either  iiitn-  vivos  or  mortis  amsa  witliout 
the  consent  of  her  husband.  A  Inisband  is  also  authorised  to  effect  a  policy 
of  assurance  on  his  own  life  for  the  benefit  of  his  wife,  or  of  his  children, 
or  fjf  his  wife  and  cliildren,  and  the  same  is  to  be  deemed  a  trust  for  their 
benefit  under  the  conditions  and  subject  to  the  proviso  set  forth  in  sec.  2  of 
the  Act,  to  which  reference  is  made. 

The  effect  of  the  earlier  of  these  Statutes  (The  Conjugal  Eights  Amend- 
ment Ar-t,  1801)  luid  the  necessity  for  a  married  woman  a])plying  for  a 
jjrotcction  ordtir  liavc  to  a  largo  extent  been  superseded  by  the  ])r()visionR 
of  the  Married  Women's  Property  (Scotland)  Act,  1881  "(44  &  45  Yict. 
c.  21),  wliich  contains  various  inip(n-tant  provisions: — 

{a)  Where  a  marriage  is  contracted  after  the  passing  of  the  Act,  and 
the  husband  is,  at  the  time  of  the  marriage,  a  domiciled  Scotsman, 
s.  v.. — vol..  \ni.  18 
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the  whole  moveable  estate  of  the  wife,  whether  acquired  before  or  during 
the  marriage,  is  to  be  vested  in  her  as  her  separate  estate,  exclusive  of  tbe 
jus  mariti ;  any  income  of  such  estate  is  to  be  payable  on  her  individual 
receipt,  and  the  husl sand's  right  of  administration  is  to  that  extent  excluded  ; 
but  the  wife  is  not  at  liberty  to  assign  the  prospective  income  or,  unless 
with  her  husband's  consent,  to  dispose  of  such  estate  (s.  1,  subss.  1  and  2). 

(b)  The  wife's  moveable  estate  (other  than  corporeal  moveables)  is 
excluded  from  arrestment  or  other  diligence  for  her  husband's  debts,  pro- 
vided it  has  been  invested  in  her  own  name  or  in  such  a  manner  as  to 
distinguish  it  from  the  estate  of  the  husband ;  but  any  money  belonging 
to  the  wife  which  has  been  lent  or  intrusted  to  the  husband,  or  is  immixed 
with  his  funds,  is  to  be  treated  as  assets  of  the  husband's  estate  in  bank- 
ruptcy,— under  reservation  of  the  wife's  right  to  claim  a  dividend  as  a  creditor 
in  respect  thereof,  postponed  to  the  other  creditors  of  her  husband  (s.  1, 
subss.  3  and  4). 

(c)  The  Act  does  not  exclude  or  abridge  the  power  of  settlement  by 
antenu2)tial  contract  of  marriage  (s.  1,  subs.  5). 

(d)  The  rents  of  heritable  property  in  Scotland  belonging  to  the  wife 
are  excluded  from  the  jus  mariti  and  right  of  administration  of  the  husband  ; 
but  this  provision,  as  in  the  case  of  the  wife's  moveable  estate,  is  limited 
to  marriages  contracted  after  the  passing  of  the  Act  (s.  2). 

(e)  Sec.  3  deals  with  marriages  contracted  before  the  date  of  the  Act 
(18  July  1881).  Subsec.  1  thereof  provides  that  the  Act  shall  not  apply 
where  the  husband  shall  have,  before  the  passing  thereof,  by  irrevocable 
deed  or  deeds,  made  a  reasonable  provision  for  his  wife  in  the  event  of  her 
surviving  him.  Subsec.  2  enacts  that  in  other  cases  the  provisions  of  the 
Act  shall  not  apply,  except  that  the  husband's  marital  rights  shall  be 
excluded,  to  the  extent  before  specified,  from  all  moveable  and  heritable 
estate  and  income  thereof  to  which  the  wife  may  acquire  right  after  the 
passing  of  the  Act. 

(/)  Sec.  4  enables  persons  married  before  the  date  of  the  Act  to  come 
under  its  provisions  by  mutual  deed,  suliject  to  the  conditions  set  forth  in 
the  section. 

{g)  Sec.  5  makes  provision  for  the  husband's  consent  being  dispensed 
with  to  any  deed  relating  to  the  wife's  estate  where  the  wife  has  been 
deserted  by  the  husband,  or  is  living  apart  from  him  with  his  consent. 

(7i)  The  provisions  of  sec.  6,  which  give  to  a  husband  a  right  of  succes- 
sion in  his  wife's  moveable  estate,  have  already  been  noticed. 

{i)  Sec.  7,  which  deals  with  the  right  of  children  to  legitim  out  of  the 
moveal)le  estate  of  their  mother,  has  also  been  previously  referred  to. 

{j)  Sec.  8  declares  that  the  Act  shall  not  affect  any  contracts  made  or 
to  be  made  between  married  persons  before  or  during  marriage,  or  the  law 
relating  to  such  contracts,  or  to  donations  between  married  persons,  or  a 
wife's  non-liability  to  diligence  against  her  person,  or  any  of  the  rights  of 
married  women  under  the  Act  of  1877. 

Having  thus  set  forth  («)  the  legal  rights  at  common  law,  and  (h)  the 
statutory  rights  of  the  husband,  wife,  and  children  of  the  marriage  respec- 
tively, we  proceed  to  indicate,  1st,  the  general  form  and  provisions  of  the 
marriage  contract  itself ;  2nd,  the  respects  in  which  it  has  been  usual  to 
modify  the  common-law  rights  of  the  spouses  and  children  by  contract,  and 
3rd,  the  various  rights  and  obligations  of  parties  under  or  incident  to  the 
deed,  and  special  questions  arising  out  of  such  contracts  which  have 
formed  the  subject  of  decisions  of  the  Court.  In  doing  so  it  will  be  proper 
to  deal  separately  with  (a)  the  Antenuptial  Contract ;  and  (h)  the  Post- 
nuptial Contract. 
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I.  Antenuptial  Contract. 

I  .  Gexeral  Form  axd  Proi'/sions. — It  is  unnecessary  in  the  present 
article  to  refer  in  detail  to  the  form  and  clauses  of  this  deed.  The  Juridical 
Styles  {Heritable  Bights,  5th  ed.,  pp.  174  et  seq.)  seem  to  afford  all  necessary 
information  and  guidance  as  to  its  various  clauses,  and  reference  is  made  to 
them.  The  terms  of  such  contracts  vary  considerably,  and  are  in  eacli  case 
dependent  in  large  measure  upon  the  particular  circumstances  of  the  parties 
to  them ;  l)ut  the  following  may  be  referred  to  as  the  more  usual  provisions 
in  deeds  of  this  class  : — • 

(a)  Provisions  by  Husband.— (1)  Tu  Wife. — If  the  husband  be  possessed 
of  heritable  estate,  and  is  a  fee-simple  proprietor,  he  may  make  a  provision 
for  his  wife  (1)  By  granting  her  a  locality  in  certain  lands,  i.e.  a  right  to  her 
to  receive  the  rents  thereof  during  her  life.  Under  the  clause  of  locality  the 
husband  accordingly  dispones  these  lands  to  liis  wife  in  liferent ;  and  a  feudal 
title  thereto  may  be  completed  in  her  person  by  expeding  and  recording 
in  the  Register  of  Sasines  a  notarial  instrument  on  the  contract,  or  by  so 
recording  the  contract  itself,  or  part  of  it,  under  any  clause  of  direction 
therein.  (2)  V>j  gvawtiwghev  im  a  nnuitij  or  jointure  payable  in  the  event 
of  her  surviving  her  husband,  and  to  take  effect  after  his  death,  the  annuity 
lieing  either  made  uplifta])le  from  the  whole  estate,  or  from  such  part 
thereof  as  may  be  described  or  pointed  out  in  the  contract. 

If,  however,  the  husband  possesses  no  heritable  estate  in  whicli  he  can 
grant  to  his  wife  a  right  of  locality  or  a  jointure,  the  contract  usually  con- 
tains either  (1st)  a  simple  personal  obligation  to  pay  her  an  annuity  of  a 
specified  amount  as  from  the  date  of  his  death,  or  from  the  first  term  of 
Whitsunday  or  ]\Iartinmas  thereafter,  during  her  life  in  the  event  of  her 
survivance,  and  which  maybe  secured  either  {a)  by  the  de  j^ro'seiiti  payment 
or  transfer  of  adequate  funds  to  the  trustees  named  in  the  contract,  {h)  by 
effecting  policies  of  assurance  on  his  life  and  assigning  them  to  these 
trustees  coupled  with  an  obligation  to  pay  the  premiums  thereon,  or 
(c)  by  an  obligation  to  provide  sufficient  security  to  the  satisfaction  of  the 
trustees  within  a  certain  specified  time, — or  the  annuity  may  be  left  un- 
secured otherwise  than  l)y  the  husband's  personal  obligation ;  or  (2nd)  by 
the  provision  of  a  capital  sum,  of  which  the  widow  is  to  receive  the  liferent, 
and  the  capital  is  to  pass  at  her  death  to  the  children  of  the  marriage,  if 
any,  as  afterwards  explained. 

'  In  addition  to  the  annual  or  other  provision  to  the  wife  above  men- 
tioned, it  is  usual  to  give  to  her  under  the  contract  a  right  either  of  liferent 
or  of  fee  (the  latter  is  the  better  practice)  in  the  household  furniture  and 
effects  i)elonging  to  the  husband  at  his  deatli,  or  to  insert  an  obligation  to 
pay  to  her  at  his  death  a  specified  sum  in  lieu  thereof.  This,  however,  will 
confer  in  either  case  no  right  of  preference  on  the  wife  over  the  creditors 
of  tlie  husband  during  the  subsistence  of  tlie  marriage,  seeing  that  the 
furniture  remains  in  the  natural  possession  of  the  liusband  {CamphrU,  1848, 
10  J).  1280).  But,  on  tlie  otlier  hand,  tlie  provision  of  a  sjjccific  sum 
enables  the  wife  to  claim  as  a  creditor  to  that  amount  in  the  event  of  the 
bankruptcy  of  her  husband,  althougli  the  same  is  not  payable  until  liis 
death  (15ell,  Lcet.  vol.  ii.  p.  872).  As  to  what  is  included  in  a  provision  of 
"  Household  Furniture,"  see  Tod's  Trs.,  1872,  10  :\r.  422.  ^  8ee  also  as  to 
effect  of  delivery  in  security,  and  jKJSsessiou,  Jkwat's  Trs.,  1892,  19  R. 
403,  and  Milrhelts  Trs.,  1894,  21  R.  586. 

The  cfmtract  also  usually  contains  an  obligation  to  pay  to  the  wife  a  sum 
for  mourni)if/s  and  aliment  up  to  the  date  from  which  the  jointure,  annuity, 
or  other   pnjvision   is   to   take  elfect.     As  to  the  amount  of  such  aliment 
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where  no  sum  is  specified,  see  Palmer,  27  June  1811,  F.  C,  and  Baroness  de 
Lonay  &  Others,  1863,  1  M.  1147. 

(2)  To  Oh ildrcn.— The  nature  of  the  provisions  to  the  children  of  tlie 
marriage  will  also  vary  according  as  the  husband  is  possessed  of  heritable 
estate  or  not,  and  also  according  to  whether,  even  if  so  possessed,  he  desires 
to  destine  the  estate  under  the  settlement,  or  to  secure  provisions  to  his 
children  over  it.     If  he  is  an  herital)le  proprietor  in  fee-simple,  the  heritalde 
estate  may  be  settled  on  the  eldest  son  or  heir  of  the  marriage  and  his  heirs, 
whom  failhig  the  second  son,  and  so  on,  in  a  form  or  forms  which  will  be 
hereafter  referred  to  more  fully  under  the  head  of  destinations  and  vesting ; 
or  the  husband  may  confine  himself  to  making  provisions  out  of  the  estate 
for  behoof  of  the  whole  children  of  the  marriage,  including  the  eldest  son, 
l)y  burdening  it  with  a  specific  sum.     If  the  husband  desires  to  destine 
the  estate  to  the  eldest  son,  and  is  not  possessed  of  other  means  out  of  which 
adequate  provision  can  be  made  for  his  younger  children,  such  provision 
may  be  constituted  by  burdening  the  right  of  succession  of  the  lieir  with  the 
provision  of  a  capital  sum,  or  of  annuities,  to  such  younger  children  as  may 
not  succeed  to  the  estate  {Leslie,  1868,  6  M.  445;  atld.  1870,  8  M.  K  L. 
09).     On  the  other  hand,  if  the  husband  does  not  desire  specially  to  destine 
the  estate  to  the  heir  of  the  marriage,  lie  may,  as  before  mentioned,  bind 
himself  to  secure  a  certain  provision  to  the  whole  children  of  the  marriage, 
varying  in  amount  according  to  the  num1)er  of  these ;  and  this  may  be  done 
eitlier  in  the  contract  itself  or  by  a  separate  bond  of  provision  granted  vnieo 
context  It  therewith. 

If,  however,  the  husl)an(l  is  not  possessed  of  heritable  estate  tlie  usual 
course  is,  as  in  the  case  of  provisions  for  the  wife,  (1)  to  bind  himself  per- 
sonally by  the  contract  to  pay  over  to  the  trustees  named  therein,  either 
within  a  specified  time,  or  during  his  life,  or  at  his  death,  a  specific  or  maximum 
sum  as  a  provision  for  the  children  of  the  marriage,  and  this  obligation  may 
be  secured  (a)  either  by  the  conveyance  of  heritable  bonds,  stocks,  or  other 
securities  to  a  sufficient  amount,  or  of  policies  of  assurance  on  the  hus- 
band's life,  to  the  trustees,  or  partly  by  the  one  and  partly  by  the  other,  or 
(b)  it  may  be  allowed  to  stand  upon  the  husband's  personal  obligation  merely. 
(2)  If,  however,  the  husl)and  is  possessed  of  the  necessary  means  at  the  time, 
he  may  dc  'pra'senti  place  the  requisite  funds  in  trust,  either  in  order  to  secure 
the  provisions  to  the  widow  and  children  respectively,  or  for  behoof  of  the 
widow  in  liferent,  in  the  event  of  her  survivance,  and  of  the  children  of  the 
marriage  in  fee. 

It  will  thus  be  seen  that  the  forms  in  which  provisions  fur  the  wife  and 

children,  of  the  nature  indicated,  may  be  made  are  extremely  various ;  but 

in  the  event  of  the  insolvency  of  the  husband  it  becomes,  as  in  a  question 

with  his  creditors,  a  matter  of  the  first  importance  to  the  person  or  persons 

claiming  the  beneficial  interest,  whether  the  provisions  so  made  have  been 

adequately  secured,  or,  if  not,  are  obligations  prestable  during  the  life  of  the 

husband.  '  In  this  way  it  falls  to  be  determined  whether  the  wife  and  children 

(1)  hold  the  position  of  secured  Or  preferable  creditors :  (2)  have  a  proper 

Ijut  unsecured  ju>i  crcditi  against  the  husband ;  or  (3)  have  merely  a  sprs 

sucrcssionis.     In  the  first  case  they  are  creditors  with  a  preference  to  the 

value  of  their  security;   in  the  second,  creditors  ranking  with  creditors; 

while  in  the  third  case  they  are  merely  heirs  among  creditors  as  between 

them  and  the  othcn-  creditors  of  the  husband,  although  creditors  q/'oad  him. 

(h)  Provisiox.s  to  Widows  and  Ciiildhen  under  Entail  Acts. — If 

the  husband  is  proprietor  of  an  estate  held  under  entail,  and  the  deed 

of  entail  itself  contains  no  special  powers  to  grant  provisions  to  tlie  wife  or 

children  of  the  heir  of  entail  in  possession,  he  is  entitled  under  the  Aberdeen 
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Act  {5  Geo.  IV.  c.  87)  to   make   provisions   for   his  wife  and  children  as 
follows : — 

(a)  To  grant  his  wife  an  annuity  out  of  the  estate  to  an  extent  not  exceed- 
ing one-third  part  of  the  free  yearly  rent  thereof  so  far  as  let,  and  the  free 
yearly  value  so  far  as  unlet,  as  the  same  shall  exist  at  the  granter's  death, — 
and  after  deducting  taxesand  public  burdens,subsisting  liferent  provisions,and 
the  yearly  interest  of  debts  and  provisions,  including  provisions  to  children. 

(b)  To  grant  provisions  to  his  children  (other  than  the  child  succeeding 
to  the  entailed  estate)  as  follows  : — 

For  one  such  child,  one  year's  free  rent  or  value ;  for  two  such  children, 
two  years'  free  rent  or  value ;  and  for  three  or  more  such  children,  three 
years'  free  rent  or  value,  after  deduction  in  each  case  of  public  burdens  and 
other  yearly  charges.  But  the  provision  so  far  as  granted  to  any  child 
who  shall  afterwards  succeed  to  tlie  entailed  estate  is  to  be  extinguished, 
so  far  as  not  previously  paid. 

The  same  statutory  powers  apply  to  a  wife  who  is  heiress  of  entail  in 
possession  of  an  entailed  estate.  These  provisions  of  the  Aberdeen  Act  will 
therefore  be  properly  given  effect  to  in  the  contract  of  marriage  of  the  heir 
or  heiress  of  entail,  as  the  case  may  be. 

The  Act  contains  various  additional  stipulations  aflecting  the  granting  of 
such  provisions,  which  cannot  be  here  referred  to  in  detail ;  and  numerous 
decisions  of  the  Court  have  followed  upon  this  Statute,  as  to  which  see 
Entail,  vol.  v.  pp.  49-51,  and  cases  there  cited.  When  the  heir  apparent  or 
presumptive  to  an  entailed  estate  enters  into  a  marriage  contract,  a  usual 
obligation  is  that  he  shall  grant  provisions  for  his  widow  and  children  under 
the  Entail  Acts  on  his  succession. 

2.  Exclusion  of  Legal  Rights  of  Husdaxd,  JV/ff,  axd  Ciiil- 
DRFx ;  Security  for  Provisioxs ;  axd  Provisioxs  by  Wife. — (1) 
ExcLusiox  OF  Legal  Eights. — Where  provisions  to  the  husband,  wife,  and 
children,  made  1)y  the  contract,  are  intended  to  supersede  and  come  in  place  of 
their  legal  rights  respectively,  this  ought  to  l^e  expressly  set  forth  in  the  deed  ; 
and  in  franung  the  necessary  clause,  the  terms  of  sees.  5  and  7  of  tlie  Married 
AVomen's  Property  Act,  1881,  as  affecting  the  rights  of  the  husband  and  chil- 
dren, will  fall  to  1  )e  kept  specially  in  view.  In  the  case  of  the  wife,  the  contract 
sh(»uld  contain  an  express  acce})tance  l)y  her  of  tlie  conventional  provisions  as 
in  lieu  of  her  rights,  lioth  of  terce  and  y»s  relict cr.  As  has  been  already  pointed 
out,  however,  where  a  particular  provision  has  been  granted  to  a  wife  by 
marriage  contract  or  other  deed,  the  wife  is  thereby  precluded,  under  the 
provisions  of  the  Act  1681,  c.  10,  from  also  claiming  her  terce,  unless  the 
contrary  be  stipulated.  As  regards  the  children,  the  contract  should  like- 
wise embrace  a  declaration  by  the  spouses  that  the  provisions  in  their  favour 
thereby  made  by  the  husband  and  wife  respectively,  shall  lie  in  full  satisfac- 
tion to  them  of  their  right  of  Jr;/ifim  and  all  other  claims  competent  to  them 
against  tlie  estat<\s  of  their  father  and  mother  respectively,  either  by  statute 
or  at  common  law.  The  right  to  legitim  requires  to  be  clearly  discharged  by 
the  parents  in  order  to  be  ell'ectually  excluded,  and  this  must  be  done 
before  the  parents'  marriage  {C'lark,  1835, 13  S.  326  ;  Marquis  of  Jynadalhanc, 
1 836,  14  S.  309  ;  affd.  16  Aug.  1 836,  2  S.  &  :\r'L.  App.  377.  See  also  Darlinr/'s 
J'Jxcci/tur  (opinion  per  Ld.  Barcaplc),  1869,  41  Jur.  545;  IWnli/a)!,  ]873, 
11  I\r.  516  ;  Earl  of  Kin  tore,  1884, 11  H.  1013  ;  affd.  1886, 13  E.  H.  L.  93  ;  liait, 
1892,  19  E.  688).  As  to  discharge  of  legitim  by  a  married  woman  without 
her  husband's  consent,  }fillcr,  1886,  13  E.  764.  As  to  valuation  and  realisa- 
tion of  estate  for  ascertainment  of  Icgitini,  Gilrlirid,  1889.  1 6  1!.  1 118.  As  to 
the  amount  of  the  legitim  fund,  sec  J'riv(/le's  Trs.,  1872, 10  M.  621 ;  Chalmers' 
Trs.,  1882, 9  E.  743 ;  Morrison,  1888, 16  R.  247  ;  Bishop's  7Vs.,  1894, 21  E.  728). 
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In  the  case  of  Anshet,  18  January  1726,  Mor.  8181,  and  Robertson's  App. 
594,  it  was  decided  by  the  House  of  Lords  that  legitim  was  not  excluded  by 
the  mere  granting  of  a  special  provision  in  an  antenuptial  contract  of  mar- 
riage, but  that  the  amount  drawn  as  legitim  was  to  be  imputed  towards  the 
special  provision. 

(2)  Skgukity  for  Piiovisioxs. — As  has  been  already  indicated,  it  is  a  ques- 
tionof  importance  undersuch  contracts  whether  the  provisions  therebygranted 
in  favour  of  the  wife  and  the  children  of  the  marriage  have  been  so  conceived 
as  to  give  to  them  respectively  (1)  hj'ks  credifd,  which  shall  either  be  prefer- 
able in  competition  with  the  ordinary  creditors  of  the  husband  in  the  event 
of  his  bankruptcy,  or  shall  vauk  jMvi passu  with  such  creditors,  or  (2)  merely 
a  sjyes  suceesdonis.     Such  a  jus  credit i  may  be  given  in  various  ways — 

(a)  Where  the  provision  is  granted  directly  in  favour  of  the  wife  and  is 
payable  out  of  heritable  estate,  or  is  secured  by  the  conveyance  of  heritable 
estate  or  of  funds  to  trustees,  the  wife  has  a  proper  jvs  crcd'dl  for  her 
annuity  or  jointure,  which  is  prefcralilc  in  competition  with  the  other  credi- 
tors of  the  husband  to  the  extent  of  the  security.  But  where  there  is  merely 
a  personal  obligation  upon  the  husband  to  pay  an  annuity  or  jointure  of 
specific  amount  in  the  event  of  his  predecease,  which  is  unsecured  l)y  the  con- 
veyance of  such  estate  or  the  placing  of  funds  in  the  hands  of  third  parties 
for  this  purpose,  the  wife's  right  is  limited  to  this  extent,  that  she  is  in  that 
case  merely  entitled  to  rank  as  a  creditor  for  her  provision  along  with  other 
creditors.  In  the  former  case  her  provision  is  held  to  have  been  fortified  by 
a  real  security, — which  includes  security  either  herital)le  or  moveal)le  in  its 
nature, — and  such  fortification  creates  a  preference  in  her  favour  over  other 
unsecured  creditors  of  her  husband  (see  Grant,  1872, 10  M.  804;  Leannonth, 
1875,  2  E.  H.  L.  62  (postnuptial  contract);  Forrest,  1876,4  R.  22  ;  Mvirhrad, 
1877,  4  R.  1139  (arrears  of  alimentarv  annuity) ;  Neuiands,  1882,  2  R.  1104 ; 
Eliott,  1895,  22  R.  H.  L.  26 ;   WhittdU,  1894,  22  R.  91). 

(h)  As  regards  children,  where  the  property  is  settled  directly  on  the 
children  nascituri  in  fee,  or  the  provisions  are  only  made  exigible  after  the 
death  of  the  father,  the  claim  of  the  children  in  respect  thereof  is  ineffectual 
in  competition  with  the  claims  of  onerous  creditors.  They  are,  however, 
entitled  to  set  aside  any  alienations  in  prejudice  of  their  provisions  granted 
gratuitously  or  without  onerous  consideration  by  the  father.  In  order  to 
confer  a  proper  jus  crediti  upon  the  children  during  their  father's  lifetime, 
the  father's  conveyance  in  security  or  obligation  must  be  either  (1)  a 
conveyance  or  obligation  which  shall  or  may  take  effect  during  his  own 
lifetime,  or  be  capable  of  being  enforced  against  him  without  any  further 
consent  upon  his  part  or  the  granting  of  any  additional  obligation  by  him ; 
(2)  one  which  shall  place  him  under  restraint  as  regards  dealing  with  his 
property  to  the  prejudice  of  the  children ;  (or  3)  one  which,  when  carried 
into  effect,  divests  him  of  the  estate  or  fund  forming  the  subject  of  the  pro- 
vision, e.fi.  by  the  conveyance  thereof  to  trustees  for  behoof  of  the  children. 

The  general  presumption  is  that  children  are  not  creditors  during  their 
father's  lifetime,  unless  the  contract  is  expressed  in  such  terms  as  clearly  to 
confer  this  riglit  upon  them,  l)ut  they  have  a  proper  jus  erediti  where  the 
payment  of  the  ])rovision  must  or  may  happen  during  the  father's  lifetime, 
such  as  where  the  provision  is  payable  at  majority  or  marriage  {Cruick- 
slmnlc's  Trs.,  1853, 16  D.  7),  or  where  the  interest  of  the  provision  is  made  so 
l)ayable  {Mackenzie's  Creditors,  2  Feb.  1792,  Mor.  12924;  Hcrrics,  Farcjuhar, 
&  Co.,  16  S.  967),  or  where  the  provision  is  payable  at  the  dissolution 
of  the  marriage  (Goddard,  1844,  6  D.  1018).  But  where  the  provision  is 
made  payable  at  the  majority  or  marriage  of  the  children,  and  is  followed 
by  a  declaration  that  if  either  of  these  terms  sliould  arrive  during  the 
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lifetime  of  the  father  the  provision  shall  not  be  payable  until  after  his 
death,  such  provision,  unless  preferably  secured  by  the  conveyance  of  funds 
or  estate  to  trustees,  will  make  the  children  only  heirs  among  creditors 
{Brown,  1  Feb.  1820,  F.  C).  If  the  obligation  be  so  expressed  as  not  to 
constitute  a  proper  ^i^s  crediti,  such  right  cannot  be  inferred  from  the  use  of 
different  terms  in  granting  the  security  for  the  obligation, — the  latter  right 
being  merely  accessory  to  the  first  (Brown,  stipra).  See  also  Forrest,  supra ; 
Corbet,  1879,  7  K  200 ;  Xewlands,  supra. 

The  forms  in  which  the  security  for  provisions  to  children  may  be 
granted  are  various,  but  the  more  usual  are — 

(1)  By  bond  of  provision  and  disposition  in  security  over  heritable 
estate  for  a  specified  maximum  amount,  or  a  conveyance  of  the  estate 
to  trustees  in  security  of  the  provisions  contained  in  the  contract  itself. 

(2)  By  conveying  funds  to  trustees  for  this  purpose  ;  or, 

(3)  By  assigning  policies  of  assurance  on  the  life  of  the  father  coupled 
with  an  obligation  upon  him  for  payment  of  the  premiums,  and  with 
security  therefor  out  of  the  rents  of  the  father's  heritable  estate,  or  with- 
out such  security. 

The  provisions  to  a  wife  and  children  may  be  constituted  either — 
(a)  By  direct  grant  in  favour  of  the  wife  and  of  the  children  nascituri, 
coupled  with  the  nomination  of  third  parties  at  whose  instance  execution 
is  to  pass  for  implement  of  the  obligations  contained  in  the  contract. 

(6)  By  direct  grant  in  their  favour,  coupled  with  the  conveyance  of 
heritable  or  moveable  estate  to  trustees  for  securing  payment  thereof. 

{e)  By  an  obligation  for  payment  of  the  provisions  to  trustees  for 
behoof  of  the  wife  and  children,  either  during  the  father's  life  or  after  his 
death,  and  either  with  or  without  corresponding  security  in  any  of  the  forms 
previously  mentioned ;  or 

(fZ)  By  the  dc  j^rcescnti  conveyance  of  an  estate  or  funds  to  trustees  for 
these  purposes,  as  before  referred  to.  This  latter  course  is  usually  followed 
where  a  fund  is  to  be  liferented  by  the  wife  and  the  fee  is  to  be  held  for 
behoof  of  the  children  at  her  death,  or  where  an  annuity  is  to  be  paid  to  her 
out  of  such  fund. 

(3)  Provisions  by  the  Wife. — Where  the  wife  is  possessed  of  heritable  or 
moveable  estate,  the  usual  and  appropriate  arrangement  is  (notwithstanding 
the  protecting  provisions  of  the  Married  Women's  Property  Act,  1881) 
for  her  to  convey  it  to  trustees  named  in  the  contract,  for  the  following 
purposes : — 

(a)  For  payment  of  the  income  thereof  to  herself  during  her  life, 
exclusive  of  the  Jus  mariti  and  right  of  administration  of  her  husband. 

(&)  For  payment,  in  the  case  of  moveable  estate,  of  either  the  whole 
or  a  part  of  the  income  thereof  to  the  husl)an(l  during  his  life  in  the  event 
of  his  surviving  her,  or  of  an  annuity  therefrom. 

(c)  Where,  however,  the  wife's  estate  consists  entirely  or  chielly  of 
heritage,  and  she  is  proprietrix  thereof  in  fee-simple,  it  is  usual  either  to  confer 
on  the  liusband  a  direct  liferent  thereof,  to  take  cITect  in  the  event  of  his  sur- 
viving her,  or  to  convey  the  estate  to  the  marriage  trustees,  or  to  a  separate 
Ijody  of  trustees,  subject  to  a  similar  riglit ;  or  otherwise  to  grant  to  the  hus- 
band directly  an  ainiuity  out  of  it  payable  during  his  life  after  her  decease. 
Such  rigiits  of  liferent  and  annuity  arc  usually  made  subject,  in  the 
case  both  of  husljand  and  wife,  to  forfeiture  or  restriction  in  the  event  of 
remarriage.  If  it  is  also  intended  that  they  sliould  1)0  alinientary  in 
character  and  incapable  of  being  anticipated,  charged,  or  assigned,  this 
should  1)0  ex])reKsly  declared.  It  is  also  not  ina]i]iro]iriat(!  to  pi-ovidc  that, 
if  there  shall  be  an  heir  of  the  nmniagc,  any  liiercnt  right  in  heritable 
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estate  which  may  by  the  contract  be  granted  to  a  husband  or  wife  shall 
be  terminable  upon  the  heir  attaining  majority,  and  that  such  right  shall 
thereafter  be  restricted  to  an  annuity  or  jointure  payable  from  the  estate. 

(d)  If  there  are  children  of  the  marriage,  the  heritable  estate  may  be 
appropriately  destined  to  the  eldest  son  or  heir  of  the  marriage,  subject 
to  the  father's  liferent  therein,  or  under  burden  of  the  payment  of  any 
annuity  provided  to  him  therefrom  if  he  survive,  and  also  of  payment  of 
provisions  to  the  younger  children,  if  there  should  be  no  other  fund  out  of 
which  it  is  desired  or  is  possible  to  provide  for  these.  The  trustees  under  the 
contract  may  be  vested  in  the  estate,  with  powers  of  administration  and 
management,  until  the  majority  of  the  heir  in  the  event  of  the  predecease 
of  the  wife,  unless  it  shall  be  desired  to  confer  such  powers  on  the  husband 
during  his  survivance. 

Where  the  estate  is  moveable,  the  usual  course  is  to  provide  the  capital 
of  the  fund  to  the  children  of  the  marriage  under  burden  of  a  right  of 
liferent  in  the  father,  and  subject  to  a  2^oiver  of  appointment  either  in 
(1)  the  wife,  (2)  the  parents  jointly,  (3)  the  father,  or  (4)  tlie  survivor 
of  the  husband  and  wife,  as  the  case  may  be. 

(e)  The  contract  should  also  contain  a  conveyance  to  the  trustees  of 
all  property,  heritable  or  moveable,  which  the  wife  may  acquire  during  the 
subsistence  of  the  marriage,  and  a  declaration  that  such  acquircnda  shall, 
if  beyond  a  specified  miniynum  sum,  fall  under  the  destinations  in  tlie 
contract.  As  to  the  effect  of  such  conveyances  of  acquircnda,  see  Bcimsay, 
1871,  10  M.  120;  Boyd:s  Trs.,  1877,  4  R.  1082,  where  such  conveyance, 
expressed  in  general  terms,  held  not  to  include  annuities  and  liferent 
provisions.  But  see  per  contra,  Young's  Trs.,  1892,  20  R.  22,  as  regards 
effect  of  a  general  conveyance  in  eml^racing  all  property  acquired  l)y  the 
wife  stante  matrimonio.  See  also  Thomson's  Trs.,  1879,  6  R.  1227;  Grants 
Trs.,  1886, 13  R.  646  ;  Sparks,  1890, 17  R.  997  ;  Simson's  Tr,s.,  1890, 17  R.  581, 
following  Dowilas  Trs.,  1879,  7  R.  295;  WyUic's  Trs.,  1891,  18  R.  1121; 
Ragart's  Trs.,  1895,  22  R.  625  ;  Newlands,  sujyra  :  Laidlaws,  1884, 11  R.  481. 

(/)  Where  there  are  no  children  of  the  marriage,  the  husband  and  wife 
will,  subject  to  the  mutual  rights  of  liferent,  jointure,  or  annuity  provided 
by  the  contract,  have  power  given  them  by  the  latter  to  dispose  of  their 
respective  estates  by  will  or  other  mortis  causa  deed  ;  and  failing  either  doing 
so,  a  declaration  will  be  inserted  that  the  same  shall  upon  their  respective 
deaths  pass  to  their  own  next  of  kin. 

It  is,  further,  a  usual  and  proper  stipulation  that,  in  the  event  of  the 
dissolution  of  the  marriage  without  issue,  the  estate  or  funds  contributed 
by  the  survivor  of  the  husband  and  wife  shall,  immediately  upon  the 
happening  of  that  event,  return  to  him  or  her,  as  the  case  may  be,  and  that 
the  trustees  shall  be  bound  and  entitled  to  denude  thereof  accordingly. 
But  as  to  the  right  of  the  surviving  spouse,  even  where  there  is  no  such 
declaration,  and  the  trustees'  obligation  to  denude,  see  M'Lccms  Trs.,  1878, 
5  R.  679 ;  also  Laidlaws,  supra,  as  to  exhaustion  of  matrimonial  trust 
purposes ;  Macdonald,  1893,  20  R.  H.  L.  88,  as  to  protection  of  issue  of  a 
predeceasing  child  ;  Fergusons  Curator  Bonis,  1893,  20  R.  835,  as  to  effect  to 
be  given  to  a  provision  in  favour  of  next  of  kin  of  the  spouses,  failing  issue, 
and  whether  same  contractual  in  character;  and  Monfgomeries  T'^x,  1895, 
22  R.  824,  as  to  radical  right  existing  in  contributing  spouse  on  failure 
of  trust  purposes. 

Where  the  parties  have  not  by  the  contract  renounced  their  legal 
rights  of  succession  in  the  estate  of  the  other,  and  where  the  children's 
right  of  legitim  has  not  been  effectually  excluded,  they  will  resjDCctively 
be  entitled  to  claim  such  legal  riglits  in  preference  to  the  conventional 
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pro  visions,  as  these  legal  rights  have  previously  been  explained,  and  subject 
to  the  limitations  and  rules  before  mentioned  (see  Fofhcrinr/ham's  Trs.,  supra). 

(g)  The  powers  of  an  heiress  of  entail  in  regard  to  granting  provisions 
to  her  husband  and  children  in  virtue  of  the  Entail  Acts  have  already  been 
noticed  under  the  head  of  "  Provisions  by  the  Husband,"  and  tliey  apply 
with  equal  force  to  such  heiress  of  entail  mufafis  m  nf  and  is  (^cc  also  Entail). 

(4)  Miscellaneous. — («)  Ahusl)and  Ijccomes  liable  by  the  marriage  for 
the  personal  debts  of  the  wife  contracted  stanfe  mafrimonio,  and  for  the 
interest  of  heritaljle  debts  forming  burdens  on  her  estate.  This  liability 
continues  during  the  subsistence  of  the  marriage. 

(h)  Power  is  occasionally  granted  to  the  spouses  jointly,  with  or  without 
the  consent  of  the  trustees,  to  withdraw  a  portion  of  the  capital  of  the 
estate  either  at  will  or  for  a  specific  purpose,  such  as  the  purchase  of  a 
dwelling-house. 

(c)  Power  is  also  frequently  conferred  upon  trustees,  with  the  consent  of 
the  parents  or  the  survivor  during  their  lives,  and  afterwards  at  the  discre- 
tion of  the  former,  to  make  advances  to  the  children  to  account  of  tlieir 
prospective  shares  of  the  estate,  for  the  purpose  of  fitting  them  out  in 
the  world,  or  as  a  marriage  portion  for  daughters.  Such  powers  should  be 
expressed  in  general  terms. 

{d)  If  there  is  heritage,  the  eldest  son  or  heir  of  the  marriage  taking  it 
will  be  excluded  from  any  share  of  the  moveable  estate,  unless  he  shall 
collate  ;  but  if  he  shall  exercise  his  right  of  collation,  the  whole  estate,  herit- 
alile  and  moveable,  will,  failing  appointment  by  the  parents,  be  divided 
equally  among  the  children, — the  issue  of  anv  predeceasing  child  taking  their 
parent's  share  {Famnw^e,  1856,  18  D.  713;  Napier,  1868,  6  I\l.  264). 

(e)  It  has  been  held  that  a  conveyance  by  a  wife  in  favour  of  her  husband 
and  his  heirs  and  assignees  was  subject  to  the  imjilied  condition  that  he  should 
survive  her  (7?//.s.sf//'.s  2Vs.,  1887,  14  II.  849).  A  contract  which  may  have 
been  improperly  executed  may  be  validated  rei  interventns  by  the  subsequent 
marriage  of  the  parties  {Lang,  1889,  16  R.  590). 

(/)  As  to  the  effect  to  be  given  to  a  deed  in  the  form  of  an  antenu])tial 
marriage  settlement,  but  executed  immediately  after  the  marriage  ceremony, 
see  Cooper,  1888, 15  R.  H.  L.  21.  As  to  what  may  constitute  an  antenuptial 
contract  of  marriage,  see  Williamson,  1890,  17  R.  927.  As  to  the  rights  of 
the  spouses  on  the  dissolution  of  the  marriage  by  divorce,  see  Divorce  ;  and 
also  Johnstone-Bcattie,  1868,  6  M.  33.3;  Hfcicart,  1872,  10  i\f.  472:  Harvcii, 
1872,  10  M.  H.  L.  26  ;  Harvey's  Judirial  Factor,  1893,  20  R.  1016.  As  to 
the  power  to  assume  new  trustees  where  the  right  to  nominate  is  in  the 
spouses  or  the  survivor,  see  }[nnro.-<  Trs.,  1887,  14  R.  574. 

(;i)  Stamp  Duty. — Marriage  contracts  are  liable  to  a  settlement  duty  of 
five  shillings  for  every  £100  or  i)ai-t  of  £]  00  settled  or  agreed  to  be  settled  (see 
54  c^  55  Vict.  c.  39,  s.  6).  This  duty  falls  to  l)e  assessed  upon  each  separate 
ol)ligation  undertaken,  or  sum  ])rovi(led  in  the  contract,  e.g.  upon  a,  jointure 
to  the  wife  and  provisions  to  the  cliildren,  the  former  being  ca])italis('d  at 
twenty  y(;ars'  purchase.  If  settlement  estate  duty  is  suljsequcntly  ]i;iyable  in 
respect  of  tlie  property  settled,  the  amount  of  tlie  ad  ralorcin  stamp  duty  niay 
1)6  deducted  on  payment  of  the  estate  duty  (Finance  Act,  1894,  s.  5,  subs.  4). 

llniler  sec  104  special  jirovision  is  uiinlc  as  to  the  ascertainment  of 
stain])  duty  ])ayable  in  respect  of  policies  of  life  insurance  foniiing  the 
suliject  of  settlement. 

Deeds  for  effectuating  the  a])])ointment  of  a  new  trustee  are  liablt;  to  a. 
duty  of  ten  shillings  only;  but  if  tiiesi;  also  contain  acoiiveyance  of  the 
trust  ijro]jerty,  a  further  duty  of  the  same  amount  is  exigiltle. 

All  aj)])oiiitiiient  in  execution  of  a,  jiower  of  any  prf)i)erty,  or  of  any  use, 
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share,  or  interest  in  any  property,  Ly  any  instrument  not  being  a  Will,  is  also 
liable  to  a  duty  of  ten  shillings. 

{h)  Government  Duties.— Priov  to  the  passing  of  the  Finance  Act,  1894 
(57  &  58  Vict.  c.  30),  funds  settled  by  marriage  contract  were  subject  to 
succession  duty,  but  not  to  inventory  or  probate  duty.  Now  all  funds  and 
estate  passing  under  such  deeds  are  subject  to  the  "  estate  duties  "  imposed 
by  that  Act  in  the  same  way  as  funds  or  estate  falling  under  an  ordinary 
mortis  causa  settlement. 

3.  Mutual  Rights  and  Obligations  of  Husband,  ]V/f£,  and 
Children. — 1.  As  between  Husband  and  Wife.— (a)  Biglit  of  Rejection 
of  Conventional  Provisions  lij  Wife. — The  legal  claims  of  the  wife  may  be 
excluded  by  her  homologation  of  any  deed  containing  a  provision  in  her 
favour  which  is  inconsistent  with  such  claims.  If,  however,  homologation  be 
pleaded  against  her,  it  must  not  have  taken  place  in  ignorance  of  her  legal 
rights  or  the  position  of  her  husband's  aflairs  {Hope,  1833,  12  Shaw,  222; 
Ross,  1847,  5  D.  483).  But  see  Coopers  Trs.,  1885, 12  R.  473,  as  to  effect  of 
wife's  discharge  of  legal  rights  for  an  inadequate  conventional  provision 
where  same  granted  in  ignorance  of  the  law  of  Scotland  relative  to  the  legal 
rights  of  a  widow.  This  case  also  decided  that  the  law  of  the  place  in 
which  the  contract  is  to  be  fulfilled,  and  not  that  of  the  execution  of  the 
contract  or  of  the  domicile  of  the  minor  contracting  party,  is  to  determine 
the  validity  of  the  deed. 

Unless  the  wife's  legal  claims  have  been  excluded  by  the  marriage  con- 
tract, she  is,  as  has  been  already  shown,  entitled  to  claim  her  Jus  relictai^  in 
addition  to  any  provisions  thereby  made  for  her.  But  in  the  case  of  Keitlts 
Trs.,  1859,  19  I).  1040,  it  was  held  that  the  widow  was  bound  to  elect 
between  her  legal  rights  and  testamentary  provisions  made  for  her  under 
a  universal  settlement  left  by  her  husband.  It  was,  however,  further 
decided  in  that  case  that  in  the  event  of  her  electing  to  claim  her  y«s  relictm, 
the  amount  thereof  was  not  to  be  reduced  by  imputing  thereto  any  sums 
provided  in  her  marriage  contract,  but  that  these,  in  so  far  as  not  already 
satisfied,  must  form  a  de'duction  from  her  husband's  whole  moveable  estate. 
Further,  unless  the  wife's  legal  claims  have  been  effectually  excluded  by 
antenuptial  deed,  she  has  always  a  right  of  rejection  of  conventional 
provisions  as  in  lieu  of  these. 

{h)  Bight  of  Wife  to  renounce  Security  for  Provisions  Stante  matrimonio,  or 
ofHushand  and  Wife  to  revoke  Antenuptial  Provisions  with  Mutual  Consent,  etc. 
^-The  question  whether  a  wife  is  entitled,  sta7ite  matrimonio,  to  renounce 
her  security  for  provisions  granted  to  her,  or  whether  a  husband  and  wife 
are  entitled  by  mutual  consent  to  revoke  or  alter  these  provisions,  or  to 
require  the  trustees  to  denude  of  the  trust  and  pay  over  to  the  wife  the 
capital  sums  settled  by  her  under  the  contract,  is  an  important  one,  and  has 
been  the  subject  of  numerous  recent  decisions  of  the  Court.  The  general 
result  of  these  decisions  is  as  follows : — 

(1)  If  it  shall  be  apparent  from  the  contract  that  the  trust  was  created 
primarily  for  the  wife's  protection,  and  in  order  to  secure  her  provisions, 

it  must  continue  to  subsist  during  the  marriage,  whether  it  is  expressly     y 
declared  "  irrevocable  "  or  not,  and  the  spouses  are  not  entitled  to  revoke       i 
it,  or  to  call  upon  the  trustees  to  denude  {Pringle,  1868,  6  M.  982 ;  Hopic, 
1870,  8  M.  699 ;  Menzies,  1875,  2  R.  507). 

(2)  But  if  it  shall  appear  that  the  principal  object  of  the  trust  was 
merely  adnunistration,  and  not  for  the  protection  of  the  wife,  and  that  the 
radical  right  to  the  funds  remains  with  her,  and  her  right  is  uncontrolled, 
she  is  entftled  to  call  upon  the  trustees  to  denude  (Pamsatj,  1871, 10  M.  120). 

(3)  If  no  trust  has  been  interposed  for  the  protection  of  the  wife,  and 
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her  security  is  constituted  by  simple  infeftiiient  in  her  own  favour,  she  is 
entitled  to  renounce  her  security,  and  to  consent  to  an  alienation  by  lier 
husband  for  onerous  causes  of  the  security-subjects,  and  such  consent, 
judicially  ratified,  is  not  revocable  ])y  her  as  a  donation  inter  virinn  d  vxorcm 
'{Standard  Fropcrty  Investment  Co.,  1877,  4  R.  695).  But  this  right  will  not 
^  be  available  to  her  where  the  annuity  or  liferent  provision  in  her  favour  has 
been  declared  alimentary  {Cogens,  1873,  11  M.  7G1). 

(4)  It  has  further  been  decided  that  a  marriage  having  been  dissolved 
without  cliildren,  the  parties  were  not  entitled  by  mutual  settlement  to 
revoke  an  antenuptial  marriage  contract,  under  which  the  husband  would 
have  taken  the  capital  of  the  estate  settled  l)y  the  wife  instead  of  a  liferent 
thereof  allenarly  given  to  him  by  the  contract  {Grant,  1873, 10  S.  L.  E.  24;^). 
See  also  as  to  limitation  of  powers  of  revocation  in  the  husband  and  wife, 
or  in  the  latter  alone,  Mackenzie,  1878,  5  R.  1027 ;  Smith,  1882,  9  R.  866 ; 
Mackie,  1884,  11  R.  H.  L.  10. 

With  regard  to  the  conveyance  of  property  acqun-ed  by  the  wife 
stantc  matrimonio,  and  the  question  whether  the  spouses  are  entitled  to  keep 
it  out  of  the  marriage  contract  trust,  reference  may  be  made  to  the  im- 
portant cases  of  Newlands,  1882,  9  R.  1104  and  10  R.  374,  and  laidlairs, 
1884, 11  R.  481,  where  it  was  held  {a)  that  the  spouses  were  entitled  to  keep 
certain  acrpiircnda  by  the  wife  out  of  the  marriage-contract  trust,  and  {h)  that 
the  spouses  were  entitled  to  require  from  the  trustees  the  reconveyance 
of  certain  trust  funds  derived  from  the  wife,  in  respect  that  there  was  no 
matrimonial  purpose  for  which  the  funds  re([uired  to  l)e  retained  in  trust. 

With  reference  to  the  right  of  the  spouses  jointly  to  require  the 
reconveyance  of  trust  funds,  in  so  far  as  retained  in  security  of  a  liferent 
right  to  the  wife  which  is  not  alimentary,  see  Halhett,  1890, 17  R.  719  :  and 
with  regard  to  the  wife's  power  to  assign  in  security  of  her  husband's  debts 
the  income  of  her  estate,  which  had  been  conveyed  to  trustees  for  payment 
of  such  income  to  her,  exclusive  of  i\\QJus  mariti  and  right  of  administration 
of  her  husband,  see  Reliance  Mutual  Life  Assurance  Society,  1891,  18  R.  615. 
In  tlie  former  case  it  was  held  that  the  spouses  could  not,  in  the  circum- 
stances which  had  there  emerged,  require  a  reconveyance  of  the  trust  funds  : 
while  in  the  latter  case,  which  was  a  sequel  to  the  other,  it  was  held  that 
the  wife  might,  stantc  matrimonio,  grant  an  effectual  assignation. 

Reference  may  also  be  made  to  the  case  of  Watt,  1897,  24  R.  330,  where 
it  was  decided  that  an  antenuptial  trust  deed  executed  by  a  wife  in  con- 
templation of  marriage,  and  under  which  certain  funds  were  settletl  for 
belioof  of  the  spouses  in  liferent  and  the  children,  if  any,  in  fee,  was  revocable 
Ijy  her  with  consent  of  her  husband  after  marriage,  in  respect  that  the  deed 
was  unilateral  and  executed  without  reference  to  any  contract  of  marriage, 
and  that  there  were  at  the  time  of  revocation  no  cliildren  in  existence.  See 
also  opinion  of  Ld.  M'Laren  as  to  efiect  of  the  Married  Women's  Property 
Act,  1881,  upon  cpiestion  of  revocability  of  antenuptial  deeds  by  a  wife. 

'  With  regard  to  the  renunciation  of  liferent  rights  whieh  are  declared 
iiimentary,  the  right  of  a  widow  to  discliarge  an  alimentary  annuity  ior 
'payment  of  a  sum  of  money,  and  the  power  of  spouses  jointly  to  reeall,  by 
mutual  deed,  an  alimentary  liferent  to  the  widow,  tlie  rule  of  law  is  that 
it  cannot  be  discharged  or  recalled,  see  Cosens,  supra;  Montyomery's  Trs., 
1888,  15  R.  369,  and  EllioCs  Tr.,  1894,  21  R.  975;  also  as  to  the  right 
of  a  surviving  huKl)and  and  tlie  only  eliild  of  tlie  marriage  to  reiiuire 
trustees  to  denude  wheie  the  hu.sband  had  an  alimeiitaiy  liferent,  J/uy/irs, 
1892,  19  R.  IT.  L.  33;  and  where  such  alimentary  character  did  not  attach 
to  ].rovision,  Crawford,  1873,  11  S.  I..  R.  2.  Reference  may  also  be  made 
to  the  case  of  Grcmf,  1870,3  R.   280  (following  J'rctfy,  16   D.  667),  where 
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trustees  were  held  buiiiid  lo  denude  upon  the  widow,  who  was  likewise  life- 
rentrix,  renouncing  her  interest,  and  all  the  beneficiaries  concurring  in  a  full 
discharge,  and  to  Gillons  Trs.,  1890,  17  E.  435,  and  Macdonalcl,  1893,  20  E. 
H.  L.  88,  where  the  questions  of  the  protection  of  the  succession  of  children 
of  the  marriage  from  a  gratuitous  deed  liy  the  father,  and  of  remoter  issue, 
arose.  See  also  APMurdo's  Trs.,  1897,  24  E.  458,  where  it  was  held  that  the 
words  "  issue  of  tlie  marriage  "  as  used  in  a  marriage  contract  applied 
exclusively  to  children,  and  did  not  include  grandchildren. 

Where  there  are  no  children  of  the  marriage,  and  the  husband  has  pre- 
deceased, the  widow  is  entitled  to  have  funds,  in  which  she  takes  tlie  sole 
beneficial  interest  under  tlie  contract,  paid  over  to  her  absolutely,  even 
although  these  funds  have  Ijeen  settled  for  her  behoof  in  liferent  "  for  her 
liferent  use  allenarly"  {M'Lrans  Trs.,  1878,  5  E.  679). 

As  regards  the  radical  right  remaining  in  a  spouse  where  the  trust  fund 
or  part  thereof  is  not  directed  to  be  applied  for  trust  purposes,  see  Higgin- 
hotham's  Trs.,  1886,  13  E.  1016. 

Within  the  compass  of  the  present  article  it  is  impossil)le  to  notice  these 
various  decisions  in  further  detail,  but  the  result  of  them  does  not  affect  the 
general  principles  with  reference  to  the  renunciation  or  revocation  of  pro- 
visions made  in  antenuptial  contracts  which  have  been  stated  above,  or  the 
exclusion  of  funds  acquired  stante  matrimonio  from  the  settlement. 

(c)  Donations  infer  ririon  d  uxoreiii. — All  deeds  entered  into  during  the 
sttbsistence  of  the  marriage,  Ijetween  husband  and  wife,  by  which  donations 
or  gifts  are  conferred  l)y  the  one  upon  the  other,  are  revocable  by  the  donor 
at  any  time  during  his  or  her  life,  and  the  same  rule  applies  although  the  deed 
should  be  granted  in  trust  to  a  third  party.  Therefore  although  the  spouses 
may  enter  into  contracts  with  each  other,  yet,  in  so  far  as  these  are  gratuitous 
or  without  eqttivalent  consideration,  donation  is  presumed  unless  the  contrary 
be  proved,  and  the  deed  is  revocable.  But  mutual  remtmeratory  grants 
between  husband  and  wife  are  not  revocable  when  there  is  an  equitable 
proportion  between  them  (see  Shav's  Trs.,  1870,  S  M.  419).  If,  however, 
there  Ije  gross  inequality,  the  donation  will  l>e  set  aside  {Hcplnirn,  1814,  2 
Dow,  342;  Beattie's  Trs.,  1884,  11  E.  846,  where  the  revocation  of  a  mutual 
settlement  by  the  husband  only  was  sustained  in  circumstances  stated).  As 
to  a  mortis  ecmm  donation  1)V  a  htisband  to  a  wife,  see  Gihson,  1872,  10  M. 
923,  and  ^mith,  1884,  12  E.  186. 

Grants  made  under  a  postnuptial  settlement,  where  there  has  been  no 
antenuptial  contract  between  the  parties,  will  Ite  sustained  in  so  far  as 
reasonable,  in  respect  of  the  natural  oljligation  which  they  import,  but  they 
will  be  reducilde  quoad  cxccssvni  :  and  if  there  has  been  no  marriage  contract 
between  the  parties,  any  renunciation  by  the  wife  of  her  legal  rights  stante 
mcUrintouio,  without  the  grant  of  an  adeqtiate  provision  in  exchange,  is  a 
donation  which  is  revocable.  But  see  case  of  ^Vatt,  siipra,  as  to  the  revoca- 
tion of  a  voluntary  trust  created  by  herself  before  marriage.  Tn  the  case 
of  postnuptial  provisions,  the  husband  mtist  also  have  been  solvent  at  tlie 
date  of  the  deed  by  which  the  provision  is  created  {Craig,  1860,  22  D.  1211 : 
reversed  1861,  4  :\ia('l.  .^-  E.  267). 

The  donation  mav  be  revoked  at  any  time,  even  after  the  death  of  the 
donee  {Bar,  1875,  2  E.  676:  Jfelville,  1879,  6  E.  1286);  but  this  right  of 
revocation  does  not  extend  to  the  exectttors  or  other  representatives  of  the 
donor  {Dunlop,  1863,  2  ]\r.  1 ;  Edward,  1888,  15  E.  H.  L.  37).  The  creditors 
of  the  donor  may,  how^ever,  revoke  either  during  his  life  or  on  his  death 
{Eoneyman  &  Wilson,  1886,  14  E.  163). 

As  to  the  effect  of  the  renunciation  of  a  luisband'syws  mariti  as  constitut- 
ing a  revocable  donation  between  husband  and  wife,  see  Forles,  1879,  6  B. 
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1122;   WrvjMs  Exrs.,  1880,  7  R.  527  ;   Thomas,  1879,  6  R.  607  ;  and  Stccd- 
man,  1879,  7  R.  HI. 

As  to  the  grant  of  a  deposit  receipt  to  the  spouses  jointly  and  the  survivor 
as  not  per  se  sufficient  to  constitute  a  donation  inter  drum  et  nxorern,  see 
Jamieson,  1880,  7  R.  1131. 

Donations  inttr  rirum  et  luorem  may  be  revoked  by  the  donor  either 
expressly  or  by  implication,  as  by  the  execution  of  a  subse(|uent  convey- 
ance or  grant  of  the  subject  to  another;  but  where  the  donation  is  con- 
stituted by  writing  it  ought  to  be  revoked  in  a  similar  manner.  The 
granting  of  a  general  disposition  of  subsequent  date  by  the  donor  in  favour 
of  a  third  party  does  not  presume  revocation  {^Ilandysidr,  1699,  Mor.  ll."')49) ;  x  / 
or  evacuate  a  special  destination  contained  in  a  deed  in  favour  of  the 
Inisband  and  wife  and  the  survivor  of  prior  date  ( Walkers  Uxrs.,  1878, 
5  R.  965).  A  donation  between  husband  and  wife  is  valid  so  long  as  unre- 
voked :  but  the  donee  takes  the  subject  of  the  donation  under  burden  of 
the  donor's  right  of  revocation,  and  cannot  alienate  or  charge  it  so  as  to 
evacuate  or  prejudice  that  right.  Meliorations  by  a  husband  on  a  wife's 
heritable  property  are  not  of  the  nature  of  a  donation,  or  revocable,  so  as  to 
entitle  him  to  recover  the  sum  expended  from  his  wife's  representatives 
(HanJcin,  1886,  13  R.  903). 

The  ri^jht  of  revocation  mav  be  1  tarred  by  homologation  after  the  dis- 
solution  of  the  marriage  (Bae,  supra) ;  and  w  hile  decree  of  divorce  for 
adultery  has  the  eil'ect  of  the  revocation  of  all  donations  made  in  favour  of 
the  offending  spouse,  it  is  also  a  bar  to  revocation  h//  the  oltending  s})Ouse. 
A  judicial  ratification  by  a  wife  will  not  2'^''  ^^  l^ai'  ^^ei"  fi'om  revoking  a 
donation  made  to  a  husband  if  such  revocation  be  otherwise  competent 
(Fraser,  Husband  and  Wife).  But  see  Standard  Property  Investment  Co., 
supra.     See  also  Doxations,  vol.  iv.  p.  336,  and  further  cases  tliere  cited. 

{tl)  I'rorisiuns  to  Husband  and  Wife  or  ChUdren  of  a  Second  Jfarriai/e. — 
Where  a  husband  in  executing  an  antenuptial  contract  of  marriage  prac- 
tically settles  his  whole  estate  under  it,  it  is  usual  and  proper  expressly  to 
reserve  power  to  him  to  grant  s\utable  provisions  out  of  the  same  estate  in 
favour  of  the  wife  and  children  of  a  subsequent  marriage,  provided  he  shall 
have  at  the  date  of  such  subse(|uent  marriage  no  otlier  estate  out  of  which 
the  same  can  properly  be  made ;  but  this  reserved  power  is  usually  subject 
to  express  restriction,  such  as  that  the  husltand  shall  not  be  entitled  to 
settle  in  this  way  more  than  one-third  or  one-half  of  the  estate  dealt  with 
in  his  first  contract.  Where,  however,  the  cliildren  of  the  marriage  liave 
no  jjroper  Jns  erediti  in  the  settled  fund  during  the  lifetime  of  their  father, 
the  latter  has  l)een  held  entitled,  even  witliout  such  express  reservation,  to 
make  reasonable  ])rovisions  in  fa^•our  of  liis  wife  and  cinldren  of  a  second 
marriage,  altbougli  these  shall  have  the  effect  of  diminishing  tiie  provisions 
contained  in  his  lirst  settlement.  The  provisions  so  made  must,  however, 
be  reasonable,  and  they  will  Ite  reduced  in  so  far  as  excessive  {IJruec,  1761, 
Mor.  l:'.036  :  Haldane,  1885,  13  R.  179).  The  same  principle  has  been 
applied  in  the  case  of  a  postnuptial  contract  made  under  a  second  marriages 
(  ITodd,  1823,  2  S.  549).  As  to  the  case  where  the  children  of  the  lirst 
marriage  have  a  proper  y^^.s  rrrditi  ov  right  of  '(ee,  nee  Gu//n-lr,  1S4(),  9  1). 
124;  Arthur  d;  Seymour,  1870,  8  M.  928.  Reference  may  also  be  made  to 
the  important  cases  of  Smith  t'luiinyhame,  and  }ferrer,  1872,  10  M.  H.  L.  39. 

As  to  the  right  of  a  sec(jnd  wife  to  a  reasonable  provision  in  com})etition 
with  the  cliildren  of  a  first  marriage,  see  IFalkiyishaiv'.^  Trs.,  1872,  10  M.  763. 

The  same  rules  apply,  conversely,  to  the  case  of  provisions  made  by  a 
wife  upon  entering  into  a  second  mai-riage. 

It  is  also  a  competent  and  usual  ])rovisioii  where  an  annuily  or  jointure 
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is  granted  by  the  husband  to  the  wife,  or  vice  versa,  to  make  it  restrictable 
to  a  specified  amount  in  the  event  of  a  second  marriage  being  entered 
into ;  but  this  must  be  a  matter  of  express  stipulation  in  the  contract 
itself. 

As  regards  the  rights  of  children  of  first  and  second  marriages  respect- 
ively, and  the  question  whether  the  legitim  of  the  former  can  be  dimin- 
ished by  provisions  to  the  latter  under  an  antenuptial  contract  of  second 
marriage,  see  BisJwps  'fr^.,  1894,  21  R.  728. 

2.    As     BETWEEN     TaKEXTS     AND      CHILDREN. (1)    liif/hfs    of     Husbaiul 

and  Heir  of  Marriage  under  Special  Desiinations. — Where  the  husband  is 
possessed  of  heritable  estate  and  desires  to  settle  it  under  the  contract  upon 
the  children  of  the  marriage,  tlie  settlement  is  usually  intended  to  take 
effect  only  upon  his  death,  and  accordingly  the  conveyance  will  be  to  the 
husband  himself  and  to  the  sons  of  the  marriage  in  their  order  of  seniority, 
unless  there  should  be  any  special  reason  for  altering  the  usual  order  of 
succession  {e.g.  where  the  eldest  son  will  succeed  to  an  entailed  estate  on 
the  death  of  the  father).  Under  such  a  destination  the  father  remains  the 
heritable  proprietor  of  the  lands  both  in  virtue  of  the  feudal  title  in  his 
person  existing  at  the  date  of  the  contract  and  of  the  latter  itself,  which 
does  not  divest  him.  The  father  is  accordingly  the  institute  and  fiar,  and 
the  issue  of  the  marriage  only  heirs  of  provision.  He  is  therefore  entitled, 
at  any  time  during  his  life,  to  burden  the  lands  for  onerous  causes,  and  even 
to  sell  them,  without  any  obligation  to  reinvest  the  price  as  a  surrogatum 
(Cunynghame,  1804,  Mor.  13029).  But  he  is  not  entitled  gratuitously  to 
defeat  tlie  right  of  the  children,  except  in  so  far  as  he  has  expressly  reserved 
power  to  himself  to  do  so  under  the  contract ;  nor  is  he  at  liberty  to  exclude 
the  heir  of  the  marriage  on  account  of  bankruptcy  or  insanity  (Spiers,  1778, 
Mor.  13026);  nor  to  restrict  the  right  of  the  heir  to  an  annuity  or  liferent, 
and  to  settle  the  estate  on  the  children  of  the  heir  (Ormiston,  1809  ;  Hume, 
531)  ;  nor  to  execute  an  entail  of  the  estate  unless  power  to  that  effect  has 
been  expressly  reserved  (Watson,  1801,  Mor.  App.  "Provisions  to  Heirs, 
etc.,"  No.  4). 

The  heir  first  entitled  to  take  under  a  marriage  contract  is  a  creditor 
among  heirs,  but  those  wlio  take  failing  him  are  merely  heirs  of  provision 
(Bell,  Lect.  i.  249).  It  is  the  heir  of  the  marriage  alone,  therefore,  who  can 
object  to  gratuitous  deeds  granted  liy  the  father  to  his  prejudice  (see  Barl 
of  Glasgow's  Tr.,  1872,  11  M.  218).  In  that  case  a  husband  in  his  ante- 
nuptial contract  of  marriage  had  disponed  lands  in  favour  of  himself  and 
the  heirs  to  be  procreated  of  his  body,  and  his  or  their  assignees,  and  the 
Court  held  that  the  heir  of  the  marriage  had  a  protected  right  of  succession 
which  his  father  was  not  entitled  gratuitously  to  defeat.  The  father  is 
entitled  to  convey  such  estate  to  the  heir,  by  propelling  the  fee  thereof 
during  his  life,  and  to  call  such  heirs-substitute  as  he  may  think  fit ;  and 
the  other  children  of  the  marriage,  if  any,  are  not  entitled  to  object  thereto 
(Kirh,  1728,  Mor.  12984;  Trail,  1737,  Mor.  12985).  The  granting  of  such 
disposition  confers  on  the  heir  an  absolute  right  of  disposal  of  the  estate 
(Edgar,  1736,  Mor.  4325;  Rrid,  1827,  6  S.  198).  The  heir-expectant  is 
therefore  entitled  validly  to  transact  with  his  father,  and  to  grant  a  dis- 
charge of  the  destination  and  other  obligations  contained  in  the  contract  in 
favour  of  the  heirs  of  the  marriage,  and  such  a  deed  is  effectual  even 
although  the  granter  of  it  should  predecease  the  father  and  without  having 
acquired  the  character  of  heir  of  the  marriage  (Eoutledf/e,  19  May  1812, 
F.  C,  and  Majendir,  Q  December  1819,  F.  C. ;  affcl.  June  1820,  2  Bligh's 
App.  692).  The  heir-expectant  has,  however,  no  active  title  or  proper 
Jus  crcditi  as  in  a  question  with  his  father  during  the  lifetime  of  the  latter, 
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unless  the  father  shall  confer  such  right  upon  him,  and  the  father  remains 
the  fiar  {Gordon,  1748,  Mor.  4398;  affd.  7  March  1751).  r,ut  after  the 
father's  death  the  heir  becomes  a  creditor  with  an  active  title,  and  can 
reduce  gratuitous  deeds  granted  to  his  prejudice  by  his  father  without  the 
necessity  of  service  (Ersk.  bk.  iii.  873  ;  Earl  of  Glasgoiv's  Tr.,  sujyra). 

"Where  it  is  intended  to  make  the  heirs  of  the  marriage  creditors  or  fiars 
during  the  lifetime  of  the  father,  it  is  necessary,  as  has  been  already  shown, 
to  make  the  father's  conveyance  or  obligation  in  their  favour  either  (a)  one 
which  shall  take  effect,  or  may  be  enforced  against  him,  during  liis  life  with- 
out his  concurrence,  (b)  one  which  shall  place  him  under  restraint  or  limita- 
tion in  favour  of  the  heirs,  or  (c)  one  which,  when  made  effectual,  shall  divest 
him  of  the  estate;  see  Douglas,  1724,  Mor.  12910,  w^here  it  was  also  held 
that  inhibition  used  by  the  eldest  son  of  the  marriage  against  his  father 
was  effectual  to  preveut  liim  from  dealing  with  the  estate  to  the  prejudice 
of  the  heir. 

Where  lands  are  settled  under  a  marriage  contract,  it  remains  the  ruling 
settlement  of  the  estate,  in  preference  to  any  prior  investiture  under  which 
the  heir  may  be  also  entitled  to  take ;  and  although  it  is  competent  to  possess 
upon  both  titles,  so  long  as  the  destination  in  the  contract  remains  unaltered 
and  there  is  no  divergence  of  the  lines  of  succession,  the  contract  will  pre- 
vail over  the  prior  investiture  if  such  divergence  should  afterwards  take 
place  {G-ray,  1751,  Elchies,  "Provisions  to  Heirs,  etc.,"  No.  14). 

The  cases  referred  to  above  are  those  where  the  contract  contains  a 
direct  destination  from  the  father  to  the  children,  the  fee  or  property 
remaining  in  the  former ;  but  where  it  is  intended  at  once  to  divest  the 
father  of  the  fee,  this  may  be  done  either  (1)  by  a  conveyance  of  the  lands 
to  trustees  for  behoof  of  the  father  in  liferent  and  the  heirs  of  the  marriage 
in  fee,  under  burden  of  any  jointure  or  annuity  provided  to  the  wife,  and 
provisions,  if  any,  to  the  younger  children  ;  or  (2)  by  the  father  conveying 
the  estate  to  himself  in  liferent  for  his  liferent  use  only  and  to  the  heirs  of 
the  marriage  in  fee  under  the  like  burdens.  Infeftinent  upon  the  contract 
in  either  form  effectually  divests  the  father  of  the  fee.  As  to  the  effect,  as 
in  a  question  with  creditors  of  the  husband,  of  a  conveyance  of  heritage  by 
him  to  himself  and  his  wife  in  conjunct  liferent  for  her  liferent  use  allenarly 
and  the  children  of  the  marriage  in  fee,  reserving  to  tlie  husband  full  i)ower 
to  burden  and  dispose  of  the  subjects  during  his  life  either  onerously  or 
gratuitously,  and  where  no  other  provision  had  been  made  for  the  wife 
by  antenuptial  contract  or  otherwise,  see  Honcyman  &  Wilson,  supra. 
See  also  {a)  Brouyh,  1887,  14  R.  858,  and  {h)  Bryson,  1893,  20  R.  986,— as  to 
/the  effect  of  a  destination  in  conjunct  fee  and  liferent,  in  circumstances 
stated,  the  property  coming  through  the  wife,  and  of  a  conveyance  by  a 
huslmnd  in  conjunct  fee  and  liferent  for  the  spouses'  liferent  alimentary  use 
allenarly  and  children  nominat'nn  in  fee,  as  preventing  the  husband,  wlio 
was  the  survivor,  from  revoking  the  deed. 

(2)  Rights  of  Apportionment  and  Division. — It  is  usual  for  the  father 
expressly  to  reserve  to  himself  by  the  contract  a  power  of  appointment 
or  division  of  the  fund  provided  to  his  chihh'cn,  as  lie  shall  tliink  projier. 
But  even  without  such  reserved  power  the  lather  lias  a  right  of  apportion- 
ment at  common  law.  It  is  also  not  infrequent  for  the  father  to 
reserve  power  to  limit  the  interest  of  any  child  in  his  nr  her  share  of  the 
funds  to  a  liferent,  and  to  give  the  fee  to  the  issue  of  such  child,  or,  in  the 
event  of  failure  of  issue,  to  dispose  of  it  among  his  surviving  children 
at  discretion.  Unless,  however,  the  father  has  reserved  this  power  under 
the  contract,  he  is  not  entitled  so  to  limit  the  interest  of  any  child  in  liis 
or  her  share  of  the  cnpital  of  tin;  fund,      liut  where  he  had  reserved  power 
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to  apportion  in  such  shares  "  and  under  such  conditions  "  as  he  should 
appoint,  it  was  held  a  good  exercise  of  the  power  where  a  father  directed 
his  trustees  to  purchase  an  annuity  for  one  child  who  was  insane,  and  to 
divide  the  remainder  of  the  funds  among  his  other  children  {Moirs  Trs., 
1871,  9  M.  848). 

Power  may  further  be  reserved  by  the  contract  to  exclude  the  jus  7nariti 
and  right  of  administration  of  the  husband  of  any  daughter  from  such 
daughter's  share  of  the  fund  provided  to  the  children,  but  a  stipulation  of 
this  nature  is  now  of  less  impurtance  in  view  of  the  provisions  of  sec,  1, 
subsec.  1,  of  the  Married  Women's  Property  (Scotland)  Act,  1881,  before 
referred  to.  A  proper  stipulation  is  that  the  issue  of  any  child  who  shall 
have  died  leaving  issue  before  ac(|uiring  a  vested  right  in  his  or  her  share 
of  the  fund  shall  take  their  parent's  share,  and  that  the  shares  of  any 
children  dying  without  issue,  and  before  vesting  shall  have  taken  place, 
shall  accresce  to  the  surviving  children  or  the  issue  of  such  children 
per  stirpes. 

Where  any  reserved  power  of  apportionment  has  not  been  exercised,  or 
if  no  sucli  power  has  been  reserved  by  the  contract,  and  none  has  been 
exercised  at  common  law,  the  division  is  equal  among  the  children  surviving 
at  the  dissolution  of  the  marriage,  and  the  issue  of  any  who  have  pre- 
deceased leaving  issue,  unless  the  contract  shall  have  contained  any 
stipulation  to  the  contrary.     But  see  case  of  JPMurdo's  Trs.,  supra. 

Where  a  power  is  reserved  by  the  contract,  it  supersedes  the  common- 
law  right,  and  the  exercise  of  such  reserved  power  must  be  in  accordance 
with  the  terms  of  the  contract  {Watson,  1837, 15  S.  586  ;  Baihics  Trs.,  1862, 
24  D.  589).  The  power  may  be  given  to  the  spouses  jointly,  or  to  the 
husband  or  the  survivor.  Where  the  power  was  given  jointly,  and  was 
exercised  by  the  husband  alone,  and  the  wife  granted  her  concurrence 
therein  after  his  death,  tlie  appointment  was  held  to  be  valid  (Wilson,  1761, 
Mor.  l.'300G).  Where  power  has  been  reserved  to  limit  the  interest  of  a  child 
to  a  liferent  and  to  convey  the  fee  to  the  issue  of  such  child,  this  implies 
the  power  to  create  a  trust  for  these  purposes  (Kqij^en's  Trs.,  1856,  18  D. 
1137,  opinion  per  Ld.  Deas). 

The  father  has,  at  common  law,  not  only  a  power  of  appointment  and 
division,  but  the  right  to  delegate  such  power  to  others  (Ccmphcll,  1739, 
Mor.  6849). 

Formerly  the  rule  of  law  was  that  the  division  by  the  father  must  not 
be  purely  ilkisory  {3far(ter's  Trs.,  1853,  15  D.  633),  and  that  no  object  of 
the  power  could  be  entirely  excluded.  But  by  the  Act  37  &  38  Yict.  c.  37 
(30  July  1874),  which  extends  to  Scotland,  it  is  provided  (s.  1)  that  no 
appointment  made  after  the  passing  of  the  Act  in  exercise  of  any  power  to 
appoint  any  property,  real  or  personal,  amongst  several  objects,  shall  be 
invalid  on  the  ground  that  any  object  of  such  power  has  been  altogether 
excluded,  but  every  such  appointment  shall  be  valid  notwithstanding  that 
any  one  or  more  of  the  objects  shall  not  thereby,  or  in  default  of  appoint- 
ment, take  a  share  or  shares  of  the  property  subject  to  such  power.  This 
enactment  is,  however,  qualified  (s.  2)  to  the  effect  that  nothing  in  the  Act 
shall  prejudice  or  affect  any  provision  in  any  deed,  will,  or  other  instrument 
creating  any  power  which  shall  declare  the  amount  or  share  from  which  no 
object  of  the  power  shall  be  excluded,  or  that  any  object  of  such  power  shall 
not  be  excluded.  See  also  the  Act  11  Geo.  iv.  and  1  Will.  iv.  c.  46,  and 
observations  thereon  in  Mardcrs  Trs.,  supra,  as  to  the  exercise  of  a  power 
of  appointment  over  funds  derived  from  third  parties,  as  distinguished  from 
powers  reserved  by  parents  in  regard  to  funds  provided  by  themselves. 

The  exercise  of  powers  of  appointment  given  by  third  parties  (as  where 
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the  husband  in  a  marriage  contract  confers  such  power  upon  the  trustees 
thereunder)  will  be  more  strictly  interpreted  than  where  the  power  is 
exercised  by  the  person  who  has  himself  conferred  it  (see  Baiktc's  Trs.,  supra, 
and  JTacJcic,  1885,  12  E.  1230). 

A  posthumous  child  is  entitled  to  take  equally  with  children  born  before 
the  death  of  the  father  {Ollpliant,  1793,  Mor.  GG03);  and  the  condition  .si 
sine  lihcris  dcccsscrit  is  applicable  to  the  case  of  provisions  by  parents  to 
their  children  under  marriage  contracts  (  Wood,  1789,  Mor.  13043  ;  Hughes, 
1892,  19  E.  H.  L.  33). 

Where,  in  exercising  a  power  of  appointment,  conditions  are  attached 
which  are  not  within  the  terms  of  the  deed  creating  the  power,  these  condi- 
tions are  inept,  and  the  beneficiaries  take  the  provision  unconditionally 
{Macdonald,  1875, 2  E.  H.  L.  125  ;  Lennock's  Trs.,  1880,  8  E.  14  ;  Wallace,  1891, 
18  E.  921).  But  where  the  power  authorises  the  donee  of  it  to  attach  condi- 
tions in  exercising  the  power,  it  is  competent  to  the  party  making  the 
appointment  to  attach  such  conditions  {e.g.  restriction  to  a  liferent  and  the 
disposal  of  the  fee  otherwise)  as  are  authorised  by  the  deed  conferring  the 
right  of  appointment. 

Where  there  is  a  reserved  power  of  appointment  in  the  father,  he  may 
make  partial  appointments  of  the  fund  from  time  to  time  in  favour  of  his 
children,  or  any  of  them,  and  any  unappointed  balance  will  at  his  death  be 
divided  among  the  children  equally.  It  will  not  bar  a  child's  right  to 
participate  in  the  unappointed  balance  that  he  had  previously,  under  a  deed 
containing  a  partial  appointment,  accepted  the  sum  so  appointed  in  full 
satisfaction  of  his  share  under  the  contract  {Smith  Cuninghame,  1872,  10 
M.  H.  L.  39). 

Where  the  person  making  the  appointment  exercises  the  right  in  favour 
of  persons  who  are  not  proper  objects  of  the  power,  and  otherwise  acts 
ultra  vires,  the  appointment  is  ineffectual,  and  the  division  of  the  fund 
among  the  beneficiaries  is  equal  {Gillons  Trs.,  supra).  But  the  right  of 
challenge  is  in  the  person  injured  by  its  exercise ;  and  if  such  person 
concurs  therein,  such  concurrence  will  make  the  appointment  effectual 
{Maekie,  su2')ra).  Crillon's  case  also  decided  that  an  obligation  by  a  father  in 
a  child's  marriage  contract  to  pay  a  specific  sum  at  his  death  was  a  debt 
which  must  be  satisfied  before  an  equal  division  of  the  trust  funds  among 
the  children, — in  default  of  any  appointment, — could  take  place.  Where 
only  one  of  several  children  survives  and  there  are  no  issue  of  pre- 
deceasing children,  the  power  of  appointment  falls,  and  the  surviving  child 
is  entitled  to  take  up  the  whole  amount  of  the  settlement  fund  without  any 
right  of  restriction  in  the  father  {Brodie's  Trs.,  1840,  3  D.  3).  But  this  rule 
does  not,  of  course,  hold  where  the  amount  of  the  provisions  settled  on  the 
children  is  made  expressly  dependent  upon  the  number  of  children  in 
existence  at  the  dissolution  of  the  marriage. 

The  holder  of  a  power  of  appointment  in  a  marriage  contract  is  dis- 
qualified from  purchasing  for  his  own  behoof  the  interest  in  the  fund  of  one 
of  the  objects  of  the  power,  and  a  purchase  so  made  from  creditors  of  the 
beneficiary  was  held  to  have  been  made  in  trust  for  him  {M'Bonald,  1874, 
1  E.  817).  See  also  Smith  Cuninghaine,  siqira,  as  to  the  valid  exercise 
of  a  x>ower  of  appointment,  and  Darling's  Executor,  1869,  41  Jur.  545,  and 
Whyte,  1888,  IG  E.  95,  as  to  the  im])lied  exercise  of  such  power  by  a 
father  in  a  general  settlement  executed  by  him. 

The  effect  to  be  given  to  a  power  of  apportionment  is  the  same  whether 
the  person  who  is  to  exercise  the  power  be  the  original  contributor  of  the 
fund  or  merely  the  donee  of  the  power,  and  the  same  rnlcs  ap])ly  whether 

8.  E. — VOL.  VIII.  19 


290  MAEPtlAGE  CONTRACT 

the  power  is  given  with  reference  to  a  universitas  or  a  specific  sum  (GiUon's 
Trs.,  supra;  see  also  Best's  Trs.,  1885,  13  E.  121  ;  Boivie's  Trs.,  1889,  16  E. 
983  ;  Wright's  Trs.,  1894,  21  E.  568  ;  Donaldsons  Trs.,  1894,  21  E.  1095  ; 
Montgomery's  Trs.,  1895,  22  E.  824). 

See  also  Appointment,  Power  of,  vol  i.  p.  281,  and  further  cases  there 
cited. 

(3)  Provisions  to  Children  of  Huslancl's  Second  Marriage. — These  have 
been  already  dealt  with  supra. 

(4)  Conventional  and  Legcd  Provisions. — The  marriage  contract  should, 
as  has  been  already  indicated,  contain  a  declaration  that  the  provisions  in 
favour  of  the  children  shall  be  in  full  satisfaction  and  discharge  to  them 
of  their  right  of  legitim  and  of  all  they  can  claim  by  law  through  the 
death  of  their  father  or  mother,  but  it  is  usual  to  add  the  exception  of  any 
provisions  which  may  be  made  for  them  by  the  will  of  their  parents. 

The  right  to  legitim  requires  to  be  explicitly  discharged  m  order  to  be 
effectually  excluded  (Clark,  supra;  Countess-Dowager  of  Kintore,  1886,  13 
E.  H.  L.  93  ;  Piait,  supra) ;  and  it  cannot  be  affected  by  any  postnuptial 
deed  executed  by  the  parents  {Hog,  1791,  Mor.  4619). 

Where  a  child  has  discharged  his  legitim  during  the  life  of  his  father, 
such  discharge  operates  in  favour  of  the  other  surviving  children  as  if 
such  child  had  predeceased  {Hog,  supra;  Lorel  Peinmure,  1856,  18  D.  703). 
But  a  discharge  by  one  of  several  children  of  a  conventional  provision 
payable  under  the  father's  marriage  contract  does  not  operate  so  as  to 
enlarge  the  shares  of  the  other  children  in  the  fund,  but  in  favour  of 
the  father  himself  {Allardiee,  1721,  Eobert.  App.  399,  and  Routledge,  supra). 
The  same  result  follows  where  the  child,  upon  the  father's  death,  has 
accepted  a  special  provision  in  a  general  settlement  which  is  declared 
to  be  in  lieu  of  the  child's  legitim,  i.e.  it  does  not  increase  the  legal  claim 
of  the  other  children. 

A  father  has  no  power  to  divide  the  share  of  legitim  falling  to  a  child 
among  the  issue  of  such  child,  or  to  substitute  the  child's  issue  therein 
{Morton,  11  February  1813,  F.  C). 

A  married  woman  is  not  entitled,  either  under  the  Married  Women's 
Property  Act,  1881,  or  at  common  law,  to  discharge  a  claim  to  legitim 
without  her  husband's  consent  {Miller,  1886,  13  E.  764). 

In  the  case  of  Neish's  Trs.,  1897,  24  E.  306,  it  was  held  that  a  deed  of 
discharge  by  the  daughters  of  a  marriage,  under  which  they  gratuitously 
renounced  a  share  of  the  marriage  trust  funds  in  absolute  fee,  and  in  lieu 
thereof  accepted  a  liferent  of  the  share,  with  a  fee  to  their  issue,  whom 
failing  to  their  brothers,  was  irrevocable. 

(5)  Vesting.  —  Questions  which  most  frequently  arise  under  marriage 
contracts  and  similar  settlements  are  whether  the  vesting  of  the  children's 
provisions  takes  place  («)  from  their  birth,  {b)  at  majority  or  on  marriage, 

(c)  from  the  date  of   tlie  dissolution  of  the  marriage  of  their  parents,  or 

(d)  from  the  death  of  the  survivor  of  the  latter;  and  also  (e)  whether  the 
vesting  is  in  the  children  as  a  class ;  whether  there  is  what  is  called  a 
"  destination  over  "  to  survivors  in  the  event  of  any  child  of  the  marriage 
predeceasing  its  parents,  and  what  is  the  effect  of  such  destination  over. 
The  answers  to  these  questions  depend  in  every  case  upon  the  terms  in 
which  the  contract  itself  has  been  expressed,  and  the  period  of  payment  set 
forth  in  the  deed,  or,  if  no  term  or  period  of  vesting  has  been  expressly 
pointed  out  in  the  deed,  then  the  intention  of  the  spouses  as  to  vesting 
(as  this  may  be  gathered  from  the  words  used,  or  inferred  from  the  terras 
of  the  deed  as  a  whole). 
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An  interest  or  right  of  succession  is  said  to  vest  in  a  beneficiary  when 
he  is  possessed  of  a  Jus  crcditi  or  indefeasible  right  to  it,  and  this  right  is 
transmissible  to  his  heirs  and  assignees.  On  tlie  other  hand,  an  interest 
does  not  vest  so  long  as  the  beneficiary's  right  remains  contingent  or 
defeasible ;  and  therefore  if  a  beneficiary  should  die  before  the  happening  of 
the  event  on  which  his  right  of  succession  is  made  contingent,  his  interest 
lapses  and  does  not  pass  to  his  representatives — IM'Laren  on  Wills,  vol.  ii. 
p.  782.     (As  to  vesting  "subject  to  defeasance,"  see  infra). 

With  regard  to  provisions  to  children  contained  in  marriage  contracts, 
the  rule  is  that  a  provision  in  favour  of  a  family  of  children  vests  in  the 
family  as  a  class  from  the  time  when  the  settlement  comes  into  operation, 
— the  right  of  the  individual  members  of  the  class  being  provisional  and 
subject  to  the  claims  of  other  members  who  may  afterwards  come  into 
existence  (M'Laren  on  Wills,  vol.  ii.  p.  780). 

Keeping  the  leading  principles  above  mentioned  in  view,  the  following 
are  the  further  rules  which  may  be  stated  for  determining  the  vesting  of 
antenuptial  marriage-contract  provisions  in  favour  of  children  : — 

(a)  Where  these  are  unsecured  or  the  period  of  payment  is  either  left 
indefinite  or  can  only  emerge  after  the  dissolution  of  the  marriage,  vesting 
takes  place  as  at  the  latter  date  {Rogcrsons  Trs.,  1865,  3  M.  G84;  Grant's 
Trs.,  1866,  4  M.  336). 

(h)  Where  the  provisions  to  the  children  are  secured  by  the  conveyance 
of  estate  or  funds  to  trustees  for  behoof  of  the  parents  and  survivor  in  life- 
rent and  the  children  in  fee, — such  security  or  conveyance  being  taken  for 
behoof  of  "  the  children  of  the  marriage," — vesting  takes  place  in  the  children 
as  a  class  at  the  birth  of  the  eldest,  and  the  liferent  right  reserved  to  the 
parents,  or  either  of  them,  does  not  suspend  vesting  (Falconar,  3  S.  455 ; 
Bcattie's  Trs.,  1862,  24  D.  519-535). 

(c)  Where  the  conveyance  in  the  marriage  contract  is  taken  direct  to  the 
spouses  in  liferent,  for  their  liferent  use  allenarly,  and  the  children  in  fee, 
the  same  rule  applies,  the  liferenters  being  in  that  case  fiduciary  fiars  for 
the  children  nascituri  (see  cases  quoted  above,  and  also  Fyjfc,  1841,  3  D. 
1205). 

{d)  Provisions  to  individual  children  granted  in  terms  of  any  obliga- 
tion in  the  marriage  contract,  and  contained  in  any  delivered  or 
irrevocable  deed  of  provision,  vest  as  at  the  date  of  the  deed  {Napier,  1864 
3  M.  57). 

(e)  Where  the  right  has  vested  in  the  children  as  a  class  during  the 
subsistence  of  the  marriage,  the  representatives,  legal  or  testamentary,  of 
children  who  have  predeceased  the  period  of  division  are  entitled  to  share 
in  the  distribution  of  the  estate  {Ikattic's  Trs.,  siqjra ;  Forbes,  1838, 16  S.  374). 

(/)  ^Vhere  the  father  has  bound  himself  by  antenuptial  contract  of 
marriage  to  provide  and  secure  certain  sums  for  the  child  or  children  to  be 
procreated  of  the  marriage,  each  child  takes  a  vested  interest  in  the  pro- 
vision from  its  birth,  and  this  right  transmits  to  the  representatives  of 
such  child,  even  although  he  should  predecease  his  parents  ( Jr<7//»;m67ia«', 
siqrra). 

The  foregoing  rules  may  of  course  be  modified  by  the  terms  of  tlie 
contract  itself,  or  any  declaration  therein  that  vesting  in  the  children  is  to 
take  place  at  a  particular  time,  or  tlie  happening  of  a  particular  event;  but 
where  the  period  of  distribution  has  been  fixed  by  the  s})ouses  at  a  time 
wliilc  there  is  a  possibility  of  the  l)irth  of  other  children,  the  children  in 
existence  at  the  time  fixed  by  the  contract  are  entitled  to  call  upon  the 
trustees  to  denude  in  their  favour  {Bi<j(jars  Trs.,  1858,  21  1).  4).     Ii'  no 
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period  of  division  is  prescribed,  the  presumption  is  that  it  takes  place  at 
the  dissolution  of  the  marriage,  but  subject  to  any  liferent  right  conferred 
by  the  contract  on  the  surviving  parent. 

Vesting  in  favour  of  children  as  a  class  may  be  suspended  by  a  destina- 
tion over  to  survivors.  Tlio  existence  of  a  liferent  right  over  part  of  the 
fund  will  not,  however,  of  itself  suspend  vesting;  and  in  the  case  of  an 
annuity  charged  over  the  whole  fund,  vesting  is  likewise  not  postponed  ; 
but  wliere  the  liferent  right  extends  over  the  wliole  fund  or  subject,  the 
presumption  will  be  in  favour  of  postponement  of  vesting  until  the  ter- 
mination of  the  liferent  (unless  the  contrary  must  be  inferred  from  the 
terms  of  the  contract  otherwise),  and  vesting  will  accordingly  in  that  case 
take  place  as  at  the  death  of  the  surviving  parent,  and  not  at  the  dissolution 
of  the  marriage  {Broomfield,  1835,  14  S.  51 ;  Boyle,  1858,  20  D.  925 ; 
Pursell,  1855,  2  Macq.  273 ;  see  also  Provan,  1840,  2  D.  298 ;  and  Johnston, 
1840,  2  D.  1038). 

It  is  a  usual  provision  in  a  marriage  contract,  that  in  the  event  of  any 
children  dying  and  leaving  issue,  such  issue  shall  succeed  to  the  parent's 
share  of  the  fund  provided  ;  but  such  clause  of  substitution  of  issue  is  not 
required  in  order  to  vest  a  right  of  succession  in  their  favour  where  the 
provision  has  been  so  conceived  as  to  vest  in  the  children  as  a  class  from 
their  birth.  On  the  other  hand,  where  the  term  of  vesting  has  been  post- 
poned, and  a  child  predeceases  that  term,  leaving  issue,  the  legal  effect  of 
the  clause  is  equivalent  to  the  implied  condition  si  sine  libcris  dcccsscrit 
(see  M'Laren  on  Wills,  vol.  ii.  p.  789 ;  Hughes,  1892,  20  R.  H.  L.  33  ;  and 
MMurdos  Trs.,  supm). 

The  existence  of  a  power  of  appointment  or  division  in  the  parents  or 
the  survivor  does  not  suspend  vesting  in  the  objects  of  the  power  where 
these  are  a  family  or  fixed  number  of  persons  {Sivright,  1824,  2  S.  643  ; 
Wood,  1861,  23  D.  338;  Romanes,  1865,  3  M.  348). 

Vesting  may,  however,  take  place  subject  to  defeasance  {Bohertson,  1869, 
7  M.  1114).  See  Vesting  and  Succession  for  references  to  numerous 
later  cases  where  this  doctrine  has  been  applied  by  the  Court,  but  which 
cannot  be  properly  dealt  with  within  the  limits  of  this  article. 

Although  provisions  are  made  payable  to  the  children  on  majority  or 
marriage,  this  will  not  vest  these  provisions  in  the  children  on  the 
happening  of  these  events  during  the  life  of  their  parents,  if  from  other 
clauses  in  the  contract  the  intention  appears  that  vesting  should  be  post- 
poned until  either  the  dissolution  of  the  marriage  or  the  death  of  the 
surviving  parent ;  but  it  is  usual  to  adject  an  express  stipulation  that 
although  such  events  shall  happen  stante  matrimonio,  this  shall  not  infer  a 
vested  rioht  in  the  children. 

Where,  in  exercise  of  a  power  of  appointment  reserved  to  the  parents  or 
survivor,  an  irrevocable  deed  of  appointment  is  executed  in  favour  of  any 
child,  vesting  of  the  sum  appointed  takes  place  as  at  the  date  of  the  deed, 
but  subject  to  the  further  rights  of  such  child  in  the  unappointed  funds  as 
before  explained. 

Where  the  contract  confers  a  proper  jus  creeUti  upon  the  children, — as, 
for  instance,  where  the  provisions  are  made  expressly  payable,  or  the  period 
of  payment  thereof  may  arrive  during  the  father's  lifetime,  or  where  they 
are  to  bear  interest  from  the  majority  or  marriage  of  each  child, — vesting  will 
take  place  from  the  date  when  the  provision  or  the  interest  thereon  respect- 
ively becomes  exigible.  See  Vesting  and  Succession,  and  cases  there  cited, 
r"  3.  Miscellaneous. — A  contract  usually  contains  inter  alia  the  following 
powers : — (a)  Power  to  the  spouses  or  the  survivor  to  appoint  new  trustees ; 
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{b)  to  advance  part  of  the  capital  of  the  prospective  share  of  any  child 
for  his  or  her  outfit  or  advancement  in  life,  and  to  apply  the  income  of 
the  prospective  share  of  such  child  for  his  or  her  benefit  during  minority  ; 
(c)  special  powers  of  investment  of  the  trust  funds,  in  addition  to  the 
statutory  powers  conferred  upon  gratuitous  trustees  in  Scotland  under 
the  Trusts  Acts  (q.r.) ;  (d)  declarations  as  to  the  non-liability  of  the 
trustees  for  loss  or  depreciation  arising  on  investments,  or  omissions  in 
management;  and  (c)  power  to  appoint  one  of  their  own  number  as 
factor  or  agent  in  the  trust,  with  the  usual  remuneration  for  acting  in 
that  capacity ;  as  also  a  declaration  that  parties  transacting  with  the 
trustees  shall  have  no  concern  with  the  purposes  of  the  trust,  or  be 
entitled  to  inquire  as  to  their  fulfilment. 

11.  Postnuptial  Contracts  and  Settlements. 

A  contract  made  after  marriage  need  not  differ  materially  in  its  terms 
from  an  antenuptial  contract,  except  in  the  narrative  part:  but,  as  has 
been  already  indicated,  there  is  an  important  difference  between  the  legal 
effect  which  falls  to  be  given  to  the  two  deeds,  inasmuch  as  the  one  is 
regarded  as  an  onerous  contract,  while  the  other  is  a  settlement  executed 
between  parties  who  already  occupy  a  conjunct  relation  towards  each  other. 
For  this  reason,  tlierefore,  postnuptial  contracts  are,  speaking  generally, 
suljject  to  the  rules  of  law  affecting  donations  inter  virum  et  uxorcm,  fxwdi 
postnuptial  provisions  in  favour  of  a  wife  or  children  will  only  be  sustained 
in  so  far  as  reasonable,  and  if  the  husband  was  solvent  at  the  date  of 
entering  into  the  deed.  To  the  extent  to  which  these  ])rovisions  are 
excessive  or  unsuitable  they  will  be  reduced  (Camphdl,  1744,  Mor.  988  ; 
Jeffrey,  1825,  4  S.  32  ;  Sharp,  1839, 1  D.  396  ;  Kemp,  1842,4  D.  558  ;  Craig, 
1864,  4  Macq.  267;  see  also  Afackenzie,  1878,  5  R  1027,  where  a  wife 
was  held  entitled  to  revoke  an  antenuptial  trust  conveyance,  and  to 
substitute  for  it  a  postnuptial  contract  of  marriage  creating  a  new  trust; 
and  Nicol's  Executors,  1887,  14  K.  384,  as  to  the  right  of  a  surviving  spouse 
to  revoke  a  mutual  settlement  executed  stante  matrimonio). 

Postnuptial  settlements  are,  in  accordance  with  the  general  rule  above 
stated,  revocable  by  eitlier  party  in  so  far  as  granted  without  proper  mutual 
or  remuneratory  consideration  {Kemp,  supra ;  MacNcil,  1829,  8  S.  210).  Put 
if  the  provisions  are  reasonable  and  equivalent  or  remuneratory  in  amount, 
the  mutual  considerations  render  the  contract  onerous  and  irrevocable  as 
between  the  spouses  (Hepburn,  1814,  2  Dow's  App.  342;  see  also  Law, 
1877,  5  It.  185,  where,  in  the  circumstances  set  forth,  the  right  of  revocation 
was  denied  to  the  husband,  even  with  the  consent  of  the  wife ;  Buchanan's 
Trs.,  1890,  7  P.  H.  L.  53,  as  to  the  effect  of  a  postnuptial  deed  in  creating 
a  binding  contract  between  the  spouses;  also  Fm/uson's  Curator  Bonis, 
1893,20  P.  835;  CroU's  Trs.,  1895,22  P.  677;  and  invjart's  Trs.,  supra, 
as  to  the  effect  falling  to  be  given  to  mutual  settlements  following  upon 
antenuptial  contracts  of  marriage  as  regards  (a)  the  spouses  themselves,  and 
(b)  the  children  of  the  marriage). 

As  regards  the  riglits  of  children,  their  claim  of  hgitiui  cannot  be  ex- 
cluded by'^a  ])OHlnuptial  contract.  ()n  the  other  hand,  i)ostnuptial  jjrovisions 
granted  in  their  favour  may  l)e  so  constituted  as  to  be  irrevocable  by  tlic 
spouses,  subject  to  the  rule  previously  stated  as  to  the  solvency  of  the 
granter  at  tiio  time  of  granting  (SinUtov,  1839,  2  D.  225;  hcc  aho  J//((u, 
18G9,  8  M.  34,  where  right  of  revocation  refused  to  si)Ou,ses  although  so\ight 
to  be  exercised  with  consent  of  an  only  existing  child  of  full  age  ;  and  rcddic, 
1891,  18  P.  491). 
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AVIiere  the  parties  seek  by  a  postnuptial  deed  to  alter  or  diminish  pro- 
visions made  by  an  antenuptial  contract  without  adequate  consideralion, 
such  deed  is  revocable  by  either  party  {Jardine,  1830,  8  S.  937).  Ijut  where 
in  a  postnuptial  deed  the  provision  to  either  spouse  is  enlarged  or  improved, 
this  constitutes  a  donation  inter  vinim  et  uxorem,  aud  creditors  are  only 
bound  by  the  terms  of  the  antenuptial  deed  {M'Lachlan,  1879,  1  D.  1177). 

On  the  grounds  previously  stated,  provisions  to  children  contained  in  a 
postnuptial  contract  are,  as  in  a  question  with  creditors,  deemed  gratuitous, 
and  they  will  therefore  be  set  aside  if  the  father  was  insolvent  at  the  date 
of  the  deed,  and  in  any  case  will  only  be  sustained  so  far  as  reasonable  in 
amount.  But,  as  in  a  question  with  children,  the  spouses'  right  of  revoca- 
tion is  limited,  and  the  provisions  will  be  sustained  so  far  as  reasonable  (see 
Allan  and  Pcddic,  supra.) 

[See  M'Laren  on  IVills  and  Successions ;  Fraser  on  Husland  and  Wife  and 
Parent  and  Child ;  Walton  on  Husband  and  Wife ;  Bell,  Lectures  on  Con- 
veyancing ;  Menzies,  Lectures  on  Conveyancing.'] 


lYIarried  Woman. — By  the  common  law  of  Scotland  the  legal 
persona  of  a  married  w^oman  is  so  merged  in  that  of  her  husljand  as  to 
leave  her  incapable  of  independent  legal  action  (Ersk.  i.  6.  19 ;  I^ell,  Prin. 
1609 ;  Fraser,  H.  &  W.  i.  507).     The  husl)and  is  the  wife's  curator,  and  all 
obligations  undertaken  and  deeds  granted  Ijy  her  require  his  consent  and 
concurrence,  unless   they  deal   with  her  separate  estate,  from  which  the 
jus  mariti  and  right   of  administration  are  excluded,  or  are  in  his   own 
favour  (Bennie,  1845,  4  Bell's  App.  221 ;  Biekson,  1871,  10  M.  41).     Even 
when   in  security  for   the  husljand's  del)ts,  or  in  favour  of  his  relations, 
the   wife's    deeds    require   his    consent   (Bell,   Prin.    1610 ;    Bennie,   cit. ; 
Brownlcc,   1831,  10   S.    39).     In   the   case   of   the   wife's  2^'-"''soncd   obliga- 
tions,   the    principle    is    carried    further,   for    they  cannot    be    rendered 
valid  even  by  the  hus1»and's  consent;  and  this  does  not  arise  from  any 
privilege  attaching  to  the  married  state  of  the  wife,  but  from  an  absolute 
disability  to  personally  liind  herself,  with  or  without  the  consent  of  her 
husband  (Fraser,  IT.  &    W.  i.  520).     There  are  numerous  and  important 
exceptions,  both  statutory  and  at  common  law,  but  the  principle  remains 
unaffected,  and  the  latest  Act  expressly  reserves  the  wife's  exemption  from 
personal   diligence,   and   leaves    untouched    the   curatorial   power   of   the 
husband  (see  Married  Women's  Property  Act,  1881). 

The  husband's  curatory  is  an  office  sui  generis,  and  differs  in  important 
particulars  from  the  curatory  of  a  nunor,  not  the  least  important  of  the 
differences  being,  as  already  indicated,  that  the  husljand's  consent  is 
ineffectual  to  validate  the  wife's  personal  obligations  (see  Ersk.  i.  6.  23; 
Fraser,  H.  cO  W.  i.  515).  If  the  wife  is  a  minor  with  curators,  their  place 
is  taken  1:)y  the  husband.  But  it  has  been  suggested  that  if,  in  such  a  case, 
the  husband  is  himself  a  minor  with  curators,  the  wife's  curators  should 
continue  to  act,  with  concurrence  of  those  of  the  husljand,  in  the  manage- 
ment of  the  wife's  separate  estate  (Fraser,  H  cC-.  W.  i.  517;  More's  Notes 
to  Stair,  p.  xviii ;  Bankt.  i.  7.  61 ;  Walton,  H.  cO  W.  164).  The  wife  being 
thus  under  curatory,  it  follows  at  connnon  law  that  she  cannot  be  tutor  or 
curator  to  another  (but  see  Guardianship  of  Infants  Act,  1892).  She 
can,  however,  with  consent  of  her  husband,  act  as  executrix  or  trustee 
(Fraser,  H.  tl;  W.  i.  514;  Walton,  H.  &  W.  162).  In  such  cases 
the  husljand  becomes  lialde  for  the  wife's  obligations  if  she  has  no 
separate  estate,  but  apparently  it  is  not  necessary  that  he  should  expressly 
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authorise  every  act  of  administration  (Fattisson,  1886,  13  R  550 ;  Hill, 
1879,  7  R  68 ;  Stoddart,  30  June  1812,  F.  C. ;  Fraser,  i.  514).  It  has,  how- 
ever, heen  suggested  that  the  hal)iHty  heing  the  husband's  and  not  the  wife's, 
his  approval  should  be  necessary  in  the  case  of  the  wife's  acts  of  admmis- 
tration  as  well  as  of  her  acceptance  of  the  office  (Walton,  H.  cC"  W.  1G3). 

'■The  obligaticuis  which  the  wife  has  been  found  incapable  of  granting, 
and  which  are  intrinsically  n\dl  and  void,  coniprcliend  the  whole  class  of 
personal  obligations  known  in  the  law  of  Scotland,  l)ut  the  decisions  have 
been  most  numerous  as  to  bonds,  bills,  and  promissory  notes "  (Fraser, 
H.  &  JV.  i.  523  ct  scq.,  where  the  cases  are  summarised ;  and  see  Jackson, 
1892,  19  E.  528,  "cash-credit  bond").  The  wife's  incapacity  being  an 
absolute  disability  in  law,  her  propeity  cannot  l)e  attached  following  on  a 
IKrsonal  obligation,  even  if  she  possess  the  property  exclusive  of  W\qjils  mariti 
and  right  of  administration  of  her  husband,  and  can  assign  or  dispone  it  with- 
out his  consent.  And  even  in  the  exceptional  cases  to  1  je  noticed,  where  the 
wife's  personal  obligation  does  found  diligence  against  her  separate  estate, 
her  person  can  seldom  lie  attached.  After  dissolution  of  the  marriage  the  wife 
may  ratify  or  homologate  a  personal  obligation ;  but  the  effect  is  to  make  a 
new  contract,  not  to  set  up  the  old,  which  was  null  (Fraser,  H.  &  W.  i. 
530).  A  married  woman  cannot — any  more  than  a  person  under  no  dis- 
ability— plead  the  nullity  of  a  contract  and  at  the  same  time  profit  by  it; 
and  if  she  obtains  propertv  on  a  condition,  the  condition  must  be  fulfilled  or 
the  property  returned  (Fraser,  H.  &  W.  i.  538  ;  Cahill,  1883,  8  App.  Ca.  426), 

Exceptions  to  the  Doctrine  of  the  Incapacity  of  a  JMareied  Woman. 

To  the  general  rule  that  a  married  woman's  personal  obligations  are 
null  there  are  important  exceptions  at  connnon  law,  and  recent  legislation 
has  further  modified  the  doctrine.  The  common-law  exceptions  arc 
detailed  l)elow;  the  statutory  modifications  will  be  found  particularly 
dealt  with  under  the  titles  of  the  statutes  (see  Conjugal  Eights  (Scotland) 
Amendment  Act,  1861;  Markied  Women's  Property  Act,  1877;  Married 
Women's  Policies  of  Assurance  Act,  1880  ;  Married  Women's  Property 
Act,  1881);  but  as  the  common-law  doctrine  must  be  read  in  tlie  light 
of  the  modifications  introduced  by  these  Acts,  a  sunnnary  of  their  effect  on 
the  capacity  of  a  married  woman  may  be  given  here. 

{a)  Statutory  Modifications. — The  ]\Iarried  Women's  I*roperty  Acts 
are  important  as  securing  much  of  a  wife's  estate  for  her  own  separate 
use,  but  they  give  her  no  greater  capacity  to  contract  than  she  for- 
merly possessed  as  regarded  property  from  which  l)oth  the  jus  mariti 
and  riglit  of  administration  were  excluded.  These  two  rights  have  been 
thus  distinguished:  "A  husband's  jus  mariti  and  a  husl)and's  right 
of  administration  or  curatorial  power  are  difrerent  things,  and  the 
exclusion  of  tbc  one  does  not  necessarily  imply  the  exclusion  of  the  other. 
It  is  always  a  question  of  intention.  The  husljand's /<6S  mariti  ViviwdWy 
makes  him  ])roprietor  of  his  wife's  moveables,  but  his  curatorial  power  is 
([uite  different,  and  must  be  exercised  solely  for  her  1)olioof,  and  to  save  her 
from  being  hurt  liy  her  own  acts.  In  the  present  case,  as  only  the  jus 
mariti  is  mentioned,  and  not  the  right  of  administration,  I  thiidv  the 
husband's  curatori;d  power  still  subsists,  and  that  ho  nnist,  simply  as 
curator,  concur  in  his  wife's  acts.  \\\\t  as  his y^i.s  mariti  is  expressly  cut  off 
and  as  the  annuity  is  not  sul)joct  to  his  deljts  and  deeds,  he  cannot  use  liis 
cinatorial  power  for  tbe  ])uri)ose  of  getting  the  annuity,  or  any  part  of  it 
iiiti)  bis  own  bands,  oi'  imdiT  his  own  ]to\vcr"  (jxt  \A.  (iilfoid  '\\\  Bnjce's 
Tr.,  1878,  5  \l.  y.  728). 
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The  Coiijiujal  Rights  Ad,  1861,  frees  t'loni  ihejas  mariti  smd  jus  adminis- 
trationis  the  products  of  a  married  woman's  own  industry  and  any  property 
acquired  by  her  after  obtaining  a  protection  order  or  being  judicially 
separated.  While  so  separated  she  has  the  same  capacity  and  is  liable  to  the 
same  diligence  as  regards  her  person  and  estate  as  an  unmarried  woman. 

The  Married  Women's  Pro2Krty  Act,  1877,  provides  that  a  wife  shall  hold, 
exclusive  of  i\\QJus  mariti  and  right  of  administration,  the  earnings  of  any 
business  carried  on  by  her  under  her  own  name,  and  her  gains  through  the 
exercise  of  literary,  artistic,  or  scientific  skill.  But  the  Act  gives  a  married 
woman  no  power  to  personally  Ijind  herself,  save  in  matters  connected  with 
her  own  business  or  separate  estate  (Biggart,  1879,  6  R.  470). 

The  Harried  Women's  FrojoertT/  Act,  1881,  excludes  from  the  jus  mariti, 
but  not  from  the  right  of  administration,  the  whole  moveable  estate  of  the  wife, 
and  provides  that  the  income  shall  l:)e  paid  to  her  on  her  own  receipt.  The 
annual  produce  of  her  heritable  estate  is  freed  from  hothjvs  mariti  a,nd  jus 
administrationis.  Under  the  Act,  tlierefore,  a  married  woman  has  full  power 
to  contract  in  connection  with  the  income  of  her  estate,  but  has  no  greater 
capacity  than  formerly  to  deal  with  the  corjjus,  heritaljle  or  moveal)le ;  as 
regards  it,  the  husliand  retains  his  curatorial  power,  and  his  consent  is 
necessary  to  all  deeds  or  obligations  affecting  it. 

The  Married  W-omen's  Policies  of  Assurance  (Scotland)  Act,  1880,  pro- 
vides that  a  married  woman  may  effect  a  policy  of  assurance  on  her  own 
life  or  on  the  life  of  her  husband  for  her  separate  use,  which  shall  vest  in 
her  exclusive  of  the  jus  mariti  and  right  of  administration  of  the  husband, 
and  shall  be  assignable  either  inter  vivos  or  mortis  causa  without  his  consent. 

(l)  Exceptions  at  Common  Law. — A  wife's  personal  obligation  is  valid 
when 

(1)  It  is  de  in  rem  verso  of  the  wife. 

(2)  The  wife  is  living  separate  from  the  husband  in  circumstances  which 
negative  the  idea  of  her  having  a  mandate  from  him. 

(3)  It  is  an  obhgation  ad  factum  prmstandum. 

(4)  The  husband  is  imprisoned  or  civilly  dead ;  and,  Ld.  Eraser  adds, 

(5)  The  wife  fraudulently  holds  herself  out  as  unmarried  (Eraser,  H.  & 
W.  i.  535 ;  Walton,  H.  &  W.  166). 

(1)  Obligations  in  rem  versum  of  the  Wife. — "  The  general  rule  of  the  law  is 
that  a  married  woman  can  grant  no  personal  obligation ;  such  obligation  is 
null  and  void,  because  in  law  a  wife  has  no  person.  It  is  said  that  when 
she  has  a  separate  stock  the  case  is  different,  Ijut  this  is  erroneous.  She 
may  indeed  convey  that  estate,  but  the  only  way  in  which  a  personal  obliga- 
tion can  be  made  good  is  by  showing  that  the  money  has  been  in  rem  versum 
of  the  wife  "  (Ld.  J.-C.  ]\I'Queen  in  Hcn-veg,  Bell,  Oct.  Cases,  i.  255).  If  the 
husband  is  alive,  furnishings  for  his  wife  and  family  are  strictly  in  rem  versum 
of  him ;  but  the  furnishings  must  be  suitable  to  his  income :  otherwise  he  is 
not  liable,  if  they  have  been  supplied  to  the  order  and  for  the  use  of  the  wife 
(Eraser,  R.  ct-  W.  i.  540;  Buic,  1831,  9  S.  923).  Debts  incurred  hi  the 
management  of  the  wife's  separate  property,  or  to  clear  away  burdens  from 
it,  are  in  rem  versum  of  her ;  and,  on  the  same  principle,  the  expenses  of 
recovering  her  separate  estate  are  a  good  debt  against  a  married  woman 
(Eraser,  k.  &  W.  i.  537 ;  Brown,  1830,  8  S.  834).  When  a  married  woman 
possesses  estate  exclusive  of  the  jus  mariti  aii\d  right  of  administration  of  the 
husband,  she  may,  with  her  husband's  consent,  engage  in  trade  with  it,  and 
thereby  incur  personal  obligations — as  on  bills  or  promissory  notes — which 
will  be  effectual  against  her  separate  estate  (Biggrni,  1879,  6  B.  470).  Slie 
may  not  grant  bills  or  promissory  notes  as  cautioner  for  a  debt  (Bell,  Frin. 
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1612;  M'Lcan,  1887,14  11.  -148).  The  wife's  separate  property  is  liable  for 
debts  contracted  by  her  before  marriage ;  and  a  creditor  may  sue  her  and  her 
husband,  and  recover  out  of  her  estate,  if  slie  have  any,  or  from  the  husband 
to  the  extent  that  he  has  benefited  by  the  marriage  (Married  Women's  Pro- 
perty Act,  1877,  s.  4;  Eraser,  H.  &  W.  i.  536;  Frimrose,  1610,  Mor.  5982  ; 
Sinclair,  1677  !Mor.  5984).  It  is  not  necessary  that  a  married  Avoman 
should  actually  profit  by  an  obligation,  to  make  it  binding  upon  her;  if 
the  obligation  is  undertaken  with  the  intention  of  beneliting  lier  separate 
estate,  it  is  binding  upon  her  although  benefit  does  not  result  {Henderson, 
1895,  22  R.  895).  Professor  Bell  {Prin.  1613)  says  that  a  bond  by  a  married 
woman  to  take  effect  after  her  death  is  good ;  but  in  a  modern  case  the 
doctrine  was  seriously  questioned  {Miller,  1854,  21  D.  377;  and  see  Fraser, 
H.  &.  W.  i.  544).  xV  married  woman  is,  however,  free  to  dispose  of  l)oth  her 
heritable  and  moveable  estate  by  mortis  causa  deetl. 

(2)  Wife  living  ScjJarate. — If  the  husband  is  abroad,  or  the  wife  is  living 
separate  from  him  in  circumstances  which  do  not  entitle  her  to  pledge  his 
credit, — e.g.  wdien  she  is  in  desertion,  or  is  supplied  wdth  adequate  aliment 
by  him  {Eohins,  1688,  Mor.  5955),  —  her  estate  is  liable  for  her  personal 
obligations  for  necessaries.  Further,  if  a  woman's  husband  is  abroad  and  she 
engages  in  business  or  trade,  obligations  in  relation  to  her  business  may  l)e 
enforced  not  only  against  her  estate,  but  against  her  person — the  latter 
liability  marking  the  difference  between  this  case  and  that  of  a  wife  wdio  is 
a  trader,  but  not  separated  from  her  husband.  In  Orme,  1833,  12  8.  149 
(following  Churnside,  1789,  Mor.  6082),  a  married  woman  whose  husljand 
resided  in  England,  and  who  carried  on  business  on  her  own  account  in 
Scotland,  was  held  liable  to  personal  diligence  on  a  bill  which  she  accepted, 
although  not  in  the  course  of  her  trade.  It  may  be  remarked  that  the 
statement  on  this  point  in  Bell's  Principles,  1612,  is  apt  to  mislead,  as  infer- 
ring that  in  no  case  is  a  married-woman  trader  lialde  to  personal  diligence. 

(3)  OUigations  ad  factum  iircvstandum. — Personal  diligence  may  be  used 
against  a  married  woman  to  compel  the  performance  of  what  is  in  her  own 
power,  and  cannot  be  validly  i:)erformed  by  anyone  else  (Ersk.  i.  6.  19). 
"Where  the  act  to  be  performed  is  something  in  which  the  ol)ligant's  work 
alone  is  concerned,  ([ucc  in  nudis  finibus  faciendi  eonsistunt "  {e.g.  to  sing 
at  a  concert  or  act  in  a  play),  "  then  si)ecific  i)erformance  will  not  l)e 
enforced,  but  damages  alone  will  be  given.  But  if  it  include  anything 
more  than  this, — e.g.  where  deliveiy  of  a  sti])ulated  article  is  to  be  made,  or 
anything  analogous  to  delivery,  such  as  the  execution  of  a  deed, — the  creditor 
may  enforce  si)ecific  inqdement  so  far  as  that  can  be  indirectly  enforced  l»y 
imprisonment "  (Eraser  H.  &  W.  i.  555). 

(4)  Husband  imprisoned  or  civilly  dead. — If  the  husband  is  inqirisoned  or 
in  penal  servitude,  at  least  if  it  l)c  for  a  long  tei-m,  the  wife's  (lisabilitv  is 
removed  (In-aser,  H  &  W.  i.  546;  Walton,  H.  &  W.  168;  Anderson,  1833, 
11  S.  688;  Farquhar,  1753,  Mor.  4669).  And  the  same  if  he  l)e  "civilly 
dead."  No  precise  meaning  seems  to  ha\'e  l»('en  attaclied  to  the  ]ilir,is('  in 
either  Scotland  or  ]Mighind;but  a  wife's  oldigations  are  bintliug  if,  for 
instance,  her  husljand  has  lied  from  trial  for  a  crime  (Kraser, //.  tl.''  W.  i.  546). 
P/isanitg  of  the  hushand  doGH  not  allect  a  married  woman's  incajjacity  as  to 
personal  obligations. 

(5)  Married,  Woman  f rand uh  nit g  hulds  herself  out  as  nnmarried. — "  If  a 
marr'ied  woman  assert  lieiself  to  be  unnjarried,  and  so  induce  any  ])ei'son  to 
enter  into  a  fontia(;t  with  her,  the  other  ])ai-ty  may  insist  on  the  contract 
being  ini]>lcnicii1rd,  ami  may  use  diligence  on  tlie  wife's  obligation  "  (Ei'aser, 
H.  cC'  W.  i.  544;  and  see  J5ankt.  i.  5.  74).     But  liability  arises  only  if  it  is 
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difficult  or  impossible  for  the  other  party  to  ascertain  the  true  facts  of  the 
case,  as  when  the  marriage  has  been  secret ;  and  it  has  been  suggested  that 
the  rule  must  not  Ije  carried  further  than  tliis,  that  a  wife  who  has  induced 
a  third  })arty  to  contract  with  her  ])y  re}>resenting  herself  as  unmarried, 
cannot  repudiate  and  at  the  same  time  take  benefit  under  the  contract 
(Walton,  H.  &  W.  171). 

Delicts  and  Quasi-delicts  of  a  Married  WoxMAN. — A  married  woman 
is  responsilile  for  her  own  delicts  and  5?(r;si-delicts,  and  may  be  imprisoned 
or  fined,  or  found  liable  in  damages  (Fraser,  H.  &  W.  i.  537;  Walton,  H. 
&  W.  273).  So  a  husljand  is  not  lial)le  in  damages  for  his  wife's  slander 
{Barr,  18G8,  G  M.  Gol ;  Milne,  1892,  20  R.  95).  But  in  civil  actions  he 
must  be  called  as  defender  along  with  his  wife.  Stante  matrimonio  a  fine 
imposed  on  a  married  woman  cannot  l)e  exacted  if  she  has  no  separate 
estate  exempt  from  the  jus  mariti,  and  diligence  will  Ije  suspended  until 
the  dissolution  of  the  marriage.  And  a  wife  cannot  during  marriage  be 
imprisoned  for  failure  to  pay  a  fine  imposed  for  delict  (Bell,  Prin.  1613; 
Chalmers,  1790,  Mor.  6083  ;  M'Luckie,  1796,  Hume,  204).  But  if  the  sentence 
is  one  partly  of  corporal  punishment  and  partly  of  payment  of  a  fine,  the 
former  will  l)e  enforced,  although  the  latter  may  have  to  await  the  dissolu- 
tion of  the  marriage  (Fraser,  H.  &  W.  i.  560). 

Married  Woman's  Heritable  Estate. — A  married  woman  who  holds 
heritalde  property  exclusive  of  the  jus  mariti  and  right  of  administration 
can  deal  with  it  exactly  as  if  unmarried  {Annand,  1775,  2  Pat.  369  ;  f^tandard 
Property  Investment  Co.,  1877,  4  Ft.  at  p.  704),  and  the  same  if  she  l)e  judicially 
separated  or  have  a  protection  order.  Otherwise,  at  common  law,  she  cannot, 
without  her  husband's  consent,  burden  or  dispose  of  her  heritage,  or  "do 
any  act  of  administration  relative  to  it "  (Fraser  H.  &  W.  i.  804 ;  Ersk.  i.  6. 
27  ;  Boyle,  1822,  1  S.  372).  So  it  would  appear  that  she  cannot  grant 
leases  or  remove  tenants  (Ersk.  svpra ;  Coekburn,,  1679,  Mor.  5795  and 
5998  ;  Bell,  Prin.  1884  (e)).  But  the  Married  Women's  Property  Act,  1881 
(ss.  2  and  3),  provides  that  when  a  marriage  is  contracted  after  the  passing 
of  the  Act,  the  rents  and  produce  of  heritable  property  in  Scotland  Ijelonging 
to  the  wife  shall  no  longer  1)e  suliject  to  the  jus  meiriti  and  right  of 
administration  of  the  husband ;  and  this  applies  to  lieritage  acquired  by 
any  married  woman  after  the  Act,  unless  the  husl)and  "  have,  before  the 
jjassing  thereof,  Ijy  irrevocable  deed  or  deeds,  made  a  reasonal)le  provision 
for  his  wife  in  the  event  of  her  surviving  him."  So  a  married  woman's 
receipt  for  rents  of  her  property  would  now  probably  Ije  sufficient,  but 
the  husl)and's  rights  as  to  the  eorpus  of  the  estate  still  subsist,  and  a 
wife  cannot  alienate  or  burden  it  without  his  consent.  By  sec.  5  of  the 
1881  Act,  when  a  wife  is  deserted  ])y  her  husljand,  or  living  separate  from 
him  with  his  consent,  a  judge  of  the  Court  of  Session  or  Sheriff  Court 
may,  on  i)etition,  dispense  with  the  husl)and's  consent  to  any  deed 
relating  to  her  estate.  For  a  discussion  of  tlie  wife's  power  under  the 
Act  to  grant  a  lease  or  perform  other  acts  of  administration  not  affecting 
the  eorpus,  see  the  article  on  Married  Women's  Property  Act,  1881. 
The  question  whether  the  husljand's  sujjsequent  consent  will  validate  a  deed 
seems  to  l>e  open  (Ld.  Kinloch  in  DieJcson,  1871,  10  M.  4G).  Erskine  says 
that  if  the  husband  is  insane  the  wife  has  power  to  grant  deeds  affecting  her 
heritage  without  his  consent,  if  they  are  rational  (Ersk.  i.  6.  27);  but 
Bankton  (i.  5.  67)  limits  the  wife's  power  in  such  a  case  to  deeds  which  are 
to  take  effect  after  the  dissolution  of  the  marriage ;  and  the  point  seems  to 
be  undecided  (Fraser,  H.  &  W.  i.  548;  Walton,  H.  &  W.  251). 

]\Iarried   Woman   as   Partner. — At  connnon  law  the  marriage   of  a 
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female  partner  dissolves  the  linn.  "The  dissolution  of  a  business  by  the 
marriage  of  a  female  partner  has  the  same  effect  as  if  it  had  been  (lissolved 
by  the  death  of  a  partner.  The  female  partner  dro])S  out  of  the  firm  just 
as  if  she  were  dead,  because  she  is  incapacitated  from  continuing.  She 
cannot  continue  in  the  firm  without  her  husband,  and  she  cannot  bring 
him  in  "  (Ld.  Pros.  Inglis  in  Ilussrll,  1879,  2  R.  94  ;  Bell,  Com.  ii.  634). 
There  has  been  no  decision  on  the  point  since  the  1881  Act  (see  Walton, 
H.  cC-  jr.  235).  A  married  woman  cannot  carry  on  a  separate  business  of 
any  kind  without  her  husband's  consent  (Ferguson's  Trs.,  1883,  11  K.  2G8); 
and  the  same  is  true  of  her  becoming  a  partner,  unless  the  recent  Statutes 
have  touched  this  disability,  which  does  not  appear  to  be  the  case.  E\'en 
if  the  husl)and  does  consent,  the  wife's  separate  estate  is  alone  lialjle,  and 
he  incurs  no  personal  responsibility.  A  wife  with  separate  estate  cannot 
enter  into  a  trading  partnership  with  her  husband  (Macara,  1848,  10  D. 
707;  Fraser,  R.  &  W.  i.  513).     See  Partnership. 

Marfjed  Woman  as  Shareholder. — In  accordance  with  the  common- 
law  rule  that  marriage  operates  as  a  uni^'ersal  assignation  to  the  husluind 
of  the  wife's  moveable  estate,  shares  in  a  joint-stock  company  pass  to  him, 
and  he  alone  becomes  lialjle  on  account  of  them,  the  wife  being  considered 
as  merely  the  husband's  agent  (Thomas,  1879,  6  P.  607;  Stecdman,  1879, 
7  E.  Ill  ;  Carmkhad,  1879",  7  P.  118).  But  if  a  married  woman  possesses 
or  is  berpieathed  shares  which  are  excluded  from  the  j/ws  mar z7i,  either  by 
convention  or  the  operation  of  Statute,  she  continues  to  be  a  shareholder 
and  alone  liable  on  the  shares  (Forbes,  1879,  6  P.  1122;  Bvmrt,  1879, 
6  R.  470).  Separate  estate  may  probaldy  be  invested  by  a  wife  in  shares, 
even  against  her  husbaiul's  wish  (Bvjyart,  siqwa).  But  this  can  only 
apply  to  estate  from  which  the  right  of  adnnnistration,  as  well  as  the  jas 
7?2ariYt,  is  excluded ;  audit  has  been  suggested  that  even  in  this  case  the 
liabihty  imposed  on  a  husband  by  sec.  78  of  the  Companies  Act,  1862, 
makes  it  dou])tful  whether  a  wife  is  entitled  so  to  invest  without  her 
husi land's  consent  (Walton,  H.  &  W.  242). 

Married  Woman  as  Pursuer  or  Defender. — For  a  particular  state- 
ment of  a  married  woman's  capacity  to  pursue  and  defend  actions,  reference 
may  l)e  made  to  the  articles  on  Defender;  Instance;  Pursuek.  It  may, 
howexer,  be  said  generally,  that  at  common  law  a  married  woman  cannot  by 
herself  sue  or  defend  any  action,  even  relating  to  her  separate  property  (from 
which  i\\Q  jus  mariti  Q.\-\i\  right  of  administration  are  not  excluded),  rights, 
or  injuries  (Mackay,  7lfr/7i//r/U44  ;  Fraser,  ZT.  X-  IF.  i.  566;  P,ell, /Vm.  1610). 
But  the  rule  is  suliject  to  nuich  the  same  exceptions  as  have  been  dealt  with 
in  considering  a  married  woman's  capacity  in  other  directions.  Thus  when 
a  wife  was  living  apart  from  her  busl)and  and  he  refused  to  concur,  she  was 
held  entitled  to  sue  without  him  an  action  of  damages  for  slander  {Cullen, 
1830,  6  W.  &  S.  566  ;  and  see  Smitk,  1850,  12  I).  1185).  And  a  wife  has 
sued  without  her  husliand  when  he  had  an  adverse  interest;  when  he  had 
gone  abroad  and  not  bcuui  heard  of  for  some  years  (M'Quillan,  1892,  19  P. 
375);  when  he  had  been  transported  (J'aul,  1834,  7  W.  &  S.  462);  and 
when  he  had  unreasojialdy  refused  his  consent  (Bhiir,  1829,  8  S.  264; 
Calliii,  supra). 

Since  the  1881  Act  a  inanicd  woiii.in  iii;i\-  ;iiiiic;ii-  in  iictioiis  relating  to 
llic  income  of  bi-r  pcisonal  estate  or  the  ainnial  pruihiic  of  her  heritage 
without  the  Inisliaml's  cnnscnt or  concnri'encc  ;  and  c\cn  where  the  Act  does 
not  a])ply,  the  same  is  the  rule  if  the  action  is  connected  with  sejtarate  estate 
fiom  which  the  jv.s  mariti  and  right  of  administration  are  excluded  (JJi//(jar(, 
1870,  6  \l  470  ;'  Walton,  //.  d'-  //'.  :;I2)- 
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When  a  maiiied  woman  is  defender,  her  husband  must  generally  be  called 
as  her  curator,  and  for  his  interest.  Eor  exceptions  to  the  rule,  see  Defender. 
Even  when  the  wife  has  a  separate  income  under  the  1881  Act,  it  is  usual 
and  safer  to  call  the  husband  (IMackay,  Manual,  166). 

JMakried  Woman  as  AVitness. — Apart  from  special  Statutes,  a  married 
woman  cannot  give  evidence  for  or  against  her  husliand  when  standing  his 
trial  for  a  crime,  unless  he  be  accused  of  injuring  her  personally,  when  her 
evidence  is  admissiljle  against  liim  (Macdonald,  449).  But  liigamy  is  not 
such  a  personal  wrong  as  to  admit  the  evidence  of  the  injured  spouse 
{Armstrong,  1844,  2  Broun,  251). 

The  following  list  of  Statutes  under  which  a  husltand  or  wife  is  a 
competent  or  compellable  witness  is  given  by  Mr.  Walton  (ZT.  &  W. 
p.  282)  :— 

The  husband  or  wife  is  a  competent  and  compellal)le  witness  under — 

The  Conspiracy  and  Protection  of  Property  Act,  1875  (38  &  39  Vict, 
c.  86,  s.  11),  where  the  charge  is  of  maliciously  breaking  a  contract  of 
service,  whereby  the  inhalitants  of  a  place  are  deprived  of  gas  or  water ;  or 
whereby  injury  is  caused  to  persons  or  property  (ss.  4  and  5) ;  or  where  a 
master,  legally  bound  to  provide  a  servant  or  apprentice  with  necessary 
food,  clothing,  etc.,  has  neglected  to  do  so,  to  the  danger  of  the  servant's 
health  (s.  6). 

40  Vict.  c.  14,  where  the  charge  is  for  non-repair  of  a  public  highway 
or  bridge,  or  nuisance  to  a  public  highway,  ov  river,  or  bridge ;  or  wdiere 
any  quasi-QYimiwdX  proceeding  is  instituted  for  trying  or  enforcing  a  civil 
right  only. 

The  Army  Act,  1881  (44  &  45  Vict.  c.  58,  s.  156,  subs.  3). 

The  husband  or  wife  of  the  accused  is  a  competent  but  not  a  compellable 
witness  under — 

The  Criminal  Law  Amendment  Act,  1885  (48  &  49  Vict.  c.  69,  s.  20) 
(offences  against  young  girls). 

The  Corrupt  Practices  Prevention  Act,  1883  (46  &  47  Vict.  c.  51,  s.  53, 
subs.  2). 

The  Prevention  of  Cruelty  to  Children  Act,  1889  (52  &  53  Vict.  c.  44, 
s.  7). 

The  husband  or  wife  may  be  tendered  as  a  witness  for  the  defence 
under — 

The  Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63,  s.  21). 

The  Explosive  Substances  Act,  1883  (46  Vict.  c.  3,  s.  4  (2))  (making  or 
possessing  explosives  under  suspicious  circumstances). 

The  Merchandise  Marks  Act,  1887  (50  &  51  Vict.  c.  28,  s.  10). 

Married  Woman  as  Voter  (see  Franchise). — AVomen,  married  or 
unmarried,  do  not  possess  the  parliamentary  franchise. 

The  Municipal  Elections  Amendment  {Scotland)  Act,  1881,  s.  2,  provides 
that  married  females  not  living  in  family  with  their  husbands  shall  be 
registered  as  voters  as  if  they  were  males,  but  tliey  are  not  eligil)le  for 
election  to  the  tow^n  council. 

The  Loccd  Government  {Scotland)  Act,  1889,  provides  that  a  married 
woman  not  living  in  fanuly  with  her  husl)and,  and  who  would  be  qualified 
as  a  parliamentary  vciter  if  she  were  a  man,  may  A'ote  in  county  council 
elections. 

The  Local  Government  {Scotland)  Art,  1894,  s.  11,  allows  any  married 
woman  to  vote  in  a  county  council,  municipal,  or  parish  register,  provided 
that  husband  and  wife  are  not  registered  for  the  same  property.  ]\Iarricd 
women   may   vote   in   school   board   elections,  and  sit  on   school   boards 
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but   their   riwlit   to   do   so   is   not    established   by   Statute    (see   "Walton, 

H.  &  w.  mi). 

See  HusB.\:sD ;  "Wife;  Makiiiaci- ;  etc. 


lYIarriecI  Women's  Policies  of  Assurance  (Scot- 
land) Act,    1880  (43  &  44  \\cX.  c.  2G). — The  preamble  was  repealed 
by  tlie  Statute  Law  Uevisioa  Act,  1894.     This  Act  extends  to  Scotland 
facilities  for  effecting  policies  of  assurance  for  the  benefit  of  married  women 
and  children  conferred  in  England  by  the  Married  Women's  Property  Act, 
1870  (33  &  34  Vict.  c.  93)  (see  now  the  English  Act  of  1882,  45  &  4G 
Vict.  c.  75,  s.  11).     Sec.  1  gives  power  to  a  married  woman  to  effect  a  policy 
on  her  own  life  or  the  life  of  her  husband,  and  directs  that  the  same,  if 
expressed  to  be  for  her  separate  use,  shall  vest  in  her,  exclusive  of  her 
husband's  rights,  and  shall  be  assignable  by  her  without  his  consent.     Sec.  2 
provides  that  a  policy  effected  by  a  married  man  on  his  own  life,  and 
expressed  upon  the  face  of  it  to  be  for  the  benefit  of  his  wife  or  children, 
shall  be  a  trust  for  the  wife  or  the  children,  or  both,  and  shall  not  be  liable 
to  the  diligence  of  his  creditors,  or  revocable  by  him  as  a  donation,  or 
reducible  ou  any  ground  of  excess  or  insolvency.     But  if  it  shall  be  proved 
that  the  policy  was  effected,  and  premiums  paid,  with  intent  to  defraud 
creditors,  or  if  the  person  on  whose  life  the  policy  is  effected  shall  be  made 
bankrupt  within  two  years  from  its  date,  creditors  may  claim  repayment  of 
the  premiums  so  paid  out  of  the  proceeds  of  the  policy.     It  has  been  held 
that  a  widower  is  a  "  married  man  "  in  the  sense  of  sec.  2  {Kennedy's  Tr., 
1895,  23  E.  146).     A  policy  effected  under  sec.  2  for  the  benefit  of  the  wife 
may  be  surrendered  at  any  time  by  the  trustee,  with  the  concurrence  of  the 
wife  {Shumann,  1886,  13  E.  678).     No  right  vests  in  the  wife  or  children 
unless  there  has  been  actual  or  constructive  delivery  of  the  policy  (Jarvie's 
Tr.,  1887,  14  E.  411).     A  policy  may  be  effected  under  this  section  by  a 
"  married  man  "  not  domiciled  in  Scotland  {Shumann,  ut  supra).     "Where  the 
policy  is  expressed  to  be  for  the  benefit  of"  wife  and  children,"  it  seems  that 
the  mother  and  the  children  would  share  equally  {Jarvie's  Tr.,  ut  supra,  per 
Ld.  M'Laren,  Ordinary).    In  England  inconsistent  views  have  been  taken  (see 
Adams  Policy,  23  Ch.  D.  525 ;  Mellors  Policy,  6  Ch.  D.  127 ;  in  re  Seyton, 
1887,  34  Ch.  D.  511;  in   re  Davies   Policy,  [1892]  1  Ch.  90).     Where  a 
husband  who  effected  a  policy  on  his  life  for  the  benefit  of  his  wife  was 
murdered  by  her,  it  was  held  in  England  that  the  insurance  money  formed 
part  of  the  estate  of  the  insured  {Cleaver,  [1892]  1  Q.  B.  147).     In  another 
Encdish  case  it  was  held  that  the  husband's  creditors  could  not  claim 
repayment  of  premiums  on  a  policy  settled  by  him  on  his  wife  and  children 
when  it  was  proved  that  the  premiums  had  been  paid  by  the  wife  out  of 
her  separate  estate  {Halt,  1870,  2  Ch.  D.  266).     It  is  to  be  observed  that 
the  Act  gives  no  power  to  a  married  woman  to  effect  a  policy  on  her 
husband's  life  for  his  benefit  or  that  of  the  children. — [See  Walton,  //.  tO  W. 
''■01.] 


o 


Married    Women's    Property    (Scotland)    Act, 

I  88  I  (44  &  45  Vict.  c.  21). — Tlie  preamble  was  repealed  by  the  Statute 
Law  Eevision  Act,  1894  (see  infra,  6  and  7).  The  njain  ol)jects  of  tliis  Act 
are,  inter  alia:  (1)  to  abolish  the  Jus  mariti  {q.v.)  over  the  wife's  moveable 
estate ;  (2)  to  confer  upon  the  husband  a  right,  which  may  be  called  Jus 

RKLICTF  (q.r.):  and  (3)  to  give  to  children  a  right  of  Lkgiti.m  (r/.r.)  in  tlicir 
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mother's  moveable  estate.     In  the  case  of  marriages  contracted  before  the 
Act,  the  provisions  relating  to  jvs  mariti  do  not  apply  where  the  husband 
has  by  irrevocable  deed  made  a  reasonable  provision  for  his  wife  in  the 
event  of  her  surviving  him.     Where  he  has  not  done  so,  the  provisions  as  to 
jus  mariti  apply  only  to  estate  acquired  by  the  wife  after  the  Act  (s.  3)  (as  to 
"  reasonable  provision,"  see  sec.  3,  infra).     But  sec.  3,  though  very  awkwardly 
expressed,  does  not  apply  to  the  sections  following,  so  as,  e.g.,  to  limit  the 
provisions  dealing  with/Ms  rclicti  and  legitim  to  marriages  contracted  after 
the  passing  of  tlie  Act  {Po'e,  10  R  356,  10  E.  H.  L.  73).     Sec.  1  provides 
that  where  a  marriage  is  contracted  after  the  })assing  of  the  Act  (18  July 
1881),  and  the  husband  shall  be  at  the  time  of  the  marriage  domiciled  in 
Scotland,  the  wife's  movenble  estate  acquired  before  or  during  the  marriage 
shall  be  vested  in  her  as  her  separate  estate,  and  shall  not  be  subject  to 
the  jus   mariti  (subs.  1).     As  to   the   nature   of  the   wife's  interest,  see 
observations  by  Ld.  M'Laren  in  Cochrane,  1891,  18  R.  at  p.  455.      The 
income  of  such  estate  is  to  be  payable  to  the  wife  on  her  individual  receipt, 
and  to  this  extent  the  husband's  right  of  administration  is  excluded,  but 
the  wife  is  not  entitled  to  assign  the  prospective  income,  or,  unless  with 
the   husband's  consent,  to   dispose   of   such  estate  (subs.  2).     It  is  to  be 
observed  that  the  husband's  right  of  administration  is  only  excluded  to 
this  very  limited  extent.     The  wife's  moveable  capital  is  in  the  position  of 
estate  from  which,  by  an  antenuptial  marriage  contract  or  other  deed,  the 
jus  mariti  has  been  excluded,  but  not  the  right  of  administration.     As  to 
estate  in  this  position,  see  Bryces  Tr.,  1878,  5  R.  722,  and  Administeation, 
Husband's  Right  of).     If  a  husband  acquires  a  Scottish  domicile  after  the 
marriage,  sec.  1  does  not  apply.     What  his  rights  w^ould  be  is  not  stated,  but 
it  is  thought  that  estate  which  was  the  wife's  before  the  change  of  domicile 
will  remain  hers.     Acquirenda  by  her  thereafter,  if  there  is  no  marriage 
contract,  will  fall  to  him  jure  mariti,  unless  the  view  taken  is  that  there  is  a 
tacit  contract  at  marriage  that  the  law  of  the  domicile  at  that  time  shall 
be  the  law  which  shall  regulate  the  nuitrimonial  rights  of  the  sponses  so 
long  as  the  marriage  shall  subsist  (see  Walton,  H.  &  W.  408,  and  author- 
ities there  cited ;  Administration,  Husband's  Right  of,  at  vol.  i.  p.  122 ; 
Dicey,  Conjlict  of  Lau^s,  p.  655).     Upon  the  construction  of  the  section  it  has 
been  held  that  it  does  not  give  power  to  a  married  woman  to  discharge  a 
claim  of  legitim  without  her  husband's  consent  {Miller,  1886, 13  R.  764),  nor 
give  her  capacity  to  grant  a  promissory  note  (M'Zean,  1887,  14  R.  448;  see 
Burnett,  1888,  25  S.  L.  R.  356).     If  the  wife  has  no  separate  estate,  the  Act 
does  not  affect  her  right  to  interim  decree  against  her  husband  for  expenses 
to  enable  her  to  defend  an  action  of  divorce  {Milne,  1885,  13  R.  304).     The 
wife's  moveable  estate  is  not  to  be  subject  to  diligence  for  the  husband's 
debts   if  it  is  clearly  earmarked   or  invested   in   such  a   way  as   to   be 
distinguished  from  the  husband's  estate.     This  earmarking  is  not  necessary 
as  to  such  corporeal  moveables  as  are  generally  possessed  without  a  written 
title.      Such,  e.g.,  would  be  jewellery  or   furniture   (subs.  3).      Money  or 
other  estate  of  the  wife  lent  or  intrusted  to  the  husband  or  immixed  with 
his  funds,  shall  be  treated  as  assets  of  the  husband's  estate  in  bankruptcy, 
but  the  wife  shall  have  a  claim  to  a  dividend  after  the  claims  of  creditors 
are  satisfied  (subs.  4).     On  tliis  it  has  been  held  that  money  of  the  wife's 
placed  with  money  of  the  husband's,  on  deposit  receipts  payable  to  either 
spouse  or  the  survivor,  is  "  immixed  "  with  the  husband's  funds  {National 
Bank,  1893,  21  R.  4).     It  has  been  said  that  furniture  belonging  to  the  wife 
might  be  so  "  immixed  "  with  furniture  belonging  to  the  husband  {Anderson, 
1892,  19  R.  684).     But  furniture  which  belonged  to  a  wife  before  marriage, 
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and  was  taken  by  her  to  the  liusband's  liouse,  is  not  "  lent  or  intrnsted  "  to 
him  (Adam,  1894,  21  P.  676). 

The  case  of  Anderson  was  said,  in  Adam,  to  be  very  special,  and  the 
decision  was  really  based  on  the  belief  that  a  sale  of  furniture  by  the 
husband  to  the  wife,  seven  montlis  before  his  sequestration,  was  not  a  bond 
fide  transaction.  It  is  thought  tliat  in  the  ordinary  case,  where  part  of  the 
furniture  in  the  house  occupied  by  tlie  spouses  belongs  to  the  wife,  either 
because  it  was  acquired  by  her  after  the  passing  of  this  Act,  or  under  a  deed 
excluding  the  Jus  mariti,  it  is  not  lent  or  intrusted  to  the  husband,  or 
immixed  with  his  funds.  For  the  only  way  in  wdiich  she  can  put  it  to  its 
natural  use  is  to  keep  it  in  the  house  where  she  resides  with  her  husband 
(see  two  Sheriff  Court  cases,  Allan,  1890,  0  S.  L.  Eev.  185;  Piobertson,  1893, 
9  S.  L.  Eev.  50 ;  and  see  also  Orrs  Tr.,  1870,  8  M.  at  p.  947  ;  Mitchell's  Trs., 
1894,  21  E.  586  ;  and  compare  the  English  cases,  Bamsay,  [1894]  2  Q.  B.  19  ; 
in  re  Gcnese,  16  Q.  B.  D.  700 ;  in  re  Lent/,  [1895]  Ch.  652).  It  nnist  be 
noticed  that  the  corresponding  section  of  the  English  Act  (s.  3  of  45  &  46 
Vict.  c.  75)  says  "  lent  or  intrusted,"  but  does  not  add  "  or  immixed  with  his 
funds."  Where  the  wife  has  only  this  postponed  claim,  her  assignee  can 
have  no  higher  right  (Coehrane,  1891,  18  E.  451).  The  Act  is  not  to  affect 
the  power  to  make  settlements  by  antenuptial  contract  (subs.  5). 

Sec.  2.  The  rents  and  produce  of  heritable  property  in  Scotland  belong- 
ing to  the  wife  shall  no  longer  be  subject  to  the  jus  mariti  and  riglit 
of  administration  of  the  husband.  This  does  not  apply  to  the  income  of 
heritage  the  fee  of  which  was  vested  in  the  wife  prior  to  the  passing  of  the 
Act  {ScoWs  Trs.,  1889, 16  E.  507).  The  section  applies  though  the  husband 
is  not  domiciled  in  Scotland.  Nothing  is  said  as  to  the  rents  of  heritable 
property  not  in  Scotland.  The  husband's  rights  in  such  rents,  whei'e  there 
is  no  contract,  ^\•ill  fall  to  be  determined  by  the  law  of  the  country  in  which 
the  property  is  situated,  just  as  this  section  itself  determines  the  riglits  of  a 
foreign  husband  in  his  wife's  Scots  heritage  (see  Eraser,  H.  &.  W.  ii.  1324; 
Dicey,  Conflict  of  Laivs,  p.  519). 

Sec.  3.  As  to  marriages  prior  to  this  Act,  the  "  provisions  of  this  Act," 
i.e.  "  the  foregoing  provisions "  {Foe,  ut  siqira),  do  not  apply  when  the 
husband  has  made  a  reasonable  provision  for  his  widow  by  an  irrevocable 
deed;  and  where  he  has  not  done  so,  they  apply  only  to  property  acquired 
by  the  wife  after  the  passing  of  the  Act.  No  cases  have  as  yet  arisen  to 
illustrate  what  will  be  considered  a  "  reasonable  provision."  Some  light 
may  bo  derived  from  the  cases  in  which  an  alleged  donation  by  the  husband 
has  been  held  irrevocable,  so  far  as  being  a  reasonable  provision  for  the  wife 
(see  Donations  Inter  virum  et  uxorkm  ;  Eraser,  H.  &  W.  ii.  943  ;  Walton,  H. 
&  W.  131).  Tlie  cases  as  to  a  wife's  right,  under  sec.  16  of  the  Conjugal 
Eights  Act,  1861  {q.v.),  to  a  "reasonable  provision,"  and  moneys  which 
would  otherwise  liave  fallen  under  the  jus  mariti,  may  be  also  referred  to 
{Somner,  1871,  9  M.  594;  Taylor,  1871,  10  M.  23;  Kinnear,  1871,  10  M. 
54;  Clark,  1881,  8  E.  723  ;  licid,  1878,  5  E.  630;  Mudie,  23  E.  1074).  In 
some  of  the  cases  as  to  donation,  the  Court  has  held  that  what  was 
"reasonal)Ie"  would  (le])end  on  the  husband's  means  at  the  dissolution  of 
the  marriage.  But  it  is  thought,  in  construing  this  section,  tlie  date 
regarded  would  be  that  of  the  deed.  The  question  in  the  cases  upon 
donation  has  naturally  arisen  on  the  death  of  the  husband,  when  it  was 
possible  to  compare  the  widow's  provision  undt'r  the  deed  with  what 
would,  but  for  it,  be  her  legal  rights.  ]>ut  under  this  section  the  question 
would  generally  be  raised  at  a  time  when  it  was  impossible  to  determine 
what  the  husband's  means  might  be  at  his  death,  as,  c.y.,  if  the  trustee  in 
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his  sequestration  claimed  funds  vested  in  the  wife  as  falling  under  the  jus 
mariti.  A  husband  who  has  merely  insured  his  life  for  his  wife's  benefit, 
but  has  not  secured  any  fund  out  of  which  to  pay  future  premiums,  has  not, 
it  is  submitted,  made  a  "  reasonable  provision  "  in  the  sense  of  the  section. 

Sec.  4  gives  power  to  spouses  married  before  the  Act  to  declare  by  a 
registered  deed  that  the  wife's  estate  shall  be  regulated  by  the  Act.  Such 
a  deed  is  not  to  prejudice  the  rights  of  creditors  of  the  husband  for  debts 
contracted  by  him  before  the  deed.  In  considering  whether  a  husband, 
married  before  the  Act,  had  shown  rchus  etfadis  his  intention  to  abandon 
his  jus  77iariti,  it  was  regarded  as  a  material  circumstance  that  no  deed  had 
been  executed  under  this  section  {Henderson,  1889,  17  E.  18). 

Sec.  5  provides  that  where  a  wife  is  deserted  by  her  husband  or  is 
livinf>-  apart  from  him  with  his  consent,  a  judge  of  the  Court  of  Session 
or  Sheriff  Court  may,  on  a  petition,  dispense  with  the  husband's  consent 
to  any  deed  relating  to  her  estate  (see  Niven,  1883,  20  S.  L.  E.  587; 
Gilson,  1893,  1  S.  L.  T.  No.  336). 

Sec.  6  provides  that  the  husband  of  any  woman  who  may  die  domiciled  in 
Scotland  shall  have  the  same  share  in  her  moveable  estate  as  is  taken  by  a 
widow  in  her  deceased  husband's  moveable  estate.  This  applies  to  marriages 
prior  to  the  Act  {Poe,  1882,  10  E.  356,  10  E.  H.  L.  73;  see  sec.  3,  supra). 
It  applies  to  estate  of  the  wife  from  which  the/^s  mariti  has  been  excluded 
{Fothcringhams  Trs.,  1889,  16  E.  873;  Simon's  Tr.,  1890,  18  E.  135).  The 
words  "  after  the  passing  of  this  Act "  were  repealed  by  the  Statute  Law 
Ee vision  Act,  1894.  The  husband  cannot  take  this  share  in  circumstances 
in  which  a  wife  could  not  take  her  Jus  rclidce  (Buntine,  1894,  21  E.  714; 
see  Jus  IIELICT/E  and  Jus  kelicti).  The  words  "  may  die  "  are  not  equivalent 
to  "may  die  or  be  divorced"  {Eddington,  1895,  22  E.  431 ;  see  Divorce). 

Sec.  7  gives  the  children  of  any  woman  who  may  die  domiciled  in 
Scotland  a  right  of  legitim  in  her  moveable  estate.  This  apphes  to 
marriages  prior  to  the  Act  {Poe,  ut  supra ;  and  see  remarks  on  sec.  1  and 
sec.  ?,^supra).  The  words  "  after  the  passing  of  this  Act"  were  repealed 
by  the  Statute  Law  Eevision  Act,  1894. 

Sec.  8.  The  Act  is  not  to  affect  contracts  made  or  to  be  made  between 
married  persons  before  or  during  marriage  (see  Buntine,  ut  supra)',  or 
Donations  (see  Dona.tions  Inter  virum  et  uxorem)  ;  or  a  wife's  non-liability 
to  personal  diligence  (see  Wife)  ;  or  the  rights  of  married  women  under  the 
Married  Women's  Property  (Scotland)  Act,  1877  {q.v.).  It  appears  that 
the  Act  has  not  made  it  possible  for  the  wife  effectually  to  place  her  estate 
under  trust  on  the  eve  of  marriage  unless  the  intended  husband  is  a  party 
to  the  deed  {Watt,  1897,  34  S.  L.  E.  267). 

[Walton,  H.  &   W.  173-181,  233,  236,  242,  252,309,311,408]. 

See  Administration,  Husband's  Eight  of;  Conjugal  Eights  Act; 
Married  Women's  Property  Act,  1877;  Jus  mariti;  Wife. 


IVIarricd    Women's     Property    (Scotland)    Act, 

1 877  (40  *&;  41  Vict.  c.  29). — The  preamble  was  repealed  by  the  Statute 
Law  Eevision  Act,  1894.  The  purposes  of  this  Act  are  :  (1)  to  protect  the 
earnino-s  of  a  married  woman  from  her  husband ;  (2)  to  limit  his  liability 
for  her  antenuptial  debts. 

Sec.  3  excludes  the  jus  mariti  and  right  of  administration  of  the  husband 
from  the  wages  and  earnings  of  a  married  woman  "in  any  employment, 
occupation,  or  trade  in  which  she  is  engaged,"  i.e.  as  a  servant  or  manager 
(see  Ferguson,  1883,  12  E.  at  p.  266;  M'Ginty,  1892,  19  E.  at  p.  940),  "or 
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in  any  business  which  she  carries  on  under  her  own  name,"  i.e.  for  herself 
(Ferguson,  M'Ginty,  ut  siqn-a).  It  also  excludes  the  husband's  rights  from 
money  acquired  by  her  through  the  exercise  of  any  literary,  artistic,  or 
scientific  skill,  from  and  after  1  January  1878.  As  to  the  effect  of  the 
exclusion  of  the  husband's  rights,  see  Administkation,  Husband's  Right  of, 
at  vol.  i.  p.  123).  Such  a  separate  business  may  be  carried  on  by  the  wife 
when  she  is  living  with  the  husband,  and  even  in  the  house  occupied  by  the 
spouses  jointly  {Morrison,  1888,  16  R.  2-17).  Where  the  husband  does  not 
interfere  with  the  wife's  management,  it  is  thought  that  he  will  not  be 
personally  liable  on  her  trade  contracts  (see  Fraser,  H.  &  W.  ii,  1514,  and 
a  Sheriff  Court  case,  Palliser,  1888,  4  S.  L.  Rev.  323).  When  the  wife's 
capital  is  only  separate  estate  under  the  Mahried  Women's  Pkoperty  Act, 
1881  {q.v.),  which  does  not  entirely  exclude  the  husband's  right  of 
administration,  it  is  by  no  means  clear  if  she  can  personally  bind  herself  or 
be  made  bankrupt  for  trade  debts  (see  Fraser,  ut  supra ;  Administration, 
Husband's  Right  of  ;  Wife).  Mr.  Goudy  states  too  broadly  the  effect  of 
the  Act  of  1881  {Bankruptcy,  2nd  ed.,  p,  75).  In  one  case  the  husband 
and  the  wife  put  their  separate  earnings,  which  were  of  about  equal  amount, 
into  a  common  purse,  out  of  which  the  expenses  of  the  household  were 
defrayed.  The  wife  placed  the  savings  from  their  joint  earnings  on  deposit 
receipts  repayable  "  to  either  of  them  and  the  survivor."  The  husband  pre- 
deceased, and  it  was  held  that  one  half  of  the  sum  so  deposited  belonged  to 
the  wife  {Morrison,  1888,  16  R.  247).  But  a  wife  acquires  no  right  to 
earnings  of  a  business  in  which  she  is  engaged  merely  as  her  husband's 
agent  {MGinty,  1892,  19  R.  935).  In  a  case  before  the  Act  of  1881  it  was 
held  that  the  section  did  not  by  implication  re-transfer  to  the  wife  her 
stock  in  trade,  which  had  passed  to  the  husband  _;Mre  mariti  {Ferguson's  Tr., 
1883,  11  R.  261).  A  wife  earning  small  wages  of  varying  amount  has  not 
such  separate  estate  as  to  disentitle  her  to  an  interim  decree  for  expenses 
to  enable  her  to  defend  an  action  of  divorce  {Milne,  1885,  13  R.  304). 
Investments  of  her  earnings  are  protected,  and  this  would,  it  is  thought, 
cover  accumulations  of  interest  (see  Young's  Trs.,  1892,  20  R.  22 ;  Walton, 
R.  &  W.  174). 

Sec.  4  limits  the  husband's  liability  for  the  antenuptial  debts  of  his  wife 
to  the  value  of  any  property  which  he  has  received  through  her,  and  gives 
the  Court  power  to  direct  an  inquiry  to  ascertain  the  nature  and  value  of 
such  property  (see  Antenuptial  Debts  of  a  Married  Woman  ;  Wishart, 
1879,  6  R.  823 ;  M Allan,  1888,  15  R.  863). 

See  Married  Women's  Property  Act,  1881 ;  Married  Woman  ;  Wife. 


IVIartial  Law. — The  expression  martial  law  is  very  commonly 
used  as  the  ecjuivalent  of  Military  Law  {q.v.).  The  proper  sense  of  the 
expression  implies  the  suspension  of  the  ordinary  law  and  the  substitution 
of  government  by  military  tribunals.  This  is  the  state  of  siege  of  the 
continental  jurists,  and  in  this  sense  martial  law  is  unknown  to  our  law, 
though  it  has  at  times  been  established  for  a  limited  time  by  temporary 
Statutes  (Hale,  History  of  the  Common  Law,  6th  ed.,  p.  42  ;  Ilalleck,  Inter- 
national Laio,  i.  544,  ii.  439  ;  Dicey,  Laio  of  the  Constitution,^.  265;  Mamial 
rf  Military  Law,  War  Oliice,  1894,  p.  4). 


lYIastcr  and  Servant.— The  general  rules  of  law  regulating  a 
contract  of  service  have  already  been  discussed  in  the  article  on  ]  Tiring, 
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under  the  title  Locatio  o^yeris  (see  vol.  vi.  p.  203).  Consideration  was 
there  given  to  the  constitution  and  effect  of  the  contract  under  the  follow- 
ing heads : — 

1.  The  Parties  to  the  Contract,  especially  with  reference  to  the  power 
of  pupils,  minors,  and  married  women  to  bind  themselves  by  entering  into 
the  contract. 

2.  The  Constitution  of  the  Contract. — The  validity  of  the  contract  depends, 
on  its  completion  in  so  far  as  there  is  full  assent  given  by  both  parties  to 
its  terms,  on  the  nature  of  the  service,  which  must  not  be  opposed  to  the 
rules  of  morality  or  the  law  of  the  land,  and  on  its  form,  which  may  be  oral 
or  implied  in  certain  circumstances,  and  must  be  written  in  others. 

3.  Duration. — The  latest  authorities  hold  there  is  no  restriction  by 
law  to  the  period  to  which  a  contract  of  service  may  extend.  The  parties 
are  bound  by  the  terms  of  the  contract  when  the  period  of  service  is  ex- 
pressed in  it.  When  no  period  is  fixed  by  the  contract,  the  law  will  presume 
the  period  from  the  relations  of  parties,  the  circumstances  of  the  case,  and 
the  custom  of  the  district  as  applied  to  that  kind  of  service.  The  contract 
may  be  renewed  by  tacit  relocation  or  terminated  by  due  warning. 

4.  Ohligations  of  the  Parties. — The  servant  is  bound  to  enter  the  service 
and  continue  therein  for  the  period  agreed  on.  He  must  know  his  work 
and  do  it  carefully.  He  must  be  respectful  to  his  master,  and  obedient  to 
his  orders.  He  must  act  morally,  and  must  do  nothing  to  hurt  his  master's 
business.  The  ordinary  remedies  of  the  master  for  the  servant's  misconduct 
are  dismissal,  forfeiture  of  wages,  and  damages.  The  master's  obUgations  to 
the  servant  are  that  he  must  receive  the  servant  into  his  employment.  He 
must  treat  the  servant  properly  and  with  due  forbearance  and  toleration. 
He  is  bound  to  be  careful  not  to  injure  the  servant's  character.  He  must 
pay  the  servant  his  wages.  In  relation  to  the  last  subject,  the  law  of  work- 
man's lien  for  his  wages,  counter  claims  and  answers  to  demand  for  wages, 
the  prescription  of  wages,  and  arrestment  of  wages  was  considered.  The 
servant's  remedy  for  the  master's  breach  of  contract  is  that  he  may  leave 
the  service  and  raise  an  action  for  damages.  The  contract  may  be 
terminated  by  the  expiration  of  the  period  of  service,  accompanied  by  due 
warning  from  one  of  the  parties,  by  consent,  express  or  implied,  by  death  or 
prolonged  illness  of  servant,  by  imprisonment  of  the  servant,  by  the 
marriage  of  a  female  servant,  by  enlistment,  by  the  death  of  the  master,  by 
the  dissolution  of  the  firm,  by  the  course  of  events,  and  by  breach  of  the 
contract.  The  consequences  of  termination  of  the  contract  were  also  con- 
sidered. In  the  case  of  a  female  servant's  marriage,  the  master  cannot 
claim  specific  performance  of  the  contract  of  service,  and  if,  on  account  of 
the  marriage,  she  does  not  fulfil  her  contract,  the  master  will  be  entitled  to 
damages  from  her  and  (under  the  old  law)  from  her  husband  (Bell,  Prin. 
s.  181),  but  under  the  Married  Women's  Property  Act,  1887,  only  so  far  as 
he  is  lucratus  by  the  marriage  (40  &  41  Vict,  c,  29,  s.  4). 

It  is  not  proposed  to  deal  at  any  greater  length  with  the  common  law  of 
the  contract  of  service,  but  there  are  certain  Statutes  which  modify  the 
ordinary  rules  of  law  regulating  the  relations  of  master  and  servant  to 
which  reference  must  be  made. 

Employers  and  Workmen  Act,  1875. 

By  the  Act  4  Geo.  iv.  c.  34,  masters  had  the  powder  of  enforcing  by 
imprisonment  the  contract  of  service  against  their  workmen.  This  Statute 
was  largely  resorted  to,  hence  the  common-law  power  of  imprisonment  fell 
into  desuetude.     This  Statute  and  others  amending  it  were  all  repealed  by 
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the  Act  38  &  39  Vict.  c.  86,  s.  17,  and  the  Employers  and  "Workmen  Act 
(38  &  39  Vict  c.  90),  passed  in  the  same  session. 

Fowcj's  conferred  on  Court  by  Act. — In  any  proceeding  before  a  County 
Court  (Sheriff  Court)  in  relation  to  any  dispute  between  an  employer  and  a 
workman  arising  out  of  or  incidental  to  their  relation  as  such,  the  Court 
may,  in  addition  to  any  jurisdiction  it  might  have  exercised  if  this  Act  had 
not  passed,  exercise  all  or  any  of  the  following  powers,  that  is  to  say — 

1.  It  may  adjust  or  set  off,  the  one  against  the  other,  all  such  claims  on 
the  part  either  of  the  employer  or  the  workman,  arising  out  of  or  incidental 
to  the  relation  between  them,  as  the  Court  may  find  to  be  subsisting, 
whether  such  claims  are  liquidated  or  unliquidated,  and  are  for  wages, 
damages,  or  otherwise  ;  and 

2.  If,  having  regard  to  all  the  circumstances  of  the  case,  it  thinks  it  just 
to  do  so,  it  may  rescind  any  contract  between  the  employer  and  the  work- 
man upon  such  terms  as  to  the  apportionment  of  wages  or  other  sums  due 
thereunder,  and  as  to  tlie  payment  of  wages  or  damages  or  other  sums  due, 
as  it  thinks  just;  and 

3.  Where  the  Court  might  otherwise  award  damages  for  any  breach  of 
contract,  it  may,  if  the  defendant  be  willing  to  give  security  to  the  satis- 
faction of  the  Court  for  the  performance  by  him  of  so  much  of  the  contract 
as  remains  unperformed,  with  the  consent  of  the  plaintiff,  accept  such 
security  and  order  performance  of  the  contract  accordingly,  in  place  either 
of  the  whole  of  the  damages  which  would  otherwise  have  been  awarded  or 
some  part  of  such  damages  (s.  3). 

By  sec.  4  a  Court  of  summary  jurisdiction,  defined  to  be  the  Sheriff's 
Small  Debt  Court,  may,  in  a  proceeding  in  relation  to  any  dispute  under 
the  Act  between  an  employer  and  a  workman,  order  payment  of  any  sum 
which  it  may  find  to  be  due  as  wages,  or  damages,  or  otherwise,  and  may 
exercise  all  or  any  of  the  powers  by  this  Act  conferred  on  a  County  Court. 
Provided  that  the  Court  of  summary  jurisdiction  (1)  shall  not  exercise 
any  jurisdiction  where  the  amount  claimed  exceeds  £10,  and  (2)  shall  not 
make  an  order  for  the  payment  of  any  sum  exceeding  £10  exclusive  of  the 
costs  incurred  in  the  case,  and  (3)  shall  not  require  security  to  an  amount 
exceeding  £10  from  any  defendant  or  his  surety  or  sureties. 

What  is  cc  Dispute  ?- — The  powers  are  only  to  be  exercised  by  the  Court 
in  the  event  of  a  dispute  between  master  and  workman  arising  out  of  the 
contract,  and  this  has  been  interpreted  by  the  English  Courts  to  mean 
any  claim  by  either  party  arising  out  of  the  contract  (Cumson,  1870,  1  Ex. 
D.  179). 

Rescission  of  Contract. — The  Court  has  power  to  rescind  any  contract 
between  the  employer  and  the  workman,  and  the  question  has  been  raised 
whether  that  extends  to  an  arbitration  clause  in  the  contract.  In  the  case 
of  Wilson  (1878,  5  K.  981)  the  Court  did  not  decide  the  point,  although  it 
was  there  raised.  But  Ld.  Adam  on  Circuit  decided  that  as  the  clause  of 
arbitration  was  a  part  of  the  contract  of  service,  it  was  competent  for  the 
Sheriff  to  rescind  it  as  well  as  tlie  rest  of  the  contract,  and  to  decide  the 
case  on  the  equities  {Glasyow  Trantways  Co.,  1877,  3  Coup.  440). 

The  Persons  under  the  Act. — Sec.  10  defines  a  workman  in  this  Act 
The  expression  workman  docs  not  include  a  domestic  or  menial  servant, 
but,  save  as  aforesaid,  means  any  person  who,  being  a  labourer,  servant  in 
husbandry,  journeyman,  artificer,  handicraftsman,  miner,  or  otherwise 
engaged  in  manual  labour,  whether  under  the  age  of  twenty-five  years  or 
above  that  age,  has  entered  into  or  works  under  a  contract  with  an 
employer,  whether  the  contract  be  made  before  or  after  the  passing  of  this 
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Act,  be  express  or  implied,  oral  or  in  writing,  and  be  a  contract  of  service 
or  a  contract  personally  to  execute  any  work  or  labour.  It  is  not  necessary 
that  the  contract  be  actually  subsisting  at  the  time  the  action  is  raised 
{Hindky,  1878,  3  Q.  B.  D.  481  ;  Beg.  v.  Proud,  1867,  L.  R.  1  C.  C.  R.  71) ;  but 
there  must  be  a  contract  which  is  legally  binding  on  the  parties  (Eraser,  M. 
and  S.  385).  A  contractor  does  not  fall  within  the  scope  of  the  Act,  but  a 
person  who  has  subordinate  workmen  under  him  whom  he  pays,  may,  pro- 
vided he  is  himself  engaged  in  manual  labour  (Grainger,  1880,  6  Q.  B.  D.  182). 

Domestic  servants  are  excluded  from  the  Act ;  but  a  woman  who  is 
employed  with  a  view  to  the  discharge  of  duties  connected  with  husbandry, 
but  also  performs  domestic  duties  auxiliary  to  those  which  she  was  employed 
to  discharge,  may  fall  within  the  scope  of  the  Act  (ex  parte  Hughes,  23 
L.  J.  M.  C.  138).  A  woman  who  was  employed  as  a  "kitchen-woman  and 
byre-woman  "  by  a  farmer  was  held  to  be  an  agricultural  and  not  a  domestic 
servant  {Clark,  Arkley,  33). 

With  reference  to  the  other  classes  of  workmen  who  fall  under  the  Act, 
Ld.  Ormidale  said  :  "  He  (the  servant)  may  not  belong  to  any  of  the  classes 
specially  enumerated,  but  I  can  see  no  sufficient  reason  for  holding  that  he 
does  not  fall  under  the  general  description  of  persons  being  servants  engaged 
in  manual  labour  ;  and  I  feel  myself  confirmed  in  this  view  by  the  circum- 
stance that  domestic  or  menial  servants  are  expressly  saved  or  excluded 
from  the  operations  of  the  Act,  the  inference  being  theieljy  rendered 
irresistible,  as  it  appears  to  me,  that  all  other  servants  engaged  in  manual 
labour  are  comprehended."  Accordingly,  in  this  case  a  tramway-car  con- 
ductor was  held  to  be  a  labourer  {Wilson,  5  R.  981). 

The  test  whether  an  employee  is  engaged  in  manual  labour  within  the 
meaning  of  the  Employers  and  Workmen  Act,  1875,  is  whether  such  labour 
is  his  real  and  substantial  employment,  or  whether  it  is  incidental  and 
accessory  to  such  employment.  A  grocer's  assistant  whose  duty  it  was  to 
serve  customers  in  a  shop,  had  also  other  duties  involving  manual  labour, 
such  as  making  up  parcels  for  customers,  carrying  parcels  from  the  shop  to 
the  cart  at  the  door,  and  briuging  up  goods  from  the  cellar  to  the  shop, 
was  held  not  to  be  engaged  in  manual  labour  within  the  meaning  of  the 
Act  {Bound,  [1892]  L.  R.  1  Q.  B.  226).  Again,  a  man  with  a  knowledge  of 
mechanics  employed  by  a  firm  "to  assist  them  as  a  practical  working 
mechanic  in  developing  the  ideas  they,  the  firm,  might  wish  to  carry  out, 
and  to  himself  originate  and  carry  out  ideas  and  inventions  suitable  to  the 
business  of  such  firm,  if  such  inventions  were  approved  by  them,"  was  held 
not  to  be  a  mechanic  or  workman  within  the  meaning  of  the  Act  {Jackson, 
13  Q.  B.  D.  618).  See  also  cases  referred  to  by  Eraser,  Master  and  Servant, 
pp.  387,  388. 

Sec.  1 1  of  the  Act  lays  down  that  in  the  case  of  a  child,  young  person, 
or  woman  subject  to  the  Eactory  Acts  1833  to  1874,  any  forfeiture  on  the 
ground  of  absence  or  leaving  work  shall  not  be  deducted  from  or  set  off 
against  a  claim  for  wages  or  other  sum  due  for  work  done  before  such 
absence  or  leaving  work,  excejjt  to  the  amount  of  the  damage  (if  any)  which 
the  employer  may  have  sustained  by  reason  of  such  absence  or  leaving 
work.  This  clause  seems  to  limit  the  extensive  powers  given  to  the  Court 
by  clauses  3  and  4. 

There  is  no  power  given  by  this  Act  to  the  Court  to  order  the  imprison- 
ment of  the  workman  for  breach  of  contract,  or,  in  default  of  finding  caution, 
to  complete  the  contract.  As  a  Statute  passed  in  the  same  session  repeals 
all  previous  Statutes,  and  this  Statute  declares  that  the  Court  shall  have 
only  the  powers  mentioned  in  clause  3  in  dealing  with  disputes  between 
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employer  and  workman,  it  seems  to  abolish  imprisonment  for  lireach  of  this 
contract  both  by  statute  and  common  law.  Ld.  Eraser  (Master  and  Servant, 
374  and  382)  argues  in  favour  of  the  view  that  the  power  to  order 
imprisonment  for  breach  of  this  contract  is  abolished. 

Conciliation  Act,  1896. 

The  method  of  settling  disputes  by  arbitration  has  been  introduced  by 
Statute  into  various  departments  of  the  law.     Thus  the  Merchant  Shipping 
Act  with  regard  to  apprentices,  and  the  Eriendly  Societies  Act,  have  clauses 
by  which  disputes  may  be  settled  in   this  way,  and  from  an  early  date 
Statutes  have  been  passed  to  enable  disputes  between  masters  and  workmen 
to  be  referred  to  arbitration.     Previous  to  1896  the  three  main  Statutes 
regulating  such  a  reference  were  the  Masters  and  Workmen  Arbitration 
Act,  1824,  the  Councils  of  Conciliation  Act,  1867,   and   the  Arbitration 
(Masters  and  Workman)  Act,  1872.     The  provisions  of  these  Statutes  were 
modified  as  to  particular  trades— by  8  &  9  Vict.  c.  77  as  to  hosiery,  and  by 
8  &  9  Vict.  c.  128  as  to  silkweavers.    In  1896  the  Conciliation  Act  (59  &  60 
Vict.  c.  30)  was  pass.ed,by  which  the  three  principal  Acts  above  referred  to  were 
repealed  and  the  following  provisions  enacted  in  their  place:  Sec.  1  sets  forth 
that  any  board  established  either  before  or  after  the  passing  of  this  Act,  which 
is  constituted  for  the  purpose  of  settling  disputes  between  employers  and 
w^orkmen  by  conciliation  or  arbitration,  or  any  association  or  body  autliorised 
by  an  agreement  in  writing  made  between  employers  and  workmen  to  deal 
with  such  disputes  (in  this  Act  referred  to  as  a  conciliation  board),  may 
apply  to  the  Board  of  Trade  for  registration  under  this  Act.     The  remainder 
of  the  clause  directs  that  the  application  to  be  registered  must  be  accom- 
panied by  certain  information,  that  the  Board  of  Trade  must  keep  a  register 
of   conciliation   boards   and   enter  therein  certain   particulars,  that   each 
registered  conciliation  board  must  send  returns,  reports,  etc.,  as  the  Board  of 
Trade  may  require,  that  the  Board  of  Trade  may  strike  off  the  name  of  any 
conciliation  board  that  has  ceased  to  exist  or  act,  and  that,  subject  to  any  agree- 
ment to  the  contrary,  proceedings  for  conciliation  before  a  registered  con- 
ciliation board  sliall  be  conducted  in  accordance  with  the  regulations  of  the 
Board  in  that  behalf.     Sec.  2  gives  the  powers  of  the  Board  of  Trade  as  to 
trade  disputes.     Where  a  diherence  exists  or  is  apprehended  betw-een  an 
employer,  or  any  class  of  employers,  and  workmen,  or  between  different 
classes  of  workmen,  the  Board  of  Trade  may,  if  they  think  fit,  exercise  all 
or  any  of  the  following  powers,  namely :  (a)  inquire  into  the  causes  and 
circumstances  of  the  difference  ;  (A)  take  such  steps  as  to  the  Board  may 
seem  expedient  for  the  purpose  of  enabling  the  parties  to  the  diff'ercnce  to 
meet  together,  by  themselves  or  their  representatives,  under  the  presidency 
of  a  chairman  appointed  as  therein  descriljed,  with  a  view  to  the  amicable 
settlement  of  tlie  difference  ;  (r)  on  the  application  of  em])loycrs  or  work- 
men   interested,   and   after   taking   into   consideration    the    existence  and 
adequacy  of  means  available  for  conciliation  in  the  district  or  trade,  and 
the  circumstances  of  the  case,  appoint  a  person  or  persons  to  act  as  con- 
ciliator,  or  as   a   board   of  conciliation;  (<()  on  the   application   of   both 
parties  to  the  difference,  appoint  an   arbitrator.     The  section  goes  on  to 
direct  (2)  that  a  person  appointed  to  act  as  a  conciliator  shall  enter  into 
communication  with  the  parties,  endeavour  to  bring  about  a  settlement  of 
the  difference,  and  report  to  the  Board  of  Trade ;  and  (3)  if  a  settlement 
is  effected  in  any  of  tbese  ways,  a  memorandum  of  the  terms  thereof  shall 
be  diavvn  up  and  signed  by  the  parties  or  their  rei)rcsentatives,  and  a  copy 
thereof  delivered  to  and  kept  by  the  B.oavd  of  'I'lndc     Sec.  3  provides  for 
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the  exclusion  of  52  &  53  Vict.  c.  49,  the  Arbitration  Act,  1889,  which,  how- 
ever does  not  apply  to  Scotland.  Sec.  4  gives  power  to  the  Board  of  Trade 
to  aid  in  establishing  conciliation  boards.  Sec.  5  provides  for  the  Board  of 
Trade  making  a  report  to  Parliament  of  their  proceedings  under  this  Act, 
and  sec.  G  provides  for  the  expenses  incurred  l^y  the  Board  of  Trade. 

Conspiracy  and  Protection  of  Property  Act,  1875 
(38  &  39  Vict.  c.  86). 

This  Act  changes  the  common  law,  by  which  it  was  a  crime  for  work- 
men to  enter  into  a  combination  for  the  purpose  of  compelling  an  increase 
of  wages,  or  to  compel  men  to  join  a  trades  union.  These  combinations 
were  held  to  be  criminal  because  they  were  in  restraint  of  trade.  Sec.  3 
provides  that  an  agreement  or  combination  by  two  or  more  persons  to  do, 
or  procure  to  be  done,  any  act  in  contemplation  or  furtherance  of  a  trade 
dispute  between  employers  and  workmen  shall  not  be  indictable  as  a 
conspiracy,  if  such  act  committed  by  one  person  would  not  be  punishable 
as  a  crime.  Nothing  in  this  section  shall  exempt  from  punishment  any 
persons  guilty  of  a  conspiracy  for  which  a  punishment  is  awarded  by  Act 
of  Parliament.  Nothing  in  this  section  shall  affect  the  law  relating  to  riot, 
unlawful  assembly,  breach  of  the  peace  or  sedition,  or  any  offence  against 
the  State  or  the  Sovereign.  A  crime,  for  the  purposes  of  this  section,  means 
an  offence  punishable  on  indictment  or  on  summary  conviction,  and  for  the 
commission  of  which  the  defender  is  liable,  under  the  Statute  making  the 
offence  punishable,  to  be  imprisoned,  either  absolutely  or  at  the  discretion 
of  the  Court,  as  an  alternative  for  some  other  punishment.  The  section 
further  provides  what  punishment  shall  be  inflicted  where  an  offence  has 
been  committed.  This  section  must  he  read  along  with  sec.  2  of  the  Trade 
Union  Act,  1871,  which  declares  that  "the  purposes  of  any  trade  union 
shall  not,  by  reason  merely  that  they  are  in  restraint  of  trade,  be  deemed  to 
be  unlawful,  so  as  to  render  any  member  of  such  trade  union  liable  to 
prosecution  for  conspiracy  or  otherwise."  Accordingly,  the  result  of  these 
two  Statutes  seems  to  be  that  no  possilile  combination  of  workmen  can  be 
considered  unlawful,  unless  it  has  for  its  object  to  do  that  which  it  would 
be  criminal  for  one  person  to  do.  The  ground  of  criminality,  that  it  is  in 
restraint  of  trade,  has  been  abolished. 

Sec.  4  of  the  Conspiracy  and  Protection  of  Property  Act  makes  it  an 
offence  to  break  a  contract  of  service  with  anyone  who  supplies  any  city, 
borough,  town,  or  place  with  gas  or  water,  knowing  that  the  effect  of  such 
breach  will  be  to  deprive  such  city,  etc.,  of  their  supply  of  gas  or  water. 
The  punishment  of  such  offence  may  be  a  penalty  not  exceeding  £20,  or 
imprisonment  not  exceeding  three  months.  Sec.  5  makes  it  an  offence, 
punishable  with  a  like  penalty,  to  commit  a  breach  of  a  contract  of  service 
or  of  hiring,  when  the  person  committing  the  breach  knows  that  the  con- 
sequences will  be  to  endanger  human  life,  or  cause  serious  bodily  injury,  or 
to  expose  valuable  property,  real  or  personal,  to  destruction  or  serious 
injury.  Sec.  6  enacts  a  penalty  of  like  nature  and  amount  upon  a  master 
who  is  legally  liable  to  provide  for  his  servant  or  apprentice  necessary  food, 
clothing,  medical  aid,  or  lodging,  and  who  fails  to  provide  the  same. 

Sec.  7  enacts  a  penalty  for  intimidation  or  annoyance  by  violence  or 
otherwise.  Every  person  who,  witli  a  view  to  compel  any  person  to  abstain 
from  doing,  or  to  do,  any  act  which  such  other  person  has  a  legal  right  to 
do  or  abstain  from  doing,  wrongfully  and  without  legal  authority  (1)  uses 
violence  to  or  intimidates  such  other  person,  or  his  wife  or  children,  or 
injures  his  property ;  or  (2)  persistently  follows  such  other  person  about 
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from  place  to  place  ;  or  (3)  hides  any  tools,  clothes,  or  other  property  owned 
or  used  by  such  other  person,  or  deprives  him  of  or  hinders  him  in  the  use 
thereof ;  or  (-1)  -watches  or  besets  the  house  or  other  place  where  such  other 
person  resides,  or  works,  or  carries  on  business,  or  happens  to  be,  or  the 
approach  to  such  house  or  place ;  or  (5)  follows  such  other  person  with 
two  or  more  other  persons  in  a  disorderly  manner  in  or  through  any  street 
or  road ; — shall,  on  conviction  thereof  by  a  Court  of  summary  jurisdiction 
(Sheriff  of  the  county  or  his  substitutes),  or  on  indictment  as  thereinafter 
mentioned,  be  liable  either  to  pay  a  penalty  not  exceeding  £20,  or  to  be 
imprisoned  for  a  term  of  three  months  with  or  without  hard  labour. 
Attending  at  or  near  the  house  or  place  where  a  person  resides,  or  works, 
or  carries  on  business,  or  happens  to  be,  or  the  approach  to  such  house  or 
place,  in  order  merely  to  obtain  or  communicate  information,  shall  not  be 
deemed  a  watching  or  besetting  within  the  meaning  of  this  Act. 

Sec.  8.  Where  in  any  Act  relating  to  employers  and  workmen  a  pecuniary 
penalty  is  imposed  in  respect  of  any  offence  under  such  Act,  and  no  power 
is  given  to  reduce  such  penalty,  the  justices  or  Court  .  .  .  may,  if  they 
think  proper  so  to  do,  impose  by  way  of  penalty  any  sum  not  less  than  one- 
fourth  of  the  penalty  by  such  Act. 

There  is,  further,  a  clause  declaring  that  nothing  in  this  Act  shall  apply 
to  seamen  or  to  apprentices  to  sea  service  (s.  16).  The  rest  of  the  Act  is 
devoted  to  the  regulations  as  to  legal  proceedings,  the  repeal  of  former 
Acts,  and  to  definitions  of  the  expressions  used  in  the  Act. 

There  are  Statutes  making  special  provisions  for  certain  trades,  as,  e.g., 
22  Geo.  II.  c.  27,  and  17  Geo.  iii.  c.  56,  as  to  embezzlement  of  materials  by 
workmen  in  the  felt  or  hat,  woollen,  linen,  fustian,  cotton,  iron,  leather,  fur, 
liemp,  flax,  mohair,  or  silk  manufactures,  but  these  are  not  of  general 
interest,  and  are  not  here  given  in  detail.  As  to  miners,  see  Coal  Mines 
Eegulation  Acts  ;  and  seamen,  see  Seamen.  For  the  Statutes  as  to  factory 
and  workshop  regulation,  see  Factory  and  Workshop  Acts,  1878  to  1895 ; 
as  to  trades  unions,  see  Trades  Union  ;  and  as  to  the  system  of  dealing  called 
truck,  see  under  the  heading  Truck  Acts. 

[See  Eeparation;  Workmen's  Compensation  Act.] 


Master  of  a   Ship.— See  Ship;  Bill  of  Lading;  Bottomry 
Bespondentia  ;  Charter  Tarty. 


IVIatrimonium . — Marriage  in  Koman  law  is  defined  in  Justinian's 
Institutes  as  follows :  Niqjticc  sive  matrimonium  est  viri  d  mulicris 
conj'undio,  indiviilimm  consudiuUncm  vltce  contincns  (Inst.  i.  9.  1 ;  cf.  the 
celebrated  definition  by  Modestinus,  D.  23.  2.  1). 

The  only  marriage  recognised  in  early  Koman  law  was  that  which  was 
conformable  to  the  jus  civile,  and  which  was  called /ws/os  nupticc.  In  the  old 
itomau  marriage  the  wife  came  into  the  power  or  mantis  of  her  luisband. 
She  passed  into  his  family,  and  was  to  him  in  loco  filice  (Gai.  ii.  159).  All 
the  property  which  she  had  at  the  date  of  the  marriage,  and  anytliing  she 
acquired  afterwards,  passed  to  her  husband  ^^cr  universitatcvi. 

Marriage  cam  mamc  was  entered  into  hy  euiifarreatlo,  coemptio,  and  iisus — 
forms  whicli  were  important  as  modes  of  creating  mamis  rather  than  as 
modes  of  constituting  marriage.  Gonfarrcatio  was  the  old  Patrician  mode 
of  concluding  ;i  imirriage,  tlie  ceremony  being  at  once  religious  and   civil, 
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and  requiring  the  presence  of  tlie  2^ontifex  maximus  and  Jiamen  dialis  as 
well  as  of  ten  citizen  witnesses.  CoemiJtio  was  a  civil  ceremony,  an 
adaptation  of  mancipation  by  the  Plebeians  in  order  to  enable  them  to  acquire 
manus  over  their  wives.  It  was  a  formal  or  fictitious  mutual  sale  con- 
cluded between  man  and  wife  with  the  authority  of  their  respective  joatrcs 
familice.  Usus  was  a  mode  of  acquiring  manus  by  the  application  of  the 
principle  of  itsucapio.  If  a  woman  lived  with  a  man  continuously  for  a 
whole  year  as  his  wife,  she  came  in  mamtm  mri  in  virtue  of  this  matri- 
monial cohabitation,  just  as  ownership  of  a  moveable  thing  was  acquired  by 
a  year's  possession. 

It  was  through  the  form  of  marriage,  usu,  that  marriage  was  freed  from 
the  manus,  which  in  early  times  accompanied  it.  The  Twelve  Tables  pro- 
vided that  a  woman,  by  absenting  herself  from  her  husband's  house  for 
three  consecutive  nights  {trinoctium)  in  the  year,  could  interrupt  the  usus, 
and  so  prevent  manus  arising  in  respect  of  the  cohabitation.  Such  a 
trinoctium  of  absence,  repeated  year  by  year,  was  recognised  not  to  be 
inconsistent  with  the  existence  of  an  intention  on  the  part  of  the  woman 
to  marry  the  man.  In  this  way  marriage  sine  manu,  i.e.  marriage 
dissociated  from  manus,  had  become  usual  in  Rome  before  the  fall  of  the 
republic.  Early  in  the  empire  manus,  and  the  subjection  it  involved, 
were  so  repugnant  to  women  that  a  difficulty  arose  in  finding  persons, 
qualified  by  birth  in  a  confarreate  marriage,  to  fill  the  higher  priesthoods, 
and  it  was  found  necessary  to  decree  that  confarrcatio  should  for  the 
future  be  productive  of  manus  only  quoad  sacra.  In  the  time  of  Gains 
manus  was  practically  out  of  date. 

In  a  marriage  sine  manu,  a  married  woman  enjoyed  a  remarkable  degree 
of  liberty.  Her  legal  status  remained  as  it  was  before  marriage.  If  she 
were  not  in  the  iMcstas  of  her  father,  she  was  sui  juris,  could  acquire  and 
hold  property  distinct  from  her  husband,  and  could  bring  and  defend 
actions  as  if  she  were  a  single  woman.  Marriage  was  now  constituted 
simply  by  the  mutual  consent  of  parties — Nuptias  non  concuUtus,  scd 
consensus,  facit  (Ulpian  in  Dig.  50.  17.  30.  1).  While,  however,  consent 
alone  was  necessary,  the  law  required  for  many  purposes  some  outward 
sign  or  public  manifestation  of  the  consent.  The  conscnus  mqiticdis  might 
be  declared  by  a  formal  dcductioin  domum,  the  bringing  of  the  bride  to  the 
bridegroom's  house ;  or  by  the  drawing  up  of  dotcdia  instrumcnta ;  or, 
under  the  Christian  emperors,  by  a  ceremony  in  facie  ecclesim. 

Other  unions,  falling  short  of  justx  rnqdiai,  received  legal  recognition  to 
some  extent.  Thus  while  a  Eoman  citizen  and  a  peregrine  could  not  enter 
into  justa:  nuptial,  ovf'xng  to  the  want  of  connuhium,VaQj  ao\\\^  contract  a 
nonjustum  matrimonium,  which  was  recognised  by  the  jus  gentium.  The 
issue  of  such  a  marriage  were  not  in  their  father's  iMestas,  and,  not  being 
citizens,  could  not  be  instituted  heirs  in  his  testament,  or  succeed  him 
ah  intestato.  At  the  same  time  they  were  legitimate,  y?^s/'i  as  opposed  to 
naturalcs  liberi,  could  compel  their  father  to  aliment  them,  and  were 
cognates,  though  not  agnates,  inter  se.  In  the  time  of  Justinian,  when  all 
free  inhabitants  of  the  empire  were  citizens,  and  the  jus  civile  and  jus 
gentium  were  fused  in  one  system,  the  distinction  between  a  union  of  this 
kind  and  justce  nuptice  had  ceased  to  exist.  Again,  coneulinatus,  a  per- 
manent quasi-matrimonal  relation  between  an  unmarried  man  and  an 
unmarried  woman,  though  without  the  affectio  maritalis,  was  for  some 
purposes  recognised  and  regulated  by  law  (see  Concuhinatus). 

In  order  to  constitute  a  valid  marriage  the  following  conditions  were 
necessary : — 
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1.  Both  the  parties  must  be  physically  capable.  The  marriageable  age 
was  fourteen  years  in  case  of  males,  twelve  years  in  case  of  females. 

2.  lu  the  earlier  law  the  right  of  intermarriage  (ronnuhinm)  must 
exist  between  the  parties.  OiiginsiWy,  connuhium,  or,  as  Ulpiau  defines  it, 
faenltas  uxoris  jure  duccndm,  was  confined  to  Patricians.  It  was,  however, 
gradually  extended,  and  in  the  time  of  Justinian,  when  all  free  inhabitants 
of  the  empire  were  citizens,  it  had  lost  its  former  importance. 

3.  The  consent  not  only  of  the  parties  themselves,  but  of  then- 
respective  7w/rc6^/(X??u7trtS  must  be  given. 

4.  There  must  be  no  impediment  on  the  ground  either  of  kniship  or 
affinitas.  The  marriage  of  persons  in  the  relation  of  ascendant  and 
descendant  is  prohibited,  whether  the  relation  is  by  blood  or  purely  civil, 
i.e.  the  result  of  adoption.  Even  where  the  civil  relation  has  been 
destroyed  by  emancipatio,  the  prohibition  still  exists  if  the  civil  relation 
had  been  that  of  ascendant  and  descendant,  r.^.  a  man  could  not  marry  a 
woman  who  had  once  been  his  adopted  daughter.  Collaterals  within  the 
third  or  nearer  degrees  could  not  intermarry.  Collaterals  beyond  the  third 
degree  might  intermarry  with  one  exception,  viz.  a  man  could  not  inter- 
marry the°granddaughter  of  his  brother  or  sister,  though  she  is  in  the 
fourth  degree  to  him,  "  for  where  we  may  not  marry  the  daughter,  marriage 
with  the^granddaughter  is  also  prohibited"  (Just.  Imt.i.  IQ. 'i).  Up  to 
a  late  period  of  tlie  law  doubts  were  thrown  on  the  marriage  of  first  cousms, 
but  in  Justinian's  time  first  cousins  were  free  to  marry.  Among  collaterals, 
also,  civil  relationship  within  the  prohibited  degrees  is  a  bar  to  marriage, 
so  long  as  the  civil  relationship  subsists.  Kinship  even  through  slaves— 
scrvills  cof/natio—yxus  a  bar  to  marriage  no  less  than  the  kinship  of  free 
persons.  The  question  how  far  afmitas,  i.e.  the  relation  subsisting  betweeii 
a  person  and  the  cognates  of  his  or  her  spouse,  was  a  bar  to  marriage  is 
discussed  suh  foce  Affinitas  {q.v.). 

5.  In  the  earlier  law  there  had  existed  certain  impediments  to  marriage 
due  to  a  difference  in  the  respective  ranks  of  the  parties:  but  such 
impediments  were  swept  away  by  Justinian  (Nov.  117,  cap.  6).  Other 
impediments  were  due  to  public  policy,  e.g.  a  provincial  governor,  or  his 
son,  could  not  marry  a  woman  domiciled  in  his  province  during  his  term  of 
othce  ;  a  tutor  or  curator,  or  his  son,  could  not  marry  the  ward ;  and  a 
woman  accused  of  adultery,  if  she  were  not  acquitted,  could  not  marry  her 

paramour.  ,  .  .      . 

In  a  marriage  .sm^w«?i2<,  the  wife,  though  not  in  a  position  of  sul)jecti()n 
to  her  husband.'^owes  Inm  revercntia  ct  ohsajnituit.  The  husband  has  a  right 
to  the  companionship  of  his  wife,  and  if  a  third  party  deprives  him  of  her 
society— though  it  be  the  wife's  own  father  acting  in  virtue  of  his  po(cstas— 
the  husband  has  the  interdicium,  dc  uxore  cxhibcndd  ar  diircndd.  It  is  tlic 
province  of  the  husband  to  determine  the  place  of  residence,  and  regulate 
the  education  and  expenditure  of  the  family.  The  wife  takes  her  husband's 
name,  shares  his  rank,  and  is  entitled  to  his  protection.  As  regards 
patrimonial  relations,  there  is  no  conimunio  bonorum  ;  the  pr()]H'rty  of  eacli 
spouse  is  ke])t  quite  distinct.  The  wife  keeps  her  antenuptial  property, 
and,  during  the  subsistence  of  the  marriage,  may  acquire  property  for  her- 
self by  her  labour,  by  gift,  Ijy  succession,  or  otherwise.  Property  thus 
belonging  to  the  wife,  distinct  from  the  dos,  is  bona  paraphernaUa.  During 
the  marriage  the  husljand  administers  this  property  as  liis  wife's  procurator 
under  mandate,  and,  without  si)ccial  mandate,  he  may  draw  its  revenues  and 
apply  them  to  defray  liousehold  expenses.  Until  the  pra-tois  granted 
honoriivi  jioaaeadovMdc  vir  ct  nxiir   there   was   no  niuliial  right  ol  succession 
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whatever  between  a  husband  and  wife  in  a  marriage  sine  manu  ;  and,  even 
under  the  proetorian  orclinefi,  any  cognate  of  the  deceased  spouse  up  to  the 
seventh  degree  of  relationship  exchided  the  other  spouse  altogether  from 
the  succession.  In  the  later  empire  this  was  somewhat  relaxed,  an 
indigent  widow  being  allowed,  by  way  of  maintenance,  a  certain  limited 
claim  upon  the  property  left  by  her  husband.  The  respective  rights  of 
the  spouses  in  the  dos  are  described  suh  voce  Dos.  The  law  regarding 
mutual  gifts  between  husband  and  wife,  and  tlie  donatio  i^voptcr  nuptias,  is 
discussed  sid)  voce  Donation  in  Roman  Law. 

A   marriage   was   dissolved   by  the  death  of  either  spouse,  by  either 
spouse  becoming  a  slave,  or  by  divorce.     From  the  earliest  times  Eoman 
law  recognised  the  right  of  one  of  the  spouses  to  bring  the  marriage  to  an 
end,  on  the  ground  of  certain  grave  offences  committed  by  the  other.     To 
this  end  it  was  necessary  in  early  times  that  the  injured  spouse  should 
secure  the  sanction  of  the  family  council,  consisting  of  tlie  blood  relations  of 
both  the  parties,  and  the  divorce  was  regarded  as  a  punishment  of  the 
guilty  spouse.     Where  the   marriage   had  been  by  confarreatio,  an  equally 
solemn  ceremony,  diffarrcatio,  had  to  be  performed  in  order  to  put  an  end 
to  the  sacred  union  and  its  accompanying  manus.     Where  the  marriage  had 
been   by  coemptio  or  usus,  the   ceremony   of   remancipatio — analogous   to 
emancijKitio — was  required  to  free    the  wife    from  her  husband's  manus. 
Under  the  system  of  marriage  sine  manu,  no  formal  ceremony  was  necessary 
for  divorce.     As  consent  made  the  marriage,  so  it  was  held  for  a  time  tliat 
the  mere  withdrawal  of  consent  {renunciatio)  by  one  of  the  parties  was 
suthcient  to  terminate  it.     In  repiidiis,  id  est,  renunciatione,  comprohata  sunt 
hme  verha  :  tuas  res  tibi  Jiahcto  (Dig.  24.  2.  2, 1).     The  perilous  ease  with  which 
the  marriao-e  tie  could  be  broken  was  fraught   with  disastrous  results  to 
society.     Accordingly,  by  lex  Julia  de  adulteriis,  and  by  various  constitutions 
issued  by  Diocletian  and  other  emperors,  attempts  were  made  to  diminish 
the  frequency  of  divorce  by  the  requirement  of  certain  formalities  and  the 
imposition  of  penalties.     In  the  time  of  Justinian  four  varieties  of  divorce 
were  recognised.     (1)  In   divorce   com  muni  consensu  the  parties  mutually 
consented  to  the  dissolution  of  the  marriage.     (2)  In  divorce  hond  gratid 
the   active   step   was  taken  by  one  spouse,  the  other  not  dissenting.     It 
implied  a  sufficient,  though  innocent,  cause,  e.g.  sterility  or  captivity,  and 
entailed  no  penalty.     (3)  Divorce  ex  justd  causd  proceeded  on  some  grave 
misconduct,   and   involved   for   the   guilty   spouse    the   forfeiture   of    the 
matrimonial  provisions  and  other  penalties.     (4)  Divorce  sine  tdlA  causd, 
causeless  repudiation,  while  not  prohibited,  involved  penalties,   including 
the  forfeiture   of   the  matrimonial  provisions   by   the  spouse  l3ringing   it 
about  (Just.  Inst.  i.  10  ;  Gai.  i.  56-65  ;  Dig.  23.  2). 

IVIaximS. — In  legal  discussions  reference  is  constantly  being  made 
to  certain  principles  of  common  sense  and  justice,  which  are  necessarily  the 
same  in  the  legal  systems  of  all  nations.  Many  of  these  fundamental 
principles  and  rules,  founded  on  experience  and  reason,  have  found  expression 
in  legal  maxims,  most  of  which  are  derived  directly  or  indirectly  from  the 
Eoman  law.  Nowhere  is  the  faculty  of  clear  and  terse  statement  of  legal 
principles  more  conspicuously  exhibited  than  in  the  texts  of  the  civil  kw. 
Accordingly,  while  the  legal  systems  of  modern  civilised  nations  differ 
greatly  in  their  technical  rules  and  forms,  all  of  them  recognise  the  value  ot 
the  simple  and  apposite  statements  of  fundamental  principles  embodied 
in  the  maxims  of  lioman  jurisprudence.     The  purposes  served  by  the  use 
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of  maxims  in  legal  discussions  are  numerous.  "Not  only,"  observes  Ld. 
Bacon,  in  the  preface  to  his  collection  of  maxims,  "  will  the  use  of  maxims 
be  in  deciding  doubt  and  helping  soundness  of  judgment,  but,  further,  in 
gracing  argmnent,  in  correcting  unprofitable  subtlety  and  reducing  the  same 
to  a  niore  soimd  and  substantial  sense  of  law,  in  reclaiming  vulgar  errors, 
and,  generally,  in  the  amendment  in  some  measure  of  the  very  nature  and 
complexion  of  the  whole  law." 

A  glance  at  the  pages  of  :Morrison's  Diciionary  or  at  other  early 
reports  will  show  how  frequently,  in  the  older  Scots  law,  questions  respect- 
ing the  rights,  remedies,  and  liabilities  of  individuals  were  determined 
by  an  immediate  reference  to  legal  maxims.  In  modern  times  the 
multiplication  of  authorities  and  the  increase  in  the  number  of  sources  of 
law  in  the  shape  of  statutes,  decided  cases,  and  text-books,  have  introduced 
many  qualifications  and  distinctions,  both  in  legal  reasoning  and  in  the 
application  of  legal  principles,  which  were  previously  unknown.  In  one 
way  this  increase  in  the  range  and  subtlety  of  modern  law  has  really  added 
to  the  value  of  legal  maxims,  which,  in  concise  terms,  set  forth  the  simple 
and  fundamental  principles  underlying  the  heterogeneous  authorities,  and 
thereby  oppose  a  barrier  to  ingenious  refinements  and  sophistry.  On  the 
other  hand,  the  increased  complexity  of  modern  law  renders  it  a  dangerous 
matter  to  apply  general  maxims  without  an  accurate  investigation  of 
their  bearing  and  qualifications.  If  incautiously  used  they  are  likely  to  be 
misleadino-,  for,  as  observed  by  Ld.  Esher,  M.  K.,  in  Yarmouth  (1887,  19 
Q.  B.  D.  647,  at  653),  the  maxims  "  are  for  the  most  part  so  large  and 
general  in  their  language  that  they  always  include  something  wdiich  really 
is  not  intended  to  be  included  in  them." 

The  compilations  of  legal  maxims  are  numerous,  but  the  two  most 
valuable  modern  selections,  for  the  purposes  of  a  Scottish  lawyer,  are 
Broom's  Legal  Maxims,  6th  ed.,  1884,  and  Trayner's  Maxims,  4th  ed.,  1894.  A 
valuable  collection  of  the  maxims  referred  to  by  Ld.  Stair  in  his  Institutes, 
will  be  found  in  the  index  to  More's  Stair,  suh  voce  "  Maxims." 


lYIeasuremcnt. — Boundixg  Charter;  Sale. 
lYIcasures. — See  Weights  and  Measures. 


lYIedical  Jurisprudence. — This  inaccurate  term  is  used  to 
denote  the  application  of  the  ascertained  facts  of  medical  science  to  the 
administration  of  justice.  Hitherto  it  has  l)een  very  generixlly  used  also  to 
include  the  application  of  medical  science  to  the  ])reservation  of  ])ul)lic 
healtli ;  liut  now  the  two  are  more  commonly  distinguished. 


IVIedical  Officer  of  Health.— The  local  authority  of  every 
district,  charged  with  tlio  administration  ol'its  sanitary  aflairs,  must  appoint 
a  skilled  adviser,  who  is  called  the  medical  oiUcer  of  health.  A  complete 
view  of  this  subject  must  necessarily  include  a  statement  of  the  duticsof 
the  local  authority,  which  fall,  in  most  cases,  to  be  performed  on  tlie  advice 
of  their  medical  oHicer:  l)ut,  so  far  as  possible,  the  regulations  regarding 
the  appointment  and  duties  of  the  medical  ollicer  are  here  dealt  with, 
reference  bein'Muadc  to  the  article  TuiiLio  11  kaltii,  where  the  constiluliou 
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and  powers  of  the  local  authority  are  fully  considered.  It  will  be  con- 
venient to  deal  with  the  subject  in  the  following  order:  I.  Appointment 
and  Qualification.     11.  Tenure.     III.  Powers  and  Duties. 

I.  Appointment. — (i.)  In  Burghs. — The  Burgh  Police  Act,  1892 
(s.  77  (1)),  imposes  the  duty  of  appointing  a  medical  otficer  of  health  upon 
every  burgh  to  which  the  Act  applies;  and  the  Public  Health  Act,  1897 
(s.  12),  extends  this  obligation  to  all  burghs  without  exception. 

Qualification. — Every  medical  ofhcer  must  be  a  registered  medical 
practitioner,  and  must  also  hold  a  diploma  in  sanitary  science,  public  health, 
or  State  medicine  under  sec.  21  of  the  Medical  Act,  1880  (Burgh  Police 
Act,  s.  77  (1)). 

(ii.)  Ill  Counties. — (cc)  The  council  of  every  county  must  appoint  a  medical 
officer  or  officers  of  health,  who  may  not  hold  any  other  appointment  or 
engage  in  private  practice  without  the  written  consent  of  the  council  (Local 
Government  Act,  s.  52  (1)).  (?>)  Each  district  committee  (where  the  county 
is  divided  into  districts),  as  the  local  authority  for  administering  the  Public 
Health  Acts,  must  appoint  a  medical  officer  or  officers  of  health  (L.  G. 
Act,  s.  17  (1,  2);  Public  Health  Act,  s.  12).  But  the  district  committee 
may,  by  arrangement  with  the  county  council,  avail  themselves  of  the 
services  of  the  county  medical  officer,  contributing  such  proportion  of  his 
salary  as  may  be  agreed  on  (L.  G.  Act,  s.  52  (2)). 

Qualification. — The  medical  officer  appointed  by  a  county  council  or 
district  committee  must  in  every  case  be  a  registered  medical  practitioner ; 
and  must  also  hold  a  diploma  in  sanitary  science,  public  health,  or  State 
medicine  under  sec.  21  of  the  Medical  Act,  1886  (L.  G.  Act,  s.  54  (1,  2); 
P.  H.  Act,  s.  15). 

The  following  provisions  of  the  Public  Health  Act  are  applicable  to  all 
such  appointments  made  after  1  January  1898,  whether  in  burghs  or  rural 
districts,  viz. :  The  local  authority  must  allow  every  medical  officer  a  suit- 
able salary,  and  immediately  report  to  the  Local  Government  Board  his 
name  and  address,  and  the  amount  of  salary  fixed.  Further,  they  may,  and 
if  required  by  the  Board  must,  provide  suitable  offices. 

II.  Tenure. — A  medical  officer  appointed  under  any  of  the  Acts  above 
mentioned,  or  under  any  of  the  former  Acts,  can  be  removed  from  office 
only  by  the  Local  Government  Board  or  with  their  sanction  (L.  G.  Act, 
s.  54  (4) ;  B.  P.  Act,  s.  77  (3) ;  P.  H.  Act,  s.  15). 

III.  Powers  and  Duties. — Generally  the  duties  of  the  medical 
officer  are  to  keep  himself  informed  regarding  the  sanitary  condition  of  the 
burgh  or  district  over  which  he  is  appointed,  with  special  reference  to  the 
origin  and  causes  of  disease  occurring  therein,  the  existence  of  nuisances, 
etc.,  and  to  advise  the  local  authority  on  all  matters  affecting  the  public 
health. 

Under  tlic  Public  Health  Act,  1897. — The  ruling  statutory  provisions  on 
the  subject  are  to  be  found  in  the  Public  Health  Act,  1897  (which  came 
into  force  on  1  January  1898) ;  they  are  applicable  to  all  medical  officers 
appointed  by  the  local  authority  of  any  district,  whether  burghal  or  rural. 
They  would  appear  not  to  apply  to  the  medical  officer  appointed 
by  a  county  council,  that  body  not  being  a  local  authority  for  the 
administration  of  the  Public  Health  Acts;  but  as  in  most  counties  the 
various  district  committees  have  adopted  the  county  medical  officer  under 
sec.  52  of  the  L.  G.  Act,  it  is  thought  that  no  great  inconvenience  is  likely 
to  arise.  By  sec.  15  the  local  authority  is  required  to  regulate  the  duties 
of  the  medical  officer  and  sanitary  inspector,  and  their  relations  to  each 
other,  whether  appointed  before  or  after  the  commencement  of  the  Act,  but 
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subject  to  the  approval  of  the  Local  Government  Board.  (In  the  case  of  a 
burgh  local  authority,  regulations  so  made  and  apjjroved  appear  to  supersede 
theVovisions  of  sec.  77^2)  of  the  B.  P.  Act)  (L.  H.  Act,  s.  15).^ 

Tlie  code  of  bye-laws  for  regulating  the  duties  of  medical  oilicers,  which 
is  recommended  by  the  Local  Government  Board,  may  be  referred  to  for 
more  detailed  information  (Skelton,  Handbook,  155).  The  medical  officer, 
if  required  by  the  local  authority,  must  appoint  a  duly  qualified  substitute, 
to  be  approved  of  by  them ;  such  substitute  may  exercise  all  the  powers 
and  duties  of  the  medical  officer  during  his  absence  or  illness.  Tlie  local 
authority,  witli  consent  of  the  Board,  may  withdraw  their  approval  of  such 
substitute,  and  require  the  medical  oilicer  to  name  another  (s.  15). 

It  is  the  duty  of  the  medical  officer  to  make  such  returns  and  special 
reports  to  the  Board  as  they  may  require  (s.  15).  And  by  the  Local 
Government  Act  (s.  53  (1)),  every  district  medical  officer  must  send  to  the 
county  council  a  copy  of  every  report  whicii,  by  the  regulations  in  force  at 
the  time  he  is  required  to  send  to  the  Board.  By  the  existing  regulations 
every  district  medical  officer  is  required  to  report  on  the  sanitary  condition 
of  his  district  not  later  than  31  January  in  each  year. 

The  medical  officer  may,  when  authorised  by  the  local  authority,  exercise 
any  of  the  powers  of  the  sanitary  inspector  (s.  15). 

In  order  to  facilitate  him  in  his  investigations  regarding  the  existence 
and  causes  of  disease,  the   Act  furnishes   the  medical   officer  with  large 
powere  to  enter  upon  and  interfere  with  property  in  the  interest  of  the 
health  of  the  community.     The  most  important  of  these  are  the  follow- 
ino- :  (1)  He  may  enter  any  premises,  where  he  has  reasonable  grounds 
for  suspecting  the  existence  of  a  nuisance,  at  any  time  between  9  a.m.  and 
G  p.m.  ;  and  may  open  up  ground  or  drains  for  examination.     If  admission 
is  refused  him,  he  can  obtain  judicial  warrant  to  enter  (s.  18).     (2)  He  may 
enter  any  premises,  or  search  any  vehicle,  etc.,  in  order  to  examine  any 
animal,  alive  or  dead,  or  any  article  intended  tor  food,  which  is  exposed  for 
sale ;  and  may  seize  the  same,  if  unfit  for  food,  in  order  to  have  it  dealt 
with  by  a  magistrate.     In  the  case  of  examination  of  a  living  animal  lie 
must  be  accompanied  by  a  certificated  veterinary  surgeon  (s.  43).     (3)  He 
may   enter   by   day   any   premises  where    he   has   reason    to  suspect   the 
present  or  recent  existence  of  infectious  disease,  and  examine  any  person 
therein  ;   if  admission  is  refused,  he  can  obtain  judicial  warrant  to  enter 
(s.   45).      (4)  Where   the    milk   supply  from   any    dairy   is   suspected   of 
causing,  or  being  likely  to  cause,  infectious  disease,  he  nnist  inspect  the 
dairy   and   all   persons  connected  therewith ;   and,   if  accompanied  by  a 
veterinary   surgeon,  examine  all   the  animals  therein,   and   report  to   the 
local  authority.     Where  the  suspected  dairy  is  within  another  district,  he 
must  give  notice  to  the  local  authority  of  that  district ;  and  the  medical 
officer  thereof  must  examine  the  dairy,  as  above    mentioned,  due   notice 
being  given  of  the  time  of  examination  to  the  first-named  local  authority  ; 
and  report  to  the  local  authority  of  his  own  district  (s.  GO).     (5)  He  may 
enter  any  tent,  van,  etc.,  which  he  has  reasonable  cause  to  believe   is   a 
nuisance,  or  dangerous  to  health,  or  so  overcrowded  as  to  be  injurious  or 
dangerous  to  the  health  of  the  inmates ;  or  that  tlicre  is  or  recently  has 
been  therein  any  person  suffering  from  infectious  disease  ;  and  may  examine 
any  person  therein  (s.  73). 

Besides  the  specific  powers  and  duties  above  enumerated,  there  are 
many  other  matters  regarding  which  the  medical  officer  may  and  ought 
to  inform  and  advise  the  local  authority — e.[/.  the  su])[)ression  of  offensive 
trades  (s.  3G)  ;    precautions  against   the   spread  of  infectious  disease,  by 
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disinfection  of  premises  and  articles  (ss.  47,  51,  53,  56) ;  precautions  in 
the  case  of  persons  who  make  a  living  by  washing  clothes  (s.  49)  ;  removal 
to  hospital  of  persons  suffering  from  infectious  disease  (s.  54) ;  precautions 
where  infectious  disease  is  caused  by  milk  supply  (s.  61) ;  precautions 
where  a  person  has  died  of  infectious  disease  (ss.  62,  63,  68,  69);  and 
removal  of  persons  suffering  from  infectious  disease  from  common  lodging- 
houses  (ss.  96,  97). 

Under  the  Burr/h  Police  Act,  1892. — In  addition  to  the  powers  and 
duties  above  mentioned,  which  are  possessed  by  medical  officers  alike  in 
burghs  and  in  rural  districts,  certain  clauses  of  the  Burgh  Police  Act  may 
be  noted  as  specially  applicable  to  the  case  of  burghs.  By  sec.  118  of 
tliat  Act,  the  medical  officer  may  enter  all  dwelling-houses  and  other 
premises  where  he  has  reason  to  believe  they  are  not  in  a  cleanly  condition, 
and  may  cleanse  and  purify  the  same,  and  remove  any  filth  therefrom,  at 
the  expense  of  the  occupier,  or  owner  if  unoccupied.  If  admission  is 
refused,  he  can  obtain  judicial  \A'arrant  to  enter.  With  respect  to  the 
sanitary  condition  of  slaughter-houses,  he  must  report  to  the  commissioners 
twice  a  year,  and  may  have  free  access  thereto  at  all  reasonable  times 
(s.  280). 

He  may  certify  that  any  accumulation  of  manure  within  the  burgh  is 
offensive  or  prejudicial  to  health,  with  a  view  to  its  removal  by  order  of  a 
magistrate  (s.  126).  He  may  request  the  burgh  surveyor  to  inspect  any 
drams  (s.  243),  and  may  certify  any  privy,  etc.,  to  be  prejudicial  to  health 

(s.  255). 

Various  Statutes,  which  affect  more  or  less  directly  the  health  of  the 
community,  impose  certain  duties  upon  the  medical  officer. 

Adulteration  of  Food,  etc. — (1)  The  Food  and  Drugs  Act,  1875 
(s.  13),  empowers  the  medical  officer  to  procure  any  sample  of  food  or 
druCTS,  and  if  he  suspect  the  same  to  have  been  sold  contrary  to  the  Act,  he 
must  submit  it  to  the  district  analyst ;  and  the  Sale  of  Food  and  Drugs 
(Amendment)  Act,  1879,  contains  (s.  3)  a  similar  provision  regarding  luilk, 
empowering  him  to  procure  a  sample  of  any  milk  in  course  of  delivery  to  a 
purchaser,  and  to  submit  it  for  analysis.  (2)  The  Margarine  Act,  1887, 
empowers  the  medical  officer  to  take  samples  from  any  package,  or 
samples  of  any  substance,  exposed  for  sale  as  butter,  where  he  has 
reason  to  believe  that  the  Act  is  infringed,  and  submit  the  same  for 
analysis  (ss.  8,  10).  (3)  Under  the  Sale  of  Horseflesh,  etc.,  Eegulation  Act, 
1889,  the  medical  ofticer  may  examine,  and  if  necessary  seize,  horseflesh 
exposed  for  sale  contrary  to  the  Act  (s.  3);  and  may  obtain  judicial 
warrant  to  enter  any  premises  where  he  suspects  that  horseflesh  is  illegally- 
concealed  (s.  4). 

Housing  of  Working  Classes. — By  the  Housing  of  the  Working 
Classes  Act,  1890,  the  medical  officer  (in  burghs)  is  required  to  make  an 
official  representation  to  the  local  authority  regarding  the  existence  of 
unhealthy  areas,  with  a  view  to  an  improvement  scheme  (s.  5) ;  and  simi- 
larly, with  respect  to  dwelling-houses  (whether  in  burghs  or  rural  districts) 
which  are  so  dangerous  to  health  as  to  be  unfit  for  human  habitation  (ss.  30, 
31) ;  and  to  obstructive  buildings  (s.  38).     See  Housing  of  Working  Classes. 

Factories  and  Workshops. — {a)  The  various  duties  imposed 
upon  local  authorities  with  respect  to  the  sanitary  condition  of  these 
establishments  are  fully  dealt  with  in  the  article  on  the  Factory  and 
Workshop  Acts,  1878  to  1895,  to  which  reference  may  be  made.  The 
provisions  which  specially  deal  with  the  duties  of  a  medical  officer  will 
alone  be  noticed  here. 
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By  the  Factory  and  Workshop  Act,  1891  (s.  o  (3)),  the  medical  officer  is 
required  to  give  notice  to  the  district  factory  inspector  whenever  it  conies 
to  his  knowledge  that  any  child,  young  person,  or  woman  is  employed  in  a 
workshop.  By  sec.  4  (2)  of  the  same  Act,  the  local  authority,  on  a 
certificate  by  the  medical  officer  that  the  lime-washing  or  cleansing  of  any 
workshop  is  necessary  for  the  health  of  the  workers,  must  give  notice  to  the 
owner  or  occupier  to  do  so. 

(h)  Bakcliov.scs. — Under  the  Factory  and  Workshop  Act,  1883  (s.  17  (1)), 
the  duty  of  inspection  of  retail  bakehouses  with  regard  to  their  compliance 
with  the  provisions  of  that  Act,  and  also  of  the  Act  of  1878  (which 
relate  to  cleanliness,  ventilation,  overcrowding,  etc.),  are  devolved  upon 
the  local  authority ;  and  the  medical  officer  has  for  that  purpose  all  the 
powers  of  entry,  inspection,  and  prosecution,  of  an  inspector  under  the 
Factory  Acts. 

IxFECTious  Disease  (Notificatiox)  Act,  1889. — This  Act  came 
into  force  in  every  district  (where  not  already  adopted)  on  1  January 
1898  (Public  Health  Act,  s.  44).  In  every  case  of  infectious  disease  the 
head  of  the  house  in  which  it  occurs,  and  also  every  medical  practitioner 
called  in  to  visit  the  patient,  must  forthwith  notify  the  case  to  the  medical 
officer  (s.  3  (1)).  Where  the  latter  is  himself  the  practitioner  attending  the 
patient,  he  is  entitled  to  the  fee  payable  for  notification  (s.  11). 

[]\lacdougall  and  Murray's  Handlook  of  Fuhlic  Health.] 


lYIedical  Practitioners. — The  Acts  regulating  qualification, 
registration,  etc.,  of  medical  practitioners  are:  21  &  22  Vict.  c.  90;  22  Vict, 
c.  21 ;  23  &  24  Vict.  c.  7;  25  &  26  Vict.  c.  91 :  39  &  40  A'ict.  cc.  40,  41 ; 
49  &  50  Vict.  c.  48 ;  52  &  53  Vict.  c.  o5,  s.  6  (9) :  52  &  53  Vict.  c.  72,  s.  11. 


lYIcditatiO  f  Ugae. — in  cases  where  imprisonment  for  debt  is  com- 
petent, a  creditor  is  entitled  to  obtain  a  warrant  for  the  detention  in  this 
country  of  his  debtor,  whom  he  has  just  ground  to  suspect  of  being  about 
to  abscond  or  m  meditatione  fugce.  Prior  to  1880  such  w^arrants  were  com- 
mon in  practice,  but  since  the  abolition  of  imprisonment  for  debt  in  the 
case  of  all  ordinary  civil  debts  by  the  Debtors  Act,  1880  (43  &  44  Vict.  c. 
34),  they  have  become  very  infrequent.  The  proceedings  under  a  "  fuga3 
warrant "  are  not  criminal  in  character,  but  are  a  part  of  the  machinery  of 
imprisonment  as  a  creditor's  diligence  in  civil  debts.  The  object  of  the 
warrant  is  to  secure  "  the  presentment  of  the  debtor  in  order  to  enable  his 
creditor  to  have  iiarata  exccutio  for  his  debt,  and  thercl:)y  secure  execution 
of  ultimate  diligence  against  his  person"  {Marshall,  1844,  7  I).  232).  The 
granting  of  such  warrants  seems  to  have  originated  partly  in  a  custom  to 
that  effect  prevailing  on  the  Borders,  where  facility  of  Eight  beyond  the  arm 
of  the  law  was  exceptional  {Bell,  Mor.  12G31),  and  partly  in  the  privileges 
anciently  accorded  to  those  within  burghs  of  attaching,  in  security  of  debt 
due  to  them,  the  goods  or  persons  of  those  resident  beyond  the  burgh  when 
found  within  its  bounds  (M'Kenzie's  Observations ;  Bell,  Com.  ii.  449).  As  a 
remedy  competent  to  creditors  generally,  it  seems  to  have  been  adoj)ted 
about  the  middle  of  the  seventeenth  century  {ih. ;  Mason,  Mor.  8547). 

The  application  for  difiujm  warrant  is  necessarily  of  a  summary  nature. 
The  warrant  may  be  issued  by  any  civil  judge  or  magistrate  ;  but  where  tlie 
debtor  is  outwith  the  jurisdiction  of  the  magistrate  who  grants  the  warrant, 
it  must  be  endorsed  l)y  a  magistrate  of  the  jurisdiction  within  wliich  tlic 
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debtor  is  to  be  apprehended.  A  Sheriff's  warrant,  however,  does  not  require 
such  endorsation  (1  e^  2  Vict.  c.  119,  s.  25).  No  notice  of  the  application 
is  given  to  the  debtor.  The  application  is  by  petition  (which,  when  pre- 
sented to  the  Sheriff,  is  in  the  form  prescribed  by  the  Sheriff  Court  Act, 
1876,  s.  6;  see  M'Dcrmott,  1876,  4  E.  217),  in  which  the  creditor  sets 
forth  his  debt  and  the  grounds  of  his  belief  that  the  debtor  means  to  leave 
the  country,  and  craves  that  his  oath  may  be  taken  as  to  the  trutli  of  his 
averments,  and  that  thereon  the  debtor  may  be  apprehended  and  brought 
up  for  examination,  and  thereafter  be  committed  to  prison  until  he  find 
caution  dejudicio  sisti  (see  form  appended).  It  is  not  necessary  to  aver  in 
the  petition  that  the  debtor's  object  in  meditating  departure  from  the 
country  is  to  defeat  the  petitioner's  claim  {Jackson,  1865,  4  M.  72).  The 
creditor's  oath  must  set  forth  some  special  ground  for  his  belief  as  to  the 
debtor's  mcditatio  fugce ;  a  general  oath  of  credulity  not  being  enough  (Bell, 
Com.  ii.  452 ;  see  Laing,  Mor.  8555).  If  the  creditor  be  outwith  the  juris- 
diction, he  may  take  the  oath  before  any  magistrate  in  the  form  of  an 
affidavit,  it  being  customary  in  such  cases  to  require  a  corroborative  oath 
by  a  mandatary  (Bell,  Com.,  id  supra ;  Dove  Wilson,  Sheriff  Court  Practice, 
640).     An  oath  by  a  firm  is  taken  by  one  of  its  partners. 

The  debt  founding  the  petition  need  not  be  one  constituted  by  document 
or  decree  (Bell,  Com.  ii.  451.  As  to  contingent  debts,  see  Pratt,  1826,  4  S. 
788  ;  Thorn,  1828,  7  S.  158;  MGill,  1837,  15  S.  882;  1838,  16  S.  934;  and 
doubts  expressed  in  Hart,  1890,  18  E.  169).  The  grounds  of  debt  must, 
however,  be  fully  stated  by  the  creditor  (Bell,  Com.  ii.  451 ;  see  Pohcrtson, 
1847, 10  D.  125  ;  cf.  Davies,  1861,  23  D.  532) ;  and  where  the  debt  is  uncon- 
stituted,  an  action  to  constitute  it  must  be  raised  forthwith  (Bell,  Com.,  ut 
supra).  An  obligation  afZ/ac^?M?ijjra'.s^awc?«m  is  a  competent  ground  for  a 
warrant,  as,  e.g.,  where  an  apprentice  was  apprehended  and  incarcerated  till 
he  should  find  caution  de  judicio  sisti  in  an  action  to  be  brought  by  his 
master  to  have  him  ordained  to  return  to  his  service  {M'Dcrmott,  1876, 
4  E.  217).  It  is  no  answer  to  an  application  that  the  debtor  has  sufficient 
estate  in  hand  to  meet  the  claim,  it  being  in  the  option  of  the  creditor  to 
use  whichever  kind  of  competent  dihgence  he  pleases  {Heron,  Mor.  8550 ; 
Blair,  1821,  1  S.  107). 

On  the  warrant  being  granted,  the  debtor  is  at  once  apprehended  and 
brought  before  the  judge,  who,  after  inquiry,  either  (1)  liberates  him  if  not 
satisfied  of  the  existence  of  meditatio  fugw,  or  (2)  authorises  his  imprison- 
ment until  he  finds  caution  for  his  appearance  in  an  action  to  be  raised 
against  him  within  a  certain  time  (usually  six  months) ;  or,  if  there  be 
diligence  against  him,  to  abide  the  course  of  it.  It  is  largely  a  matter  for 
thediscretion  of  the  judge  or  magistrate  what  evidence  of  meditatio  fugce 
shall  be  deemed  sufficient ;  and  in  cases  of  difficulty  his  proper  course  is 
to  put  the  creditor  under  bail  for  payment  of  any  damages  that  may 
ultimately  be  found  due  on  the  ground  of  the  proceedings  being  unwar- 
ranted. He  is  bound  to  examine  the  debtor  as  part  of  the  inquiry  {Service, 
25  May  1811,  F.  C. ;  Pohcrtson,  20  June  1812,  F.  C).  He  is  entitled  to 
take  into  consideration  in  support  of  the  charge  facts  capable  of  being 
instantly  verified,  and  must,  similarly,  hear  any  evidence  instantly  adduced 
in  refutation  by  the  debtor  (see  Scudamore,  Mor.  8559 ;  Tasker,  1801,  Mor. 
App.  " Med.  Fugce"  1). 

It  is  not  enough  to  justify  a  warrant  that  the  debtor  is  going  to  another 
part  of  Scotland,  however  remote  {Laing,  Mor.  8555  ;  Bell,  Com.  ii.  453) ;  nor 
that  he  intends  to  retire  to  the  Sanctuary,  since  this  is  a  privilege  permitted 
by  law  {Place,  2  July  1814,  F.  C) ;  nor  that  he  is  going  abroad  for  a  short 
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time,  ill  the  ordinary  course  of  his  business  (Bell,  Com.  ii.  454  ;  see  Gorman, 
1827,  5  S.  271 ;  M'Kinaon,  1831,  9  S.  615  ;  Anderson,  1848,  11  D.  118) ;  nor, 
if  an  officer  in  the  army,  that  he  is  going  abroad  along  with  or  to  join  his 
regiment  (AScrtu'ct',  25  May  1811,  F.  C.  As  to  soldiers  and  sailors  generally, 
see  Bell,  Com.,  ut  supra).  A  person  not  in  tlie  public  service  who  shows  a 
just  cause  of  absence,  may  be  indulged  with  a  reasonable  time  to  make  his 
appearance.  Thus  where  a  person  who  had  come  to  this  country  from 
America,  was  returning  thither  in  pursuance  of  his  ordinary  avocation  of  a 
factor,  the  Court  allowed  him  to  find  caution  for  his  appearance  within  six 
months  after  requisition  by  the  pursuer  {Wright,  Mor.  8553).  The  debtor 
who  is  the  subject  of  the  warrant  may  be  a  foreigner,  and  that  whether  the 
debt  has  been  contracted  in  Scotland  or  not,  and  whether  the  pursuing  creditor 
be  a  Scotsman  or  a  foreigner  who  has  follow^ed  the  debtor  to  this  country 
(Ersk.  i.  2.  21 ;  Bell,  Com.  ii.  455 ;  Fmij,  Mor.  2051 ;  Tasker,  Mor.  App. 
"  Cautio  jud.  sisti,"  2  ;  Scudamore,  Mor.  8559).  But  it  seems  to  be  otherwise 
in  the  case  of  a  foreign  debtor  temporarily  here  for  some  legitimate  purpose 
{Scott,  Mor.  2057 ;  Bell,  Com.  ii.  455). 

A  meditatio  fugcs  warrant,  unlike  ordinary  diligence,  may  be  executed 
on  Sunday  {Kempt,  Mor.  8554).  It  may  also  be  executed  within  the  Sanctuary 
under  warrant  or  with  the  concurrence  of  the  baron  bailie,  although  not  to 
the  effect  of  carrying  the  debtor  outside  its  precincts.  And  it  is  no  bar 
to  it  that  the  debtor  is  under  personal  protection.  But  a  person  exempt 
from  imprisonment  is,  of  course,  not  liable  to  such  a  warrant  {A.  B.,  1843, 
5  D.  1116 ;  Marshall,  1844,  7  D.  232 ;  Hart,  1890,  18  E.  169).  And  where 
the  creditor  holds  a  decree  on  which  imprisonment  on  execution  may  at 
once  proceed,  he  is  not  entitled  to  obtain  a.fufjK  w^arrant,  unless  it  be  to 
secure  the  person  of  his  debtor  under  circumstances  {e.g.  on  a  Sunday) 
when  ordinary  personal  diligence  cannot  be  done. 

The  warrant  authorises  the  imprisonment  of  the  debtor  until  he  finds 
caution  to  answer  the  creditor's  claim  in  any  action  to  be  brought  by  him 
within  a  period  specified,  according  to  the  circumstances  of  the  case,  the 
time  which  was  generally  in  use  to  be  specified  having  been  six  months. 
Failing  proceedings  within  the  period  named,  the  debtor  is  entitled  to 
obtain  liberation  or  to  have  his  caution  discharged.  The  creditor  is  not 
answerable  for  delay  within  the  period  fixed  {Gorman,  1827,  5  S.  271). 
Where  the  debtor  is  within  the  Sanctuary,  his  imprisonment  is  in  the  jail 
belonging  to  the  Abbey. 

A  debtor  imprisoned  under  Sifugai  warrant  is  entitled  to  aliment  under 
the  Act  of  Grace. 

The  caution  which  the  debtor  is  required  to  find  as  an  alternative  to 
imprisonment  is  caution  de  judicio  sisti.  Caution  judicatum  solvi  cannot  be 
required.  The  Ijond  of  caution  Ijinds  the  cautioner  to  produce  the  debtor 
at  any  time  when  required  during  the  progress  of  the  action.  If  he  be  nut 
produced,  the  cautioners  incur  liability  for  all  that  is  found  due  in  the 
action  {Miiir,  1806,  5  M.  47).  If  he  is  once  produced,  the  cautioners  are 
freed  of  their  bond ;  and  should  the  creditor  desire  to  api)rcheiid  and 
imprison  the  delator  anew,  he  must  obtain  a  fresh  warrant  {Clark,  1881, 
9  K.  372). 

A  creditor  who  obtains  and  enforces  d^fugai  warrant  is  lial)le  in  damages 
if  tlie  proceedings  are  wrongful,  as,  e.g.,  where  no  deljt  is  due,  or  wliei'o  the 
warrant  is  obtained  on  a  misstatement,  or  under  circumstances  where  the 
creditor  has  no  reasonable  ground  for  sus])ecting  the  debtor  of  being  in 
meditatione  fugoi  {Ford,  1858,  20  I).  949;  Hwayne,  1835,  13  S.  1003; 
Battersby,  1828,  6  S.  667  ;  Laing,  Mor.  8555  ;  Scudamore,  Mor.  8559  ;  Scot,  Mor. 

S.  K.  —  V01>.   VIII.  i^l 
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8549).  The  reduction  of  the  warrant  is  not  necessary  in  order  to  open  the 
door  to  an  action  of  damages  {Maclean,  1865,  3  M.  719).  As  against  the 
magistrate  who  grants  the  warrant,  it  is  necessary  to  show  malice  and 
want  of  probable  cause  in  order  to  found  a  claim  of  damages  (Glegg  on 
Beparation,  173,  174;  Came,  1851,  13  D.  1253  ;  Laing,  supra),  unless  there 
be  some  gross  irregularity  in  the  proceedings  {Laing,  sup)ra ;  3  Pat.  App. 
219). 

The  competency  of  the  proceedings  may  be  challenged  by  a  suspension 
and  liberation  (see  Mackay,  Pract.  p.  463).  The  grounds  of  suspension  may 
be  an  objection  to  the  petition  as  not  sufticiently  specifying  the  debt  {Pratt, 
1826,  4  S.  788  ;  Campbell,  1847,  10  D.  125  ;  Jackson,  1865,  4  M.  72),  or  to 
the  warrant  itself  as  ultra  pctita  {Garrioch,  1851,  13  D.  1377 ;  M'Cuhhin, 
1852,  14  D.  908),  or  as  wanting  in  specification  {3fi(ir,  1849,  11  D.  487),  or 
as  incompetently  granted  {ih.),  or  to  irregularities  in  the  execution  of  the 
warrant. 

The  Debtors  Act,  1880  (43  &  44  Vict.  c.  34),  which  abolished  imprison- 
ment for  debt  in  the  case  of  all  ordinary  civil  debts,  contains  the  following 
provision  as  to  fug cc  warrants  :  "  Nothing  contained  in  this  Act  shall  affect  or 
prevent  the  apprehension  or  imprisonment  of  any  person  mider  a  warrant 
granted  against  him  as  being  in  meclitatione  fitgm,  or  under  any  decree  or 
obligation  ad  factum  prcestandum"  {s.  4).  Considerable  doubt  was  enter- 
tained after  the  passing  of  the  Act  as  to  the  effect  of  this  provision  (see 
Kidd,  1882,  9  K.  803).  It  has,  however,  been  decided  that  it  only  conserves 
the  general  rule  of  law  which  gives  the  remedy  of  mcditatione  fugoi  warrants 
in  cases  where  diligence  by  imprisonment  may  competently  be  done,  and 
that  accordingly,  in  all  cases  where  imprisonment  for  debt  is  not  now 
competent,  such  warrants  cannot  be  used  {Hart,  1890, 18  E.  169).  The  only 
classes  of  debtors,  therefore,  who  can  now  be  apprehended  and  imprisoned 
as  in  mcditatione  fug m  are  the  following:  (1)  debtors  for  taxes,  fines,  or 
penalties  due  to  Her  Majesty ;  (2)  debtors  for  rates  and  assessments 
lawfully  imposed ;  (3)  debtors  under  decrees  or  obhgations  ad  factum 
prmstandum  (43  &  44  Vict.  c.  34,  s.  4).  The  power  to  imprison  for  failure 
to  pay  sums  decerned  for  aliment  under  45  &  46  Vict.  c.  42,  s.  4,  is  a  dis- 
cretionary power  in  the  Sheriff,  and  not  a  creditor's  right  of  diligence,  and  it 
accordingly  does  not  seem  to  infer  the  competency  oifugm  warrants  in  such 
cases. 

[Stair,  iv.  47.  23 ;  Ersk.  i.  2.  21 ;  Bell,  Com.  ii.  449  ct  scq. ;  Barclay  on 
3Ied.  Fugoi ;  Barclay's  Digest ;  Goudy  on  Banhrup)tcy ,  623  et  seg. ;  Glegg  on 
Reparation,  173  ct  scq. ;  Dove  Wilson,  Sheriff  Court  Practice,  455  ct  seq.] 

(1)  Form  of  Petition. 

Unto  the  Honourable  Her  Majesty's  Justices  of  the  Peace  for  the  County  of  , 

The  Petition  of  A.  B. ; 
Humbly  Sheweth, — 

That  C.  D.,  merchant  in  X.,  and  presently  within  your  jurisdiction,  is  justly  due  and 
owing  to  the  petitioner  the  sum  of  £  ,  being  the  amount  of  [specify  particularly 

the  bond,  bill,  or  other  ground   of  debt,  whether   documentary  or  otherwise,  and  if 
constituted  by  document,  add]  herewith  produced. 

That  the  petitioner  has  raised  [or,  intends  immediately  to  raise]  an  action  against 
the  said  G.  D.  for  payment  and  recovery  of  the  said  debt  and  expenses  of  prosecution. 

That  the  petitioner  has  been  credibly  informed,  and  in  his  conscience  believes,  that 
the  said  C.  D.  is  presently  in  meclitatione  fug  ce  and  about  to  leave  Scotland,  whereby  the 
petitioner  will  be  defrauded  or  disappointed  of  his  said  debt  and  consequents. 

May  it  therefore  please  your  Honours  to  take  the  petitioner's  oath  to  the  verity  of 
the  averments  made  in  this  petition,  and  thereon  to  grant  M'arrant  to  apprehend 
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and  bring  the  said  G.  D.  before  }"0U  for  examination,  and  thereafter  to  commit 
him  to  thepri^^on  of  ,  therein  to  be  detained  until  he  find  suthcient 

caution,  acted  in  your  Courts  Itooks  de  judicio  sisti  in  any  action  for  payment  of 
said  debt  and  consei|uents  which  may  be  raised  against  him  at  the  instance  of  the 
petitioner  (or  in  tlie  said  depending  action) ;  and  in  case  the  said  named  party 
has  left  your  jurisdiction,  to  recommend  to  all  other  judges  and  magistrates  to 
concur  in  your  said  warrant  (and  in  case  of  a  foreig ner  irithout  a  dohiicile,  further 
to  appoint  your  clerk's  office  as  a  domicile  for  the  said  named  party,  where  a 
citation  may  be  left  for  him,  and  to  ai)i)oint  the  same  to  be  sisted  as  such  in  the 
bail-bond  to  be  gi'anted  under  said  warrant). 

According  to  Justice. 

[Subscribed  by  the  Creditor  or  his  Procicrator.] 

Note. — Where  diligence  is  not  ripe  for  execution,  the  prayer  is  that  the 
debtor  shall  find  caution  that  he  shall  continue  within  Scotland  for  a  certain 
time,  or  be  presented  at  a  certain  time  and  place  to  abide  ultimate 
diligence. 

(2)  Creditor's  Depositiox. 

Compeared  the  within-designed  A.  B.,  and  he,  being  solemnly  sworn  and  examined, 
depones  :  That  what  is  contained  in  the  within  petition  is  truth  ;  and  specially  that 
the  debt  therein  mentioned  is  justly  due  by  the  said  C.  I),  to  the  deponent  :  That  the 
deponent  has  been  credibly  infoi'ined,  and  believes  in  his  conscience,  that  the  said 
named  party  is  in  meditatione  fugci',  and  about  immediately  to  leave  Scotland  and  go  to 
or  some  other  place  abroad,  whereby  the  deponent  will  be  defrauded  or  dis- 
appointed of  his  said  debt ;  and  being  specially  interrogated  on  the  grounds  of  his  belief, 
depones  that  he  has  received  the  information  above-deponed  to  from  [Mete 

shortly  the  facts  on  ichirh  the  petitioner  grounds  liis  hi'lief].     All  which   is  truth  as  the 
deponent  shall  answer  to  God. 

[Suhscrihcd  by  the  Creditor  and  the  Magistrate.] 


Meeting's. — Meetings  maybe  divided  into  two  classes:  (1)  those 
convened  for  political,  social,  or  other  purposes,  by  persons  on  whom  no 
legal  duty  to  hold  such  meetings  rests ;  and  (2)  meetings  of  corporate 
bodies  held  for  the  purpose  of  discharging  the  duties  resting  on  them  by  law. 
Two  persons  are  necessary  to  constitute  a  meeting  (Shar2:),  2  Q.  B.  D.  26) ; 
and  a  shareholder  holding  a  proxy  from  another  does  not  constitute  a 
meeting.  (As  in  England  a  "  committee  "  may  consist  of  one  person,  one 
person  may,  in  that  sense,  constitute  a  meeting  of  committee.) 

(1)  A  meeting  may  be  convened  for  any  lawful  purpose,  and  the  con- 
duct and  control  of  such  meetings  are  (when  these  are  not  of  the  second 
class  above  specified)  entirely  in  the  discretion  of  the  conveners.  Persons, 
other  than  the  conveners,  attending  are  present  by  licence  of  the  conveners, 
— whether  the  meeting  be  open  to  the  public  at  large,  without  charge  for 
admission  or  on  payment  of  a  cliarge,  or  open  only  to  a  particular  class, 
without  or  with  payment, — and  tlie  licence  may  be  recalled  at  any  time, 
even  without  return  of  tlie  cliarge.  If  the  licence  to  be  present  is  recalled, 
the  person  must  withdraw;  and  should  he,  after  a  reasonable  time,  fail  to 
leave  the  meeting,  he  may  be  put  out  by  such  force  as  is  reasonably  neces- 
sary for  his  removal.  If  he  uses  violence  towards  those  ejecting  him,  he 
commits  a  breach  of  the  peace  {Wood,  1?>  M.  &  \y.  8o8).  A  i)erson  who 
has  paid  for  admission  cannot  insist  upon  tlie  return  of  his  money  as  a 
condition  of  his  withdrawal ;  his  proper  remedy  is  an  action  for  breach  of 
contract  (Kcrrison,  [1897]  2  Q.  B.  445,  Collins,  J.,  at  p.  448).  It  would 
appear  that  convenors  of  public  meetings  are  not  lionnd  to  alford  an 
opjjortunity  of  speaking  to  any  person  who  dissents  from  their  views 
(Blackwell,  Lrav  of  AfrcfAngs,  4).  In  the  ordinary  case,  a  chairman  does  not 
have  a  dtjuble  vote  {Cam2>hc//,  IHIiJ,  G  I'at.  2;!S). 
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(2)  In  the  case  of  bodies  charged  with  public  or  statutory  duties,  the 
power  to  convene  is  usually  defined.  The  chairman  has  a  general  control 
over  the  proceedings,  and  all  duly  qualified  members  have  a  right  to  be 
present,  and  to  express  their  views  on  the  questions  properly  before  the 
meeting.  But  any  member  who  persists  in  disorderly  interruption  may  be 
ordered  by  the  chairman  to  withdraw,  and,  on  failure  to  comply  with  the 
order,  may  be  removed  by  such  force  as  is  reasonably  necessary.  The 
principle  on  which  this  rests  is  expressed  in  the  maxim,  Quanclo  lex 
aliquid  concedit,  concedere  vidctur  et  illud,  sine  quo  res  ipsa  non  potest 
(Blackwell,  p.  5).  If  the  chairman  leave,  a  new  chairman  must  be  chosen 
before  further  business  {Anderson,  1827,  6  S.  235), 

In  the  case  of  meetings  of  the  first  class,  the  occasion  is  not  privileged 
as  regards  defamation  (cf.  Tkom,  1835,  13  S.  1129);  but  in  the  case  of 
meetings  of  the  second  class,  it  is  privileged.  Ld.  Esher,  M.  E.,  has  thus 
stated  the  law  {Royal  Aquarium,  etc.,  Societij,  [1892]  1  Q.  B.  443):  "  Where, 
as  in  this  case,  a  body  of  persons  (London  County  Council)  are  engaged  in 
the  performance  of  the  duty  imposed  upon  them  of  deciding  a  matter  of 
public  administration  which  interests  not  themselves,  but  the  parties  con- 
cerned and  the  public,  it  seems  to  me  clear  that  the  occasion  is  privileged. 
Therefore,  though  what  is  said  amounts  -to  a  slander,  it  is  privileged, 
provided  the  person  who  utters  it  is  acting  hond  fide,  in  the  sense  that  he  is 
using  the  privileged  occasion  for  the  proper  purpose,  and  is  not  abusing  it. 
It  is  sometimes  said  that  he  must  be  acting  lond  fide  and  not  maliciously  ; 
but  I  do  not  think  that  that  way  of  expressing  the  rule  is  quite  exhaustive 
or  correct.  I  think  the  question  is,  whether  he  is  using  the  occasion 
honestly  or  abusing  it.  .  .  ,  There  is  a  state  of  mind,  short  of  deliberate 
falsehood,  by  reason  of  which  a  person  may  properly  be  held  to  have  abused 
the  occasion,  and  in  that  sense  to  have  spoken  maliciously.  If  a  person, 
from  anger  or  some  other  improper  motive,  has  allowed  his  mind  to  get  into 
such  a  state  as  to  make  him  cast  aspersions  on  other  people,  reckless 
whether  they  are  true  or  false,  it  has  been  held,  and  I  think  rightly  held, 
that  a  jury  is  justified  in  finding  that  he  has  abused  the  occasion."  (See  also 
Pittard,  [1891]  1  Q.  B.  474.) 

A  person  attending  a  public  meeting  and  taking  part  in  the  proceedings 
is  subject  to  criticism  in  the  press,  etc.,  on  his  public  conduct  ;  but  his 
private  character  is  protected  {Alton,  1823,  3  Mur,  284). 

[Blackwell,  Law  of  Meetings  (1898);  Chambers,  Fuhlic  Meetings.'] 

See  also  Amendment  ;  Motion  ;  Pkevious  Question  ;  Minutes  ; 
Mobbing;  Breach  of  the  Peace. 


lYIelior  est  conditio  possidentis  vel  defendentis. 

— This  maxim  means  that  the  position  of  the  possessor  of  a  subject,  concerning 
the  right  to  which  there  is  a  dispute,  is  better  than  that  of  the  person  who 
challenges  his  right  of  possession  by  claiming  the  subject.  The  onus  is  on 
the  challenger  to  establish  a  title  to  the  subject ;  the  possessor  need  not  do 
so ;  and  the  title  established  by  the  challenger  must  be  better  than  that  on 
which  the  possessor  holds. 


IVIeliorationS. — The  term  melioration  is  sometimes  used  to  denote 
improvements  on  land.  When  these  are  effected  by  anyone  in  temporary 
possession,  or  with  limited  ownership,  questions  as  to  the  expense  of  their 
execution,  or  compensation  therefor,  frequently  arise.     The  circumstances 
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in  which  these  questions  most  frequently  occur  are  in  the  cases  of  a  tenant 
under  a  lease  ;  of  a  liferenter  ;  and  of  on  lieir  in  possession  under  a  deed  of 
entail. 

See  Leases  ;  Agricultural  Holdings  Act  ;  Liferent  and  Fee  ;  Entail. 


Member  of  Parliament.— See  Tarliament,  Member  of. 


lYIemorandum  of  Association.— See  Joint  Stock   Com- 
pany. 


Mercantile  Writings. — See  In  ];e  mercatoria  Writings. 
Mercatoria,   In  re. — See  In  re  mercatoria  Writings. 


Merchandise  Marks  Acts,  1887  and  1 89 1  (50  &  51 

Yict.  c.  28,  and  5-4  Viet.  c.  15). — The  Merchandise  Marks  Act,  1862,  declared 
offences  certain  acts  in  connection  with  the  fraudulent  marking  of 
merchandise,  and  the  sale  of  merchandise  falsely  marked  for  the  purpose  of 
fraud.  The  Act  of  1887  repeals  that  of  1862,  and  its  provisions  are 
substituted.  The  Act  of  1891  amends  that  of  1887.  A  parliamentary  com- 
mittee has  been  (1897)  inquiring  into  their  working,  and  an  amending 
Statute  may  be  expected.  The  references  below  are,  unless  where  otherwise 
stated,  to  the  Act  of  1887. 

The  followinu;  are  declared  offences  : — 

1.  Forging  a  trade  mark  (s.  2  (1)  (a)),  which  is  defined  as  a  trade  mark 
registered  in  the  Eegister  of  Trade  Marks,  or  protected  in  any  British 
possession  or  foreign  State  to  which  sec.  103  of  the  Patents,  Designs,  and 
Trade  Marks  xict,  1883,  has  been  made  applicable  (s.  3  (1)).  "Forging" 
may  be  either  (a)  by  making  a  trade  mark,  or  a  mark  so  similar  as  to  be 
calculated  to  deceive,  without  the  proprietor's  assent,  which  assent  must  be 
proved  by  the  defender,  or  (b)  by  falsifying  a  trade  mark  by  alteration, 
addition,  effacement,  or  otherwise  (s.  4). 

2.  Making  a  die,  block,  machine,  or  other  instrument  for  forging  or 
for  being  used  for  forging  a  trade  mark  (s.  2  (1)  (c)). 

3.  Disposing  of  or  possessing  such  die  (s.  2  (1)  (e)). 

4.  Falsely  applying  to  goods  any  trade  mark,  or  mark  so  similar  as 
to  be  calculated  to  deceive  (s.  2  (1)  (&))•  "  Applying "  may  be  either  (a) 
by  applying  such  trade  mark  or  mark  to  the  goods  themselves,  or  (h)  by 
applyuig  it  to  any  covering,  label,  or  thing  with  which  the  goods  are  sold, 
kept,  or  exposed,  or  (c)  by  placing  or  annexing  goods  which  are  sold, 
kept,  or  exposed  for  trade  purposes  in  or  to  any  covering,  label,  or  thing 
to  wliich  it  has  been  a])pliod,  or  (d)  l)y  using  it  in  a  way  calculated  to 
lead  to  the  belief  that  tlie  goods  arc  designated  or  described  by  it 
(s.  5  (1)).  Applying  witliout  the  assent  of  the  proprietor,  which  assent 
must  be  proved  by  the  defender,  is  "  falsely  applying  "  (s.  5  (3)).  Delivery 
of  an  invoice  witli  the  goods  may  be  a  suliicient  application  {Build,  [1891] 
1  Q.  Ji.  408). 

5.  Applying  to  goods  any  false  trade  description  (s.  2  (1)  (d)),  i.e.  a 
description   or   indication   as   to    iminbcr,   ([uantity,   measure,    gauge,    or 
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weight,  place  or  country  of  production,  mode  of  production,  material, 
or  their  being  the  subject  of  an  existing  patent,  privilege,  or  copyright 
(s.  3  (1)).  The  use,  however,  of  the  word  "  patent"  in  a  description  after 
the  patent  has  expired  is  not  necessarily  an  offence  (Gridlcy,  1888, 
5  T.  L.  E.  71).  A  false  customs  entry  is  a  false  trade  description  (Act 
1891,  s.  1).  Any  figure  or  mark  commonly  taken  to  indicate  any  of  the 
above  matters  is  a  trade  description,  and  such  description  may  be  false 
although  a  trade  mark  or  part  of  a  trade  mark  (s.  3  (1)).  This  ofience 
includes  (a)  the  application  of  any  figure,  word,  mark,  or  arrangement,  or 
combination  of  these,  whether  including  a  trade  mark  or  not,  as  may  lead 
to  the  belief  that  the  goods  are  the  manufacture  or  merchandise  of  a  person 
other  than  the  person  whose  manufacture  or  merchandise  they  really  are 
(s.  3  (2)),  and  (h)  the  application  of  any  false  name  or  initials  of  a  person, 
i.e.  a  name  or  initials  which  are  not  a  trade  mark,  and  are  identical  with  or 
a  colourable  imitation  of  the  name  or  initials  of  a  person  carrying  on 
business  in  connection  with  goods  of  the  same  description,  and  are  those  of 
a  fictitious  person  or  one  not  bond  fide  carrying  on  business  in  connection 
with  the  goods  (s.  3  (2)). 

6.  Causing  any  of  these  things  to  be  done  (s.  2  (1)  (/)).  Being  accessory 
from  within,  to  the  commission  outwith,  the  United  Kingdom  of  any  deed 
which  is  an  offence  under  the  Acts  is  equivalent  to  the  commission  of  the 
principal  deed  (s.  11). 

7.  Selling  or  exposing  or  keeping  for  sale  or  any  purpose  of  trade  or 
manufacture,  any  goods  or  things  to  which  any  forged  trade  mark  or  false 
trade  description  is  applied,  or  to  which  any  trade  mark,  or  mark  so  similar 
as  to  be  calculated  to  deceive,  is  falsely  applied  (s.  2  (2)). 

8.  Falsely  representing  that  any  goods  are  made  by  a  person  holding  a 
royal  warrant,  or  for  the  service  of  Her  Majesty,  or  of  any  of  the  Eoyal 
Family,  or  of  any  Government  department  (s.  20). 

The  prosecution  may  be  by  a  private  party  qualifying  an  interest,  with 
the  concurrence  of  the  procurator-fiscal  {Burns,  1897,  35  8.  L.  E.  265); 
but  in  a  case  of  offence  S,  it  was  held  in  the  Sheriff"  Court  that  being  a  com- 
peting trader  was  not  suiiicient  interest  (Tifi'cn,  4  S.  L.  T.  514). 

Special  provision  is  made  for  the  application  of  the  Acts  in  the  case  of 
watches  and  watch-cases  (s.  7),  for  the  stamping  of  the  latter  at  the  Assay 
Office  (s.  8),  and  for  the  prohibition  of  the  importation  of  goods  which,  if 
sold,  would  be  liable  to  forfeiture  (s.  16).  A  vendor  of  marked  goods  is 
held  to  warrant  the  marks  as  genuine,  not  forged  or  falsely  applied,  and  the 
trade  description  as  not  false,  unless  the  contrary  is  stated  in  a  signed 
writing  delivered  and  accepted  at  the  time  by  the  vendee  (s.  17). 

The  following  are  declared  defences  : — 

To  a  charge  of  one  of  the  off'ences  1  to  6,  the  defender  may  prove  he 
acted  without  intent  to  defraud.  Intent  to  make  a  purchaser  take  some- 
thing he  does  not  mean  to  take,  although  it  may  be  equally  as  good  as 
what  he  desires,  is  intent  to  defraud  (Starei/,  24  Q.  B.  D.  90). 

To  a  charge  of  off'ence  7,  the  defender  may  prove  that,  having  taken 
all  reasonable  precautions  against  committing  an  offence,  he  had  no  reason 
to  suspect  the  genuineness  of  the  trade  mark,  mark,  or  trade  description, 
and  on  demand  gave  to  the  prosecutor  all  the  information  in  his  power 
with  respect  to  the  persons  from  whom  he  obtained  the  goods ;  or, 
alternatively,  that  otherwise  he  acted  innocently  (s.  2  (2)).  Intent  to 
defraud  is  not  an  ingredient  of  the  offence  (Wood,  24  Q.  B.  D.  162). 

To  a  charge  of  one  of  the  offences  2,  4,  5,  or  under  6  of  having  caused  one 
of  these  to  he  committed,  the  defender  may  prove  that  he  is  employed  by 
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other  persons  iu  the  ordinary  course  of  bis  business  to  do  work  of  the  kind, 
and,  baviug  no  interest  by  way  of  profit  or  commission  on  sale,  was  so 
employed  by  some  person  resident  in  the  United  Kingdom  in  the  particular 
case,  and,  having  taken  all  reasonable  precautions,  had  no  reason  to  suspect 
the  genuineness  of  the  trade  mark,  mark,  or  trade  description,  and  has 
given  to  the  prosecutor  all  the  information  in  his  power  as  to  the  persons 
on  whose  behalf  it  was  applied.  He,  however,  will  remain  liable  for  the 
expenses  of  the  prosecution,  unless  he  has  given  notice  that  he  intends  to 
rely  on  this  defence  (s.  6). 

To  a  charge  of  offence  5,  or,  so  far  as  applicable,  offences  6  and  7,  the 
defender  may  prove  that  the  trade  description  in  question  was  generally 
and  lawfully  applied  at  the  passing  of  the  Act  to  goods  of  a  particular 
class,  or  manufactured  by  a  particular  method,  to  indicate  the  particular 
class  or  method.  If,  however,  the  name  of  a  place  or  country  be  included 
in  such  trade  description  in  such  a  manner  as  to  mislead  as  to  the  place  of 
origin,  then  there  must  also  be  given  the  place  of  origin,  and  a  statement 
that  it  is  the  place  of  origin  (s.  18). 

To  a  charge  of  any  of  the  offences,  the  defender  may  prove  that  he  is  a 
servant  of  a  master  resident  in  the  United  Kingdom,  acting  under  instruc- 
tions, and  has  given  all  information  as  to  his  master  (s.  19  (3)). 

The  penalty  for  offences  1  to  7  is,  (a)  on  conviction  on  indictment, 
imprisonment  with  or  without  hard  labour  for  a  term  not  exceeding  two 
years,  or  a  fine,  or  imprisonment  and  fine ;  (b)  on  summary  conviction, 
imprisonment  with  or  without  hard  labour  for  a  term  not  exceeding  four 
months,  or  a  fine  not  exceeding  £20,  and  in  the  case  of  a  second  or 
subsequent  conviction,  imprisonment  with  or  without  hard  labour  for  a 
period  not  exceeding  six  months,  or  to  a  fine  not  exceeding  £50,  and  in 
every  case  the  forfeiture  of  every  article  or  instrument  by  means  of  or  in 
relation  to  which  the  offence  was  committed  (s.  2  (3)).  The  penalty  for 
offence  8  is,  on  summary  conviction,  a  fine  not  exceeding  £20  (s.  20). 

The  Court  of  summary  jurisdiction  is  the  Sheriff  Court.  A  defender 
charged  there  with  one  of  the  offences  1  to  7,  on  appearing  before  the 
Court  and  before  the  charge  is  gone  into,  is  to  be  informed  of  his  right  to 
be  tried  on  indictment,  and  if  he  requires,  be  so  tried  (s.  2  (6)).  No 
facsimile  or  description  is  required  in  any  indictment  or  document  in 
mentioning  a  trade  mark  or  trade  description,  but  a  statement  that  it  is 
a  trade  mark  or  trade  description  is  sufficient  (s.  9).  A  defender,  his 
wife  or  her  husband,  may,  in  the  defender's  option,  be  called  as  a  witness 
(s.  10  (1)),  and  evidence  of  the  port  of  shipment  is  jyrimd  facie  evidence  of 
the  place  of  origin  of  imported  goods  (s.  6  (2)).  Provision  is  made  for  the 
issuing  of  a  search  warrant  (s.  12  (1)),  the  forfeiture  of  goods  or  things  the 
owner  of  which  is  unknown  (s.  12  (2)),  and  the  disposal  of  all  forfeited 
goods  (s.  2  (4)),  s.  12  (3)).  The  prosecution  of  an  offence  must  be  com- 
menced within  three  years  of  its  commission  and  one  year  of  its  being 
discovered  by  the  prosecutor  (s.  15).  Expenses  may  be  granted  to  either 
party  by  the  Court  (s.  14). 

Merchant  Shipping.— See  Ship;  Seamen. 

IYICSSeng"CrS-at-ai*mS  are  the  officers  employed  to  execute  all 

writs  proceeding  from  the  Courts  of  Session  and  Justiciary.     It  has  been 
maintained  that,  but  it  is  uncertain  wlicthcr,  messengers  can  execute  writs 
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issuing  from  the  Sheriff  Courts  (Wilson's  Sheriff  Court  Practice,  p.  45).  A 
messenger  cannot  be  a  procurator  before  the  Sheriff  Court  {Bowhill,  1825,  4 
S.  61).  Although  thus  subservient  to  these  Supreme  Courts,  they  are 
nevertheless  appointed  by,  and  directly  under  the  control  of,  the  Lyon 
King-of-Arms.  It  is  uncertain  at  what  precise  period  messengers  came  to 
discharge  these  functions,  but  it  is  probable  that  the  office  dates  from  the 
time  of  the  institution  of  the  Court  of  Session.  The  name  first  appears  in 
our  Statute  books  in  1587,  ch.  46 ;  but  that  Statute  gives  evidence  of  their 
prior  existence,  for  its  object  was  to  regulate  the  office  and  diminish  the 
number  of  messengers.  There  seems  to  have  been  at  one  time  much  abuse 
of  the  office,  and  we  find  that  between  1587  and  1672  Statutes  were 
passed  for  the  admission  and  control  of  messengers  by  the  Lyon  King-of- 
Arms. 

Jurisdiction  of  the  Lyon  King-of-Arms. — (1)  With  regard  to  the  admis- 
sion of  messengers,  the  Lyon's  authority  is  undoubted.  He  alone  has  the 
power  of  appointment.  The  applicant  has  to  comply  with  certain  regula- 
tions, and  he  must  find  caution  for  the  due  exercise  of  his  office.  Any 
messenger  may  object  to  the  applicant's  admission.  Such  objection  must  be 
taken  before  the  Lyon  himself,  under  right  of  appeal  to  the  Court  of  Session. 
It  is  incompetent  even  after  appointment  to  bring  an  action  on  such  grounds 
directly  to  the  Court  of  Session  without  first  going  before  the  Lyon  Court 
{Lindsay,  11 U,  Mor.  8889). 

If  the  applicant  be  found  fit  for  admission,  the  Lyon  or  his  depute 
administers  the  oaths  of  allegiance  and  de  fidcli  administration} c  officii. 
There  is  then  delivered  to  him  his  commission,  and  at  the  same  time  he 
receives  his  blazon  and  wand  or  baton.  It  was  from  the  impression  of  the 
King's  Arms  on  this  blazon  that  "  messenger-ft^«r??).s "  derived  its  name. 
Besides  these  insignia,  the  officer  had  formerly  a  horn,  the  blowing  of  which 
was  necessary  in  discharging  his  office.  The  exhibition  of  these  insignia  is 
of  practical  importance  (1)  so  as  to  constitute  the  crime  of  "deforcement" 
if  the  officer  be  resisted ;  (2)  in  apprehensions  where  imprisonment  for  civil 
debt  is  still  competent.  The  use  of  the  "  wand  of  peace  "  is  necessary  in 
order  to  constitute  "  imprisonment "  in  the  sense  of  the  Act  1696,  c.  5  (Eoss, 
Lect.  i.  338 ;  Bell,  Com:  ii.  436). 

(2)  While  it  is  thus  clear  that  the  appointment  of  messengers  rests 
exclusively  with  the  Lyon  King-of-Arms,  it  is  not  easy  to  state  with  precise- 
ness  the  nature  and  extent  of  his  jurisdiction  over  them  in  the  discharge  of 
their  duties. 

The  Lyon  can  competently  judge  of  deprivation  of  messengers,  and  the 
penalties  in  their  bonds  of  caution,  but  actions  of  damages  for  abuse  of 
office  are  not  competent  in  his  Court  (Crierson,  1668,  Mor.  7651 ;  Heriots, 
1666,  Mor.  7649). 

Formerly  there  was  doubt  as  to  the  Lyon's  power  to  punish  messengers 
for  malversation  without  the  concurrence  of  the  Court  of  Session,  but  it  may 
be  held  established  as  the  intention  of  the  Statutes,  supported  by  custom, 
that  the  Lyon  has  power  to  fine,  suspend,  or  deprive  of  office  messengers  for 
certain  acts  of  malversation.  Such  proceedings  are  liable  to  review  in  the 
Court  of  Session  in  ordinary  form  {Camplcll-Hook,  1766,  Mor.  7652  ;  Lindsay, 
supra;  Clyne,  1831,  9  S.  338). 

Executions  made  by  messengers  after  their  proper  removal  from  ofBce 
are  null.  But  publication  in  accordance  with  the  regulations  issued  from 
the  Lyon  Court  must  have  been  made.  Before  these  regulations  were  issued 
there  was  doubt  as  to  what  publication  was  sufficient. 

Jurisdiction  of  Court  of  Session. — The  jurisdiction  of  the  Court  of  Session 
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over  messengers  is  not  limited  to  review  of  proceedings  of  the  Lyon  Court. 
The  Lords  of  Session  have  always  entertained  an  original  and  concurrent 
jurisdiction  in  all  tliat  relates  to  the  duties  of  mcssengers-at-arms  naturally 
arising  out  of  the  relations  in  which  these  officers  stand  towards  them  as 
the  executors  of  writs  and  process  issuing  from  their  Court.  The  Court  of 
Session,  on  presentation  of  a  summary  complaint,  possesses  power,  in  common 
with  the  Lyon  Court,  to  fine,  suspend,  or  deprive  of  office. 

The  Court  of  Session  has  on  several  occasions,  in  the  exercise  of  its 
noUlc  offieium,  authorised  sheriff  officers  to  act  as  messengers  in  districts 
where  no  messenger-at-arms  resided.  Under  the  Court  of  Session  Act,  1868 
(31  &  32  Vict.  c.  100,  s.  19),  service  of  summonses  and  citations  of 
witnesses  may  be  made  hy  sheriff  officers  in  such  circumstances,  but  no 
provision  is  made  for  execution  of  diligences  by  them  {llohcrtson.,  189:5, 
20  E.  712;  North  of  Scotland  Bank,  1891,  18  K.  460;  Schweitzer,  1868,  7  M. 
24). 

Liability  of  Messengers  and  their  Cautioners. — "  A  messenger,  in  under- 
taking his  office,  becomes  bound  as  it  were  by  special  contract  to  discharge  its 
duties  in  any  way,  or  again  at  whomsoever  he  may  be  employed  to  do  so  "  (per 
Ld.  Gillies  in  Glen,  1841,  4  D.  p.  42).  He  must  be  able  to  apply  the 
necessary  skill  under  the  ordinary  rule  of  professional  men  (Bell,  Com. 
ii.  489.)  It  is  incompetent  for  a  messenger  to  execute  diligence  for  his 
own  behoof  and  that  of  another  on  a  bill  which  he  has  indorsed  {Dahjlcish, 
1822,  1  S.  544). 

Both  the  messenger  and  the  cautioner  are  liable  not  only  to  the 
employer  but  to  any  person  suffering  damage  "  through  the  negligence, 
fraudful  or  informal  execution  of  tlie  messenger"  (Clason,  1842,  4  D.  743; 
Glen,  supra;  Kennedy,  1^21,  1  S.  210;  Strvthers,  1847,  9  D.  1437;  affd. 
1850  ;  7  Bell's  App.  390  ;  Petersen,  1868,  6  M.  218  ;  Conpcr,  1868,  7  M.  102). 
But  they  would  not  be  liable  to  pay  the  debt  until  it  had  been  constituted 
against  the  debtor  {Wright,  1827,  5  S.  311).  And  a  messenger  is  not 
liable  in  damages  for  executing  diligence  for  a  sum  larger  tlian  was 
actually  due,  unless  he  was  cognisant,  or  ought  to  have  been  cognisant, 
of  the  charge  {Henderson,  1871,  10  M.  104).  The  cautioner  is  liable 
only  for  what  the  messenger  does  or  neglects  to  do  in  his  proper  office  of 
messenger  (Bell,  Com.  ii.  382).  Thus  a  messenger  occasionally  acts  also  as 
an  agent,  and  the  cautioner  is  not  liable  for  his  actings  in  that  capacity 
{Welsh,  1781,  Mor.  8893  ;  and  see  Hamilton  1817,  19  F.  C.  291  ;  Wilson 
&  Co.,  1817,  19  R  C.  268). 

The  messenger,  as  such,  has  no  discretionary  power.  If  his  instructions 
are  direct  and  unambiguous,  he  is  bound  to  follow  them.  lUit  if  they 
give  a  discretionary  power,  duly  exercised  by  him,  he  is  not  liable  {Cidlen, 
1847,  9  D.  606).  It  has  been  settled  in  many  cases  that  the  measure  of 
damages  to  the  employer  is  the  full  amount  of  the  debt.  It  has,  however, 
been  pointed  out  that,  now  that  diligence  is  against  the  property  and  not 
against  the  person,  it  would  appear  more  reasonal)le  that  the  measure  of 
loss  should  be  the  amount  actually  i-ecoverable. 

Licdnlity  of  Employrr. — It  has  always  been  held  that  the  eni])loyer  (being 
a  private  party)  of  a  messenger  or  slieriff  officer  is  lial)lo  for  his  actings  in 
executing  the  diligence  {Bmttie,  1846,  8  D.  930).  15ut  he  will  not  be  liable 
for  an  entirely  unauthorised  proceeding,  such  as  executing  diligence  a  second 
time  {Stewart,  1784,  Mor.  13989).  This  liability  of  the  employer  lias  been 
questioned  in  later  years  {Le  Contc,  1880,  8  K.  175),  but  the  case  of  IJeattie, 
supra,  has  never  been  overruled. 

[Stair,  iv.  47.  14  ;  Ersk.  i.  4.  33  ;  Bankt.  ii.  503-507  ;  Bell,  Com.  ii.  100, 
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435;  Bell,  Prin.  154,  219,  296,  297,  2041 ;  Eoss,  Led.  i.  286,  302,  338,  429, 
446  ;  Campbell  on  Citation,  chap,  ii.] 

See  Execution  by  Messengek;   Defokcement;  Lyon  King-of-Aems  ; 
Shekiff  Officee. 


IVICSSiS  SCmcntcm  SCquitur.— The  doctrine  that  the  per- 
son who  sows  the  crop  is  entitled  to  reap  it  is  expressed  by  the  Latin 
maxim,  Mcssis  sementem  sequitur.  This  maxhn  is  chiefly  applicable  in 
questions  between  owner  and  lo7id  fide  possessor,  heir  and  executor,  liar 
and  liferenter's  representative.  In  cases  of  Sow^f/f/f  possession  it  implies 
that,  if  the  possessor  have  sown  the  ground  while  his  lona  fides  con- 
tinued, he  has  the  right  to  reap  the  crop,  even  if  he  should  discover  before 
reaping  it  that  another  has  a  preferable  title  to  the  land  (Ersk.  Imt. 
ii.  1.  26 ;  Eankine,  Zmieloivncrsliij),  78).  On  the  same  principle,  the  crop 
which  a  deceased  person  has  sown  belongs  not  to  his  heirs,  but  to  his 
executors  (Stair,  ii.  1.  2).  Similarly,  if  a  liferenter  had  sown  land  of  which 
he  was  in  the  natural  possession,  his  representatives  are,  on  his  death,  entitled 
to  the  whole  crop  without  payment  of  any  rent  to  the  fiar  (Ersk.  Inst.  ii.  9. 
65  ;  Bell,  Frin.  1045  ;  Eankine,  Zemdoumcrshij),  643 ;  M'JIath,  1621,  Mor. 
15877  ;  Guthrie,  1671,  Mor.  15891 ;  Cocklimi,  1748,  Mor.  15911).  In  the  case 
of  a  liferent  lease,  if  the  liferenter  die  between  the  sowing  and  the  reaping 
of  the  ground,  his  representatives  will  be  entitled  to  the  crop  on  paying  a 
proportion  of  the  rent  (Eankine,  Leases,  527 ;  Stewart,  1796,  Mor.  13853). 
The  maxim  holds  good  in  parochial  law  where  the  glebe  has  been  sown 
prior  to  the  minister's  death,  for  in  this  case  his  representatives  are  entitled 
to  the  crop.  On  the  same  principle,  in  cases  of  translation  or  deprivation, 
the  minister  who  has  bond  fide  sown  the  crop  has  the  right  to  reap  it. 
Where  a  glebe,  which  has  been  let,  is  sown  prior  to  the  vacancy,  or  at  least 
prior  to  the  induction  of  the  new  incumbent,  the  tenant  is  entitled  to  the 
crop  (Eankine,  Zmscs,  32 ;  ConneU,  Parishes,  Aoo  ;  Duncan,  Pa7\  Pec.  Levw, 
x.  70;  Colvil,  1665,  Mor.  464);  and  the  late  minister's  representatives  are 
entitled  to  the  rent  {Taylor,  1853,  2  Stuart,  538). 

What  is  included  under  the  term  "  messis"  is  not  quite  certain.  The 
maxim  undoubtedly  applies  to  annual  industrial  fruits  which  require 
yearly  seed  and  industry,  as  wheat,  barley,  and  artificial  hay  of  the  first 
crop.  Just  as  certainly  it  does  not  apply  to  trees  and  natural  fruits  not 
requiring  seed  and  cultivation.  But  it  is  doubtful  how  far  it  applies  to 
hay  of  the  second  crop  and  to  nursery  plants.  These  two  kinds  of  crop 
would  certainly  be  treated  as  industrial  fruits  in  questions  between  landlord 
and  tenant,  but  in  a  question  of  succession  authorities  differ  as  to  whether 
heir  or  executor  would  be  preferred  (Ersk.  Inst.  ii.  2.  4 ;  Bell,  Pri7i.  1473 ; 
Eankine,  Landowner  ship,  79.  Contrast  Sinclair,  1744,  j\Ior.  5422  ;  Wight, 
1796,  Mor.  5446 ;  M.  of  Tweeddale,  19  Nov.  1816,  F.  C,  with  Gordon,  1806, 
Hume,  188  ;  Keith,  1825,  4  S.  267  ;  Lyall,  1832,  11  S.  96). 


IVIetuS. — Civilians  distinguish  two  kinds  of  vis — vis  absoluta,  the 
use  of  physical  force,  and  vis  compulsiva,  which  operates  by  means  of  threats 
inspiring  fear.  The  latter  kind  of  vis  is  practically  identical  with  metus. 
Under  the  strict  jus  civile  a  transaction,  although  induced  by  threats,  was 
nevertheless  valid  and  effectual.  The  prtetor,  however,  corrected  this  by 
affording  the  person  intimidated  the  means  of  cancelling  the  trans- 
action  which    had    been    forced   upon   him.      Under    the    prtetorian    law 
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intiinidaliuu  {iiidua)  was  the  groimd  of  an  adio  (or  cxccptiu)  (jao  mdus 
causd,  Qind  aho  was  recognised  as  a yus^a  causa  for  the  granting  of  restUuti 
in  integrum.  To  produce  such  effects  the  mdus  required  to  be  (1)  illegal 
i.e.  exercised  l^y  a  person  who  had  no  right  to  do  so ;  (2)  of  such  a  nature  as 
to  affect  not  only  some  nervous  persons  {cani  homines),  but  a  person  of 
orihnary  strength  of  character;  and  (3)  must  threaten  an  immediately 
impending  evil  (metus  prcesens  seu  opinio  impcndentis  mali).  The  subject  is 
fully  discussed  in  Dig.  4.  2,  in  which  title  may  be  foiuul  many  examples  of 
what  did,  or  did  not,  constitute  metus  in  Eoman  law. 

For  the  Scots  law  on  this  subject,  and  its  relation  to  the  Eoman  law, 
see  Stair,  i.  9.  8 ;  i.  17.  14:  More's  Notes  to  Stair,  Iviii ;  Ersk.  iii.  1.  1(J  ; 
iv.  L  26  ;  Bell,  Com.  i.  314. 

See  Extortion  :  Eedugtiox. 


IVlid  -  Superiority.  —  See    SurERiORiTY ;     Feudal     System; 
Dominium  directum. 


Military  Lands  Act,   1892.— This  Act  (55  &  56  Vict.  c.  43) 

gives  power  to  the  Secretary  of  State,  to  volunteer  and  yeomanry  (s.  19) 
corps  with  his  consent,  and  to  county  or  town  councils  at  the  request  of 
one  or  more  volunteer  corps,  to  purchase  land  for  military  purposes  (s.  1). 
The  machinery  for  making  the  purchase  is  to  be  the  Lands  Clauses  Acts 
with  certain  modifications  (ss.  2  and  20).     Any  expenses  incurred  by  the 
council  of  a  county  or  borough  for  the  purposes  of  this  Act  are  to  be  paid 
out  of  the  county  fund  or  borough  fund  or  borough  rate.     Sees.  5,  6,  7  and 
25  give  certain  borrowing  powers  to  volunteer  corps  and  burgh  councils, 
and  the  case  of  the  disbandment  of  a  volunteer  corps  is  dealt  with  by  sec.  8. 
Sec.  25  (6)  gives  power  to  any  person  or  body  of  persons  or  authority 
holding  land  for  ecclesiastical  or  public  purposes  to  lease  such  land  to  a 
Secretary  of  State  or  to  a  volunteer  corps  for  military  purposes  for  any 
term  not  exceeding  twenty  years,  subject  to  certain  provisions.     Part  II.  of 
the  Act  gives  power  to  a  Secretary  of  State  to  make  bye-laws  as  to  the  use 
of  lands  held  for  military  purposes,  and  for  securing  the  safety  of  the  public. 
No    bye-law   made    in   pursuance   of   these   powers   may   take   away    or 
prejudicially  affect  any  right  of  common  (s.  14  (1)).     "A  bye-law  made 
under  this  Act  shall  not  interfere  with  any  highway,  unless  made  with  the 
consent  of  the  authority  having  the  control  of  the  repair  of  the  roads  of  the 
town,  district,  or  parish  or  other  area  in  which  the  highway  is  situate ;  but 
where   it   appears   to   the   authority   that   any   highway   crosses  or  runs 
inconveniently  or  dangerously  near  to  any  land  the  use  of  which  can  be 
regulated  by  bye-laws  under  this  Act,  the  authority  may  consent  to  a  bye- 
law  providing,  to   such   extent   as   seems   reasonable,  for   the   temporary 
diversion  from  time  to  time  of  the  highway,  or  for  the  restriction  from  time 
to  time  of  the  use  thereof"  (s.  16  (1)).     "  Any  such  highway,  if  a  foot- 
path, may  (without  prejudice  to  any  other  form  of  stopping  or  diverting  the 
same)  be  stopped   up  or    diverted   in   tlie  manner   in  whicli  a  foot])atli, 
crossing  or  running  inconveniently  or  dangerously  near  to  any  land  leased 
under  Part  I.  of  this  Act,  may  he  stopped  up   or  diverted"  (s.  16  (2)). 
The  proposed  Ijye-laws  must  first  be  made  known    in   the  locality,  and 
objections,  if  any,  received  and  considered  :  and  wlicn  any  such  bye-laws  are 
made,  the  area  affected  must  be  marked  out,  and  the  bye-laws  pulilislicd  in 
such  manner  as  appears  to  the  Secretary  of  State  necessary  to  make  them 
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known  to  all  persons  in  the  locality  (s.  17  (1)).  Persons  oiiending  against 
any  bye-law  nnder  the  Act  are  liable  on  summary  conviction  to  a  fine  not 
exceeding  £5,  and  may  be  removed  by  any  constable  or  officer,  authorised 
in  manner  provided  by  the  bye-law,  from  the  area,  whether  land  or  water, 
to  which  the  bye-law  applies,  and  taken  into  custody  without  warrant,  and 
brought  before  any  Court  of  summary  jurisdiction,  to  be  dealt  with  according 
to  law ;  and  any  vehicle,  animal,  vessel,  or  thing  found  in  any  area  in 
contravention  of  any  bye-law  may  be  removed  by  any  constable  or  officer, 
and,  on  due  proof  of  sucli  contravention,  be  declared  by  a  Court  of  summary 
jurisdiction  to  be  forfeited  to  Her  Majesty  (s.  17  (2)).  In  the  case  of 
leased  lands  the  bye-laws  must  not  be  inconsistent  with  anything  contained 
in  the  lease,  and  the  lessor  may  stipulate  in  the  lease  that  his  consent  must 
be  obtained  before  any  bye-law  is  made,  or  power  may  be  granted  to  him 
under  the  lease  to  make  bye-laws  himself,  with  the  consent  of  the  Secretary 
of  State.  Sec.  21  gives  power  to  the  Secretary  of  State  to  authorise  any 
person  to  enter  on  any  lands  for  the  purpose  of  erecting,  repairing,  or 
replacing  alignment  works  for  the  purposes  of  coast  defence,  and  the  owner 
of  the  land  may  claim  compensation  for  any  damage  done.  The  expression 
"  military  purposes  "  includes  rifle  or  artillery  practice ;  the  building  and 
enlarging  of  barracks  and  camps ;  the  erection  of  butts,  targets,  batteries, 
and  other  accommodation  ;  the  storing  of  arms  ;  military  drill  and  any  other 
purpose  connected  with  military  matters  approved  by  the  Secretary  of 
State. 


IVIilitary  Law. — The  law  relating  to  and  administered  by  military 
Courts,  and  dealing  with  the  discipline  and  administration  of  the  army,  and 
persons  forming  part  of  or  following  an  army,  and  who  are  declared  by  the 
Army  Act  to  be  subject  to  military  law.     See  Aemy  ;  Maktial  Lx^Y. 

IVIilitary  Manoeuvres  Act,   1897.— The  Act  of  1897(60 

&  61  Vict.  c.  43)  now  regulates  the  carrying  out  of  military  mananivres. 
Sec.  1  (1)  provides  that  Her  Majesty  may,  by  Order  in  Council,  authorise 
the  execution  of  military  manoeuvres  within  specified  limits  and  during  a 
specified  period  not  exceeding  three  months.  The  same  limits,  or  any  part 
thereof,  must  not  be  specified  more  than  once  in  any  period  of  five  years. 
(2)  A  draft  of  the  order  must  be  sent,  not  less  than  six  months  before  the 
order  is  to  come  into  force,  to  each  county  council,  county  borough  council 
(defined  to  mean  in  Scotland  royal  burgh,  parliamentary  burgh,  or  burgh 
under  the  Burgh  PoHce  (Scotland)  Act,  1892  (s.  8  (1)),  district  council  (in 
Scotland  the  district  connnittee  acting  under  the  Local  Government  (Scot- 
land) Act,  1889,  or  the  county  council,  where  no  such  district  committee 
exists  (s.  8  (1)),  and  parish  council  wholly  or  partly  within  the  specific 
limits.  Notice  of  intention  to  make  the  order  must  be  advertised  for  three 
months  in  at  least  two  newspapers  circulating  in  the  district.  (3)  The 
draft,  before  being  submitted  to  Her  Majesty  in  Council,  must  be  laid  before 
each  House  of  Parliament  for  thirty  days  on  which  the  House  is  sitting, 
and  it  cannot  be  submitted  unless  both  Houses  present  an  address  to  Her 
Majesty  praying  that  the  order  may  be  made.  Under  sec.  2,  where  an  Order 
in  Council  has  been  made  authorising  the  execution  of  military  manceuvres, 
the  authorised  forces  may,  under  the  direction  of  the  Secretary  of  State 
and  within  the  specified  period  and  limits:  (a)  pass  over  and  encamp, 
construct   mihtary   works,   not  of    a   permanent    character,  and   execute- 
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military  manceuvres  on  any  authorised  laud ;  (b)  supply  themselves  with 
water,  but  not  so  as  to  interfere  with  any  industry  or  deprive  any  private 
owner  of  a  water  supply,  or  public  authority  of  the  supply  shown  to  be 
required  by  those  entitled  to  use  such  water  supply.  Provided  as  follows  : 
"(1)  Nothing  in  this  Act  shall  authorise  entry  on  or  interference  with 
(except  to  the  extent  of  using  authorised  roads)  any  dwelling-place,  place 
of  worship,  school,  factory,  workshop,  store,  or  premises  used  for  the  carry- 
ing on  of  any  trade,  business,  or  manufacture,  farmyard,  garden,  orchard, 
pleasure-ground  or  nursery-ground,  burial-ground,  ground  attached  to  any 
place  of  worship  or  school,  or  any  premises  enclosed  within  the  curtilage  of 
or  attached  to  any  dwelHng-house,  or  any  enclosed  wood  or  plantation.  (2) 
The  officer  in  connnand  of  the  authorised  forces  shall  take  care  that  there 
is  no  interference  with  earthworks,  ruins,  or  other  remains  of  antiquarian 
or  historical  interest,  or  with  any  picturesque  or  valuable  timber,  or  other 
natm-al  features  of  exceptional  interest  or  beauty,  and  shall  be  empowered 
to  prevent  trespass  or  damage  to  property  by  persons  not  belonging  to  the 
forces,  and  shall  cause  all  lands  used  under  the  powers  conferred  by  this 
Act  to  be  restored  as  soon  and  as  far  as  practicable  to  their  previous 
condition." 

Sec.  3  gives  power  to  two  justices,  not  being  military  officers  in  com- 
mand of  the  forces,  on  the  application  of  a  commissioned  otiicer  in  commanil 
of  the  authorised  forces  or  part  thereof,  to  close  for  forty-eight  hours  any 
right-of-way,  and  to  close  for  any  period  not  exceeding  twelve  hours  any 
county,  main,  or  parish  road,  under  certain  formalities  and  restrictions. 
Sec.  4  provides  fm-  the  appointment  of  a  Military  Manceuvres  Commission, 
consisting  of  two  persons  appinnted  by  the  council  of  each  county,  and  one 
by  the  council  of  each  burgh  wholly  or  partly  within  the  specific  limits, 
together  with  such  other  persons,  being  resident  owners  or  occupiers  of  land 
within  tlie  limits,  as  the  Secretary  of  State  may  appoint,  but  such  persons 
must  be  less  in  number  than  the  county  and  burgh  representatives.  Three 
members  form  a  quorum,  and  the  chairman  has  a  second  or  casting  vote. 
Sec.  5  authorises  the  Commission  to  make  certain  orders  and  regulations, 
and  lays  down  the  procedure  under  which  they  are  to  be  made  and 
pulilished.  Under  sec.  G  compensation  is  to  be  made,  out  of  money  to  be 
prijvided  by  Parliament,  "  for  any  damage  done  to  person  or  property,  or 
interference  with  rights  or  privileges,  arising  from  putting  in  force  any  of 
the  provisions  of  this  Act,  and  whether  or  not  occasioned  by  the  acts  or 
defaults  of  the  authorised  forces,  including  therein  all  expenses  reasonably 
incurred  in  protecting  person,  property,  rights  and  privileges,  and  any 
damage,  by  reason  of  excessive  weight  or  extraordinary  tradic,  to  any 
highway  for  the  re^jair  of  which  any  public  body  or  any  individual  is 
respojisible."  The  Commission  may  appoint  compensation  officers  with  the 
concurrence  of  the  Treasury,  and  make  regulations  for  the  determination 
and  payment  of  claims  (s.  G  (2)  and  (3)) ;  and  "  cases  of  compensation  not 
settled  by  agreement  shall  be  settled  as  questions  of  disputed  compensation 
under  subsec.  10,  sec.  25,  of  the  Local  Government  (Scotland)  Act,  1894  (57 
&  58  Vict.  c.  58)."  Sec.  7  provides  :  "  (1)  if  within  the  limits  and  during  the 
period  specified  in  an  order  authorising  mihtary  manauivres  under  this 
Act  any  person  (a)  wilfully  and  unlawfully  obstructs  or  interferes  with 
the  execution  of  tlie  manceuvres,  or  (b)  without  due  authority  enters  or 
remains  in  any  camp,  lie  shall  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  forty  shillings,  and  he  and  any  animal  or  vehicle  under  his 
charge  may  be  removed  by  any  constable,  or  by  or  by  order  of  any  com- 
missioned officer  of  tlie  authorised  forces.     (2)  If  within  the  Umits  and 
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during  the  period  aforesaid  any  person  (a)  without  due  authority  moves 
any  flag  or  other  mark  distinguishing,  for  the  purposes  of  the  manoeuvres, 
any  lands,  or  (b)  maliciously  cuts  or  damages  any  telegraph  wire  laid  down 
by  or  for  the  use  of  the  authorised  forces,  he  shall  be  liable  on  summary 
conviction  to  a  fine  not  exceeding  five  pounds." 


lYIilitary  Testament. — An  officer  or  soldier  on  actual  military 
service  may  make,  as  to  his  personal  property,  a  nuncupative  will  without 
writing,  and  declared  before  a  sufficient  number  of  witnesses  (7  Will.  iv. 
and  l\ict.  c.  26). — [Stephen,  CWi.  ii.  588;  WilHams,  Uxrs.  p.  104,  and 
cases  there  cited ;  Williams,  Personal  Projicrty,  i.  409.] 

lYIilitia. — The  principal  Statutes  regulating  the  militia  are  42  Geo. 
III.  c.  90  (England),  c.  91  (Scotland),  and  45  &  46  A'ict.  c.  49.  The  two 
former  Acts  consolidated  the  laws  relating  to  tlie  militia  which  is  raised  by 
ballot.  A  quota  of  men  is  appointed  for  each  county,  and  this  quota  is 
divided  among  the  parishes,  under  the  supervision  of  the  Lieutenant  of  the 
county  and  Deputy-Lieutenants.  All  males  between  eighteen  and  thirty 
(23  &  24  Vict.  c.  120)  are  liable  for  five  years'  service,  with  the  following 
exceptions :  Men  under  5  feet  4  inches  or  medically  certified  unfit,  peers, 
commissioned  officers  of  the  forces  on  full  pay  or  half  pay,  non-commis- 
sioned officers  and  privates  in  other  forces,  persons  serving  or  who  have 
served  for  four  years  as  commissioned  officers  in  the  militia,  persons  serving 
in  yeomanry  or  volunteers,  resident  meml)ers  of  universities,  clergymen  of 
the  Estalilished  Church  and  registered  Dissenting  clergymen,  parish  school- 
masters, articled  clerks  and  apprentices,  seafaring  men,  persons  employed 
in  the  royal  docks  and  certain  other  specified  puljlic  works,  any  poor  man  in 
Eno-land  with  more  than  one  lawful  child,  in  Scotland  any  man  with  more 
than  two  lawful  children  and  not  possessing  property  to  the  value  of  £50, 
and  in  Ireland  liaving  more  than  three  children  under  the  age  of  fourteen 
and  not  worth  £10  or  paying  £5  a  year  rent. 

In  practice  the  ballot  has  been  suspended  for  many  years,  unless  ordered 
l)y  an  Order  in  Council  (28  &  29  Yict.  c.  46,  which  is  renewed  annually  l)y 
the  Expiring  Laws  Continuance  Act).  Tlie  regular  militia  force  is  now 
kept  up  by  voluntary  enlistment,  and  is  chieHy  regulated  by  the  Militia 
Act,  1882  (45  &  46  Vict.  c.  49).  The  immbers  are  fixed  annnally  by 
Parliament  (s.  3)  ;  and  the  Queen,  by  Order  under  the  hand  of  a  Secretary 
of  State,  can  make  orders  as  to  the  government,  discipline,  pay,  and  all 
other  matters  respecting  the  militia  (s.  4).  Men  are  enlisted  for  such 
period  not  exceeding  six  years  as  the  orders  and  regulations  fix,  and  may 
re-engage  in  the  same  way  for  a  period  not  exceeding  six  years  (s.  8).  At 
present  the  first  period  is  six  years  and  the  period  for  re-engagement  four 
years,  up  to  forty-five  years  of  age.  The  mode  of  enlistment  and  attestation 
is  practically  the  same  as  in  the  regular  army  (s.  9).  (See  Army.)  Ee- 
cruits  have  to  undergo  a  preliminary  training  for  a  period  not  exceeding 
six  months  (s.  14),  and  the  militia  must  be  annually  trained  for  a  period 
not  less  than  twenty-one  nor  more  than  twenty-eight  days,  at  such  times 
and  at  such  places  in  any  part  of  the  United  Kingdom  as  may  be  pre- 
scribed (s.  16).  The  period  of  annual  training  may  be  varied  within  limits 
by  Her  Majesty  in  Council  (s.  17).  Sec.  18  (1)  provides :  "  In  case  of 
imminent  national  danger  or  of  great  emergency  it  shall  be  lawful  for  Her 
^Majesty  in  Council,  by  proclamation  (the  occasion  being  first  communicated 
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to  Parliaraeut,  if  Parliament  be  then  sitting,  or  declared  in  Council  and 
notified  by  the  proclamation  if  Parliament  be  not  sitting),  to  order  the 
militia  to  be  embodied."  Parliament,  if  not  sitting,  must  meet  within 
ten  days  (s.  19).  Her  Majesty  may  in  like  manner  disembody  the  militia 
(s.  20).  Any  part  of  the  militia  is  liable  to  serve  in  any  part  of  the 
United  Kingdom,  but  not  out  of  the  United  Kingdom,  provided  that,  if  any 
part  of  the  militia  make  a  voluntary  ofier  to  extend  their  services  to  the 
Islands  of  Guernsey,  Jersey,  Alderuey,  and  Sark,  the  Isle  of  Man,  Malta, 
and  the  garrison  of  Gibraltar,  Her  Majesty  may,  if  she  thinks  fit,  accept 
such  offer,  and  employ  such  part  of  the  militia  accordingly  (s.  12). 

Officers  in  the  militia  are  at  all  times  subject  to  the  Army  Act,  and 
non-commissioned  officers  and  men  are  subject  to  it  during  their  pre- 
liminary training,  during  their  annual  training,  when  attached  to  or  acting 
as  part  of  the  regular  forces,  or  when  embodied. 

Fraudulent  enlistment  and  making  a  false  answer  are  dealt  with  by  sec. 
26.  A  militiaman  who,  when  embodied,  enlists  in  the  regular,  reserve,  or 
auxiliary  forces,  or  enters  the  navy  without  fulfilling  the  necessary  con- 
ditions, is  guilty  of  fraudulent  enlistment ;  if  he  does  the  same  thing  when 
not  embodied,  without  fulfilling  the  necessary  conditions,  he  is  guilty  of 
making  a  false  answer.  Any  man  belonging  to  the  reserve,  yeomanry, 
volunteers,  or  navy  who,  without  fulfilling  the  necessary  conditions,  enlists 
in  the  militia,  is  guilty  of  fraudulent  enlistment  or  of  making  a  false  answer, 
according  as  he  is  or  is  not  at  the  time  called  out  on  permanent  service  or 
actual  military  service.  A  man  committing  an  offence  under  this  section 
is  liable  to  be  tried  by  court-martial,  or  "  to  be  convicted  by  a  Court  of 
summary  jurisdiction,  and  to  be  sentenced  to  imprisonment,  with  or  with- 
out hard  labour,  for  any  term  not  less  than  one  month  and  not  more  than 
three  months,  or  to  a  fine  of  not  less  than  £5  and  not  niore  than  £25,  and 
in  default  of  payment  to  imprisonment,  with  or  without  hard  labour,  for 
any  term  not  less  than  one  month  and  not  more  than  the  maximum  term 
allowed  by  law  for  non-payment  of  the  fine  ;  and  in  the  case  of  a  second  or 
any  subsequent  conviction,  to  be  sentenced  to  imprisonment,  with  or  without 
hard  labour,  for  any  term  not  less  tlian  two  and  not  more  than  six  months." 

A  militiaman  is  guilty  of  absence  without  leave  within  the  meaning  of 
sec.  15  of  the  Army  Act,  1881  (44  &  45  Vict.  c.  58),  if  he  fails,  without 
excuse  allowed  by  the  regulations,  to  come  up  for  the  preliminary  or 
annual  training.  If  he  fails  to  come  up  for  embodiment  without  excuse,  he 
is  guilty,  according  to  the  circumstances,  of  deserting  within  the  meaning 
of  sec.  12,  or  with  absenting  himself  without  leave  within  the  meaning  of 
sec.  15  of  the  Army  Act,  1881  (s.  23).  The  acceptance  of  a  commission  as 
militia  officer  does  not  vacate  the  seat  of  a  Member  of  Parliament  (s.  38), 
and  a  militiaman  cannot  be  punished  for  absence  while  voting  at  a  Parlia- 
mentary election,  or  during  the  time  he  is  going  to  or  returning  from  such 
voting  (s.  39).  In  England,  if  a  Sheriff  is  a  militia  officer,  he  is  during 
embodiment  relieved  from  personally  performing  his  duties  as  fSheriff, 
which  must  be  performed  by  the  Under-Sheriff  (s.  40) ;  and  no  militiamen 
can  be  compelled  to  serve  as  a  peace  officer  or  a  parish  officer  (s.  41). 

[See  Stephen,  Com.  ii.  583  ;  Manual  of  Military  Laao  (War  Office,  1894); 
lleservc  Forces  Act,  1882,  45  &  46  Vict.  c.  48  (for  Militia  Keserve).] 

See  Army. 


lYIill. — Mills   received  special  treatment  in  Scots  law,  owing  to  the 
practice  of  astricting  lands  to  a  specified  mill,  known  as  thirlage, — a  i)rac- 
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tice  which,  arising  from  the  necessity  of  guaranteeing  a  return  on  the  large 
outlay  involved  in  the  erection  of  improved  mills,  was  at  first  beneficial, 
though  it  became  afterwards,  as  Craig  remarks,  "  res  quas  a  modicis  initiis 
orta  in  magnum  prejudicium  excrevit "  (ii.  8.  G).  As  the  mill-owner's 
exactions  from  the  thirle  came  to  be  a  source  of  profit  out  of  all  proportion 
to  the  expense  of  erecting  and  maintaining  the  mill,  questions  as  to  what 
title  was  sufficient  to  convey  mills  assumed  considerable  importance. 

Stair's  statement  that  "  a  mill  is  a  distinct  tenement,  and  is  not  com- 
prehended under  the  name  of  part  and  pertinent  thereof,  unless  there  be  an 
erection  in  a  barony,  lordship,  etc."  (ii.  7.  5),  is  too  broad.  It  is  founded  on 
the  case  of  Lord  Fleming,  1566,  Mor.  8895,  the  reason,  according  to  the 
report,  being  "  because  ane  miln  requires  ane  speciall  and  severall  sasine." 
This  reasoning  does  not  apply  to  a  barony,  etc.,  because  barony  is  nomcn 
uiiivcrsitatis  {Countess  of  Home,  1667,  Mor.  8895).  But  it  was  held  that  a 
mill  built  by  the  fiar  during  the  currency  of  a  liferent  accresced  to  the 
lands,  so  as  to  entitle  the  liferenter  to  the  multures  of  the  liferent  lands 
{Camjyhell,  1666,  Mor.  8241  ;  Lacli/  Hedliburto7i,lQ70,  Mor.  8896),— decisions 
not  reconcilable  in  principle  witli  the  broad  doctrine  as  stated  by  Stair. 
And  in  Eose,  1777,  Mor.  App.  voce  "  Part  and  Pertinent "),  the  Court  "  found 
that  mills  could  be  carried  by  a  disposition  of  the  lands  with  parts  and 
pertinents."  The  law  rather  seems  to  be  as  stated  by  Eiskine  (Inst.  ii.  6.  5), 
that  a  mill  is  capable  of  being  made  a  separate  tenement  from  the  land, 
sasine  being  given  by  clap  and  happer.  Where  this  has  been  done,  it  will 
not  be  carried  by  the  clause  of  parts  and  pertinents.  But  in  other  cases  it 
is  a  question  of  construing  the  titles  :  and  the  case  of  Eose  (supra)  establishes 
that  where,  after  a  mill  is  built,  no  change  is  made  in  the  titles,  a  general 
disposition  of  the  lands  with  parts  and  pertinents  is  sufficient  to  carry  the 
mill,  in  the  same  manner  as  other  buildings.  Craig,  ii.  8.  5,  gives  as  a 
reason  for  requiring  mills  to  be  expressly  conveyed,  that  a  grant  cum 
molenclinis  ct  inulturis  liberates  from  liability  for  multures  to  the  grantor ; 
which,  however,  is  a  consideration  relating  rather  to  the  right  to  erect  mills 
than  to  the  method  of  conveying  existing  mills. 

The  right  to  erect  mills  was  among  the  general  uses  to  which  a  pro- 
prietor might  put  his  property  (cf.  ChinningJiam,  1713,  Mor.  8903).  But  it 
was  subject  to  certain  exceptions — 

(1)  A  mill  cannot  be  erected  in  a  public  stream  without  consent  of  the 
Crown,  and  not  even  with  such  consent  if  its  erection  impedes  navigation 
(Craig,  ii.  8.  5  ;  Bankt.  ii.  3.  108). 

(2)  On  a  private  stream  a  mill  cannot  be  erected  in  such  a  way  as  to 
prejudice  an  existing  mill  (Craig,  ii.  8.  5). 

(3)  Where  lands  are  subject  to  thirlage,  there  is  implied  a  prohibition 
against  erecting  mills  thereon,  or  using  even  hand-mills  or  curns  (querns) 
for  grinding  the  grain  thirled  {Crawford,  1695,  Mor.  8898).  Hence  the 
importance  (as  Craig  points  owi,  supra)  of  a  clause  cum  molendinis,  etc.,  since 
this  liberates  the  lands  disponed  from  thirlage  to  the  disponer,  and,  in  a 
question  with  the  disponer,  entitles  the  disponee  to  erect  mills. 

See  Thirlage  ;  Barony,  Mill  of. 

lYlincral. — The  precise  signification  of  the  word  "mineral"  depends 
upon  the  context  (Glasgow  Mags,  in  Glasgow  Mags.,  1888,  15  R.  (H.  L.)  94, 
99).  The  widest  signification  is  to  be  attached  to  it  unless  there  is  some- 
thing- in  the  context  to  control  or  restrict  its  meaning  (ib.  99,  108). 
Primarily,  it  signifies  what  is  dug  out  of  a  mine  {Proud,   1865,  34  L.  J. 
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406,  411),  but  ill  its  popular  sense  it  includes  many  substances  as  are 
obtained  by  quarrying,  and  has  been  held  to  embrace  "  all  substances  (other 
than  the  agricultural  surface  of  the  ground)  which  may  be  got  for  manu- 
facturing or  mercantile  purposes,  whether  from  a  mine,  as  the  word  would 
seem  to  signify,  or  such  as  stone  and  clay,  which  are  got  by  open  working" 
{Midland  Bivy.  Co.,  1882,  20  Ch.  D.  555  ;  Miles,  1886,  30  Ch.  D.  634,  33 
ih.  632).  The  term  "mineral"  is  usually  wide  enough  to  cover  coal, 
ironstone,  and  ordinary  metals;  and  has  been  held  to  cover  freestone 
{Glasfjow  and  S.  W.  Rwy.  Co.,  1893,  21  K.  134;  Bell,  1866,  1  Ch.  303  ;  Mawson, 
1870,  6  ib.  91  ;  Haitnchivood,  1882,  20  Ch.  D.  552),  limestone  {Hcxt,  1872, 
7  Ch.  699 ;  Fishhourne,  1890,  25  L.  E.  Ir.  483 ;  Glasgoio  Mags.,  cit. ;  RoUn- 
son,  1889,  15  App.  Ca.  19),  clay  (Hext,  cit.;  Chccldcij,  1867,  4  Eq.  19-25; 
Errington,  1882,  19  Ch.  D.  571-578 ;  Robinson,  cit),  porcelain  or  china  and 
clay  (Hext  and  Errington,  cit.),  stones  (Rossc,  1845,  14  M.  &  W.  859 ; 
IVinter,  1851,  6  Ex.  644),  granite  (JFelsh  Granite  Co.,  1887,  35  W.  E.  617), 
flint  {Tucker,  1883,  8  App.  Ca.  508),  shale  {Lord  Ropetoun,  1893,  20  E. 
711),  slate  {Clcixland,  1867,  37  L.  J.  Ch.  125),  and  even  coprolites  {Tomline, 
1877,  5  Ch.  D.  750).  But  where  the  relative  positions  of  parties  interested, 
their  intention,  or  the  substance  of  the  transaction  so  indicate,  the  mean- 
ing of  the  term  "  mineral"  may  be  restricted.  Thus  a  reservation  of 
the  "  haill  mines  and  minerals,"  of  whatsoever  nature  and  quality,  was  held 
not  to  include  freestone  {Mcnzies,  1818,  F.  C. ;  affd.  1822,  1  Sh.  App.  225), 
which  substance  was  also  excluded  from  a  reservation  of  "liberty  of 
working  coal  and  other  metals,  fossils,  and  minerals  "  {D.  Hamilton,  1841, 
3  D.  1121).  Freestone,  however,  was  regarded  as  a  mineral  in  a  question 
relating  to  a  claim  of  a  railway  company  having  only  a.  pirimd  facie  right  to 
the  surface  {Jamieson,  1868,  6  S.  L.  E.  188 ;  Fishbourne,  cit.).  Blackband 
ironstone  was  held  not  to  be  embraced  in  a  reservation  of  the  whole 
quarries,  with  full  power  to  search  and  dig  for  stone  quarries  and  coal,  and 
to  win  coal  and  stones  {Forth  and  Clyde  Navigation  Co.,  1848,  11  D.  122). 
Where  land  is  granted  excepting  the  minerals  thereunder,  and  not  except- 
ing anything  else,  the  space  or  chamber  containing  the  minerals  is  com- 
prised in  the  grant,  and  not  in  the  exception,  the  grantor  having  no 
interest  in  the  space  which  the  workings  have  created  {Ramsay,  1875,  3 
E.  25  ;  affd.  1876,  ib.  (H.  L.)  41  ;  see  also  Harrison,  1873,  5  P.  C.  49,  62 ; 
Eardley,  1876,  3  Ch.  D.  834).  An  exception  of  "all  and  sundry"  the  coal 
and  limestone"  is  interpreted  as  meaning  mines  of  coal  and  mines  of 
quarries  of  stone  {Graham,  1871,  9  M.  (H.  L.)  98).  A  reservation  of  "  the 
whole  coal,  stone  quarries,  and  other  metals  and  minerals"  means  the 
wliole  of  the  land  under  the  surface  {Ramsay,  cit.).  A  reservation  of  the 
property  of  the  whole  coal,  and  liberty  to  work,  etc.,  to  make  aqueducts, 
and  to  do  everything  necessary  thereanent,  does  not  give  the  right  to 
quarry  stones  for  making  a  new  road  from  one  of  the  coal  works  for 
transporting  the  coal  when  worked  {Harrowar's  Trs.,  1827,  5  S.  307).  An 
intention  to  restrict  the  meaning  will  be  inferred  where  effect  cannot  be 
given  to  a  particular  clause  of  a  deed  or  a  statute  without  destroying 
the  moaning  of  a  previous  clause  {Attorney-General,  1887,  35  W.  E.  617; 
Bdl,  1866,  1  Ch.  307).  In  doubtful  cases  the  meaning  of  tlie  term  may 
be  limited  by  local  custom,  or  such  usage  without  whicli  a  deed  or  statute 
would  be  inconsistent  {Darvill,  1855,  3  Drew.  294;  Tucker,  1883,8  App, 
Ca.  508;  Attorney -General,  1879,  4  App.  Ca.  294).  When  the  terms 
"  mines"  and  "minerals"  are  both  used  in  the  same  Act  or  i\Qx^\\,  the  word 
"  minerals "  is  not  on  that  account  to  suffer  a  limitation  of  its  meaning 
{Glasgoiv  Mags.  cit. ;  Ruahon  Brick  Co.  [1892]  1  Ch.  427).     The  word  minerals, 
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when  contrased  with  mines  in  the  Mining  Code,  signifies  minerals  other 
than  those  got  from  underground  workings ;  and  where  the  context  so 
indicates,  mines  is  equivalent  to  "  mines  and  minerals  "  (Kay,  J.,  in  Midland 
Bwy.,  1882,  20  Ch.  D.  557  ;  Glasgow  Mags.  cit. ;  Halliday,  [1891]  App.  Ca.  81, 
100,  101). — [Eoss  Stewart  on  Mines  and  Minerals,  1894.]  See  Mines, 
Beservations. 


IVIines. — Meaning  of  Mine. — The  term  "mine"  is  susceptible  of 
limitation  or  expansion,  according  to  the    context;  and  in  construing  it 
regard  must  be  had  not  only  to  the  deed  or  statute  in  which  it  occurs,  but 
to  the  relative  position  of  the  parties,  and  the  substance  of  the  transaction 
or  arrangment  which  the  deed  or  statute  embodies  (Farie,  1888,   15  E. 
(H.  L.)  94-99;    Haunchwood,  1882,  20    Ch.  D.  552-555).     The    primary 
meaning   of  mine   standing  alone  is  an  underground  excavation  for  the 
purpose  of  getting  minerals  {Haunchwood,  cit. ;  Bell,  1866,  L.  E.  1  Ch.  App. 
303;  Scdgehj,  1831,2  B.  &  Ad.  65;   Brdtcll,  1832,   3    B.  &  Ad.  422).     It 
then  began  to  be  applied  to  the  place  where  excavation  occurs,  and  finally 
is  now  applied  to  the  place  only  without  regard  to  excavation,  in  which 
sense  it  is  generally  understood  in  deeds  and  Acts  of  Parliament.     In  the 
phrase  "  all  that  mine,  vein,  or  seam  of  coal,"  the  word  "  mine  "  includes 
the  stratum  as  well  as  the  excavation.     As  a  rule,  the  widest  signification 
of  the  term  is  to  be  given  to  it,  unless  it  is  controlled  by  the  context ;  but 
it  will  yield  if  the  relative  position  of  the  parties,  their  intention,  or  the 
substance  of  the  transaction  so  indicates  {Farie,  cit. ;  and  see  Minekal  and 
cases  there  cited).     When  used  in  contradistinction  to  other  mining  terms, 
such  as  "vein,"  "  seam,"  "lode,"  the  meaning  may  vary  {Astry,  1672,  2  M. 
193).     The  distinction  between  a  mine  and  a  quarry  depends  on  the  method 
of  working  {Jones,  1879,  5  Ex-  D.  95).     Where  the  substance  is  obtained  by 
underground  workings,  the  place  it  is  taken  from  is  a  "  mine  "  ;  but  if  it  is 
got  by  workings  and  excavation  upon  the  surface  of  the  ground,  the  place 
is  designated  a  "quarry"  {Brettell,  cit.  426;  Barvill,  1855,  3  Drew.  299; 
Bell,  1865,  2  Drew.  &  Sm.  400).     Directly  you  cease  to  excavate  from  the 
surface,  and  carry  on  subterranean  work,  it  ceases  to  be  a  quarry  {Broum, 
1857,  7  Ir.  C.  L.  E.  108;  Bistowcl,  1858,  9  ib.  233;  Cleveland,  1867 ,  16 
W.  E.  105).     The  question  whether  a  mine  or  quarry  is  "  open  "  in  the  sense 
of  being  a  going  concern  is   of  importance.     In   such   cases   the   test   is 
whether  the  mine  or  quarry  has  been  legally  set  apart  by  one  lawfully 
entitled  to  it  for  the  purpose  of  making  a  profit  from  the  produce ;  and 
to  constitute  a  mine  "  open,"  working  must  have  actually  commenced,  and  not 
been   abandoned.     Dedication  to  profit  may  be   proved  either  by  actual 
working  or  by  letting  the  mine  for  the  purpose  of  working  {Griffiths^  1878, 
8  Ch.    D.    532;  Snoicdon,   1879,  L.  E.   4  App.   Ca.  454).     Working  must 
actually  have  commenced — mere  preparation  for  opening  is  not  sufficient 
{Viner,  1840,  2  Beav.  469),  nor  is  trial-boring  {Snoivdon,  cit.;  Stepney,  1866, 
W.  K  401 ;  Huntley,  1849,  13  Q.  B.  572).     A  new  seam  in  an  open  mine 
is  open  if  it  can   be  worked  by  the  old  shaft  (Eomilly,  M.  E.,  in  Spencer, 
1862,   31    Beav.    334.)     Mines   are    considered     abandoned    or    dormant 
when    working   has  ceased  with  a  view  to  permanent  advantage  of  tlie 
estate  to  which  they  belong,  and  not  from  inability  to  carry  them  on  at  a 
profit.     If  relinquished  from  inability  to   work   profitably,  the  length  of 
time  since  abandonment  generally  determines  whether  the  mine  is  still 
open  {Baillies  Trs.,  19  E.  220;  Bagot,  1863,  32  Beav.  509-517).     In  the 
Mining  Code,  where  the  term  mine  is  not  specially  defined  it  is  capable 
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of  variation,  according  to  the  context  (Farie,  cit.).  Clay  was  l:eld  excepted 
from  the  conveyance  to  the  railway  company  under  sec.  77  of  the  English 
liailway  Clauses  Consolidation  Act  (Haunchiaood,  cit.).  Those  sections  of 
the  Railway  Clauses  Consolidation  and  "Water  Works  Clauses  Acts 
prefaced  by  the  words  "and  with  respect  mines  lying  under  or  near" 
the  railway  or  canal,  have  recently  received  close  judicial  examination 
{Haunchivood,  cit. ;  Farie,  cit. ;  liohinson,  1889,  15  App,  Ca.  19  ;  and  the 
Buabon  Brick  Co.,  [1893]  1  Ch,  427),  the  result  of  which  appears  to  be  that, 
in  the  section  by  which  the  undertakers  are,  except  on  express  purchase, 
"  not  entitled  to  any  mines  of  coal,  ironstone,  slate,  or  other  minerals  under 
any  land  purchased  by  them,  except  only  such  parts  thereof  as  shall  be 
necessary  to  be  dug  or  carried  away,  or  used  in  the  construction  of  the 
works,"  the  term  "  mines  "  includes  quarries  (itofti^ison,  1889,  15  App.  Ca. 
19);  that  when  "minerals"  is  contrasted  with  "mines"  it  means  minerals 
other  than  those  got  by  underground  working ;  and  that  where  the  context 
so  indicates,  "  mines  "  is  equivalent  to  "  mines  and  minerals."  In  the  clause 
providing  for  giving  notice  of  intention  to  work,  "  minerals  "  is  contrasted 
with  "  mines,"  and  means  minerals  other  than  those  got  by  underground 
working  {Haunchivood).  In  construing  sec.  18  of  the  Water  Works  Clauses 
Act,  Ld.  Watson  said  {Farie,  cit.)  :  "  In  these  enactments  the  word  '  mines  ' 
must  be  taken  to  .signify  all  excavations  by  which  the  excepted  minerals 
may  be  legitimately  worked  and  got.  If  coal,  ironstone,  or  slate  crops  out 
at  any  part  of  the  surface  taken  for  waterworks  or  railway  purposes,  the 
undertakers  or  the  company  acquire,  in  my  opinion,  no  right  save  to  use 
that  part  of  the  surface, — they  acquire  no  right  to  the  minerals  themselves, 
except  in  so  far  as  these  are  dug  out  or  excavated  in  order  to  construct 
their  works.  The  important  question  still  remains:  What  are  the  minerals 
referred  to,  other  than  coal,  ironstone,  and  slate  ?  My  present  impression  is, 
that  '  other  minerals '  must  necessarily  include  all  minerals  which  can 
reasonably  be  said  to  be  ejusdcm  generis  with  any  of  those  enumerated." 

Mines,  Royal  and  Base. — It  was  enacted  by  the  original  Act  of 
Annexation  of  Mines  (1424,  c.  12),  that  if  any  mine  of  gold  or  silver  be  found 
in  "  onie  lordis  landes  "  of  the  realm,  and  it  may  be  proved  that  three  half- 
pennies may  be  fined  out  of  the  pound  of  lead,  the  Lords  of  Parliament 
"  consentis  that  sick  mine  be  the  King's,  as  is  usual  of  other  realms."  This 
Act  indicates  the  only  mines  inter  rcyalia  at  that  time  were  those  specified. 
Base  mines  have  been  regarded  as  a  part  and  pertinent  of  lands  under  a 
Crown  grant  {Anstruther,  1796,  3  Tat.  483).  The  ne.xt  Act,  that  of  1592,  c. 
31,  assumed  the  right  of  the  Crown  to  obtain  with  respect  to  all  mines,  and 
gave  power  to  it  to  let  the  mines  on  payment  of  a  tenth  of  the  produce. 
The  effect  of  the  Act  was  not  to  give  the  Crown  a  greater  right  to  base 
mines  than  it  had  formerly,  but  merely  that  gold  and  silver  mines,  until 
feued  out,  are  the  property  of  the  Crown,  and  that  when  feued  out  the 
reddendo  is  to  be  a  tenth  of  the  produce  (Ld.  Curriehill  in  F.  Brcadal- 
hane,  1875,  2  li.  820).  The  Crown  was  l)ound  to  grant  tlie  minerals  if 
required  {Officers  of  State,  1750,  Mor.  13527),  and  so  was  a  subject-superior 
(i>.  Aryyle,  1739,  Mor.  1352G);  and  where  a  grant  of  lands  has  once  been 
made,  an  adjudication  of  the  Ltnds  witiiout  mention  of  the  mines  carries  the 
mine,  in  ]ir(;f'erence  to  a  subsec^uent  adjudication  of  lands  with  express 
mention  of  Qiam  {Ochtrrlon//,  17 i'^^'),  Mor.  104).  In  Ld.  Urcadalhanc's  cii9,o 
(1875,  2  It.  820)  a  proj)rietor  of  lands  obtained  Troiu  the  Crown,  in 
terms  of  the  Act  1592,  c.  31,  a  st!])aral(;  charter  of  tiie  mines  of  gold  and 
silver  and  other  metals  and  minerals  in  his  lands.  Subse(|uently  he 
executed  an  entail,  without  mention  of  the  mines  and  minerals.     It  was 
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held  that  they  were  brought  under  the  entail ;  but  this  on  account  of  the 
vassal's  intention  in  taking  the  grant,  not  by  consolidation  ijyso  Jure  by  the 
Crown  grant. 

Reserp\4Tions  of  Mines  and  Minerals. — When  a  superior  feus 
lands  and  retains  the  minerals,  these  are  excepted  both  from  the 
transmission  and  the  warrant  to  infeft  the  vassal — they  continue  vested 
in  the  superior  by  virtue  of  his  own  title  (Menzies,  Feud.  Convey.  599). 
In  such  a  case  the  mines  are  constituted  a  separate  feudal  estate. 
Where  the  surface  and  the  underlying  mines  or  the  different  strata  are 
differently  owned,  they  are  separate  tenements,  with  all  the  incidents 
of  separate  ownership  {D.  Hamilton,  1871,  9  M.  (H.  L.)  98,  103).  In 
construing  such  reservations  the  rule  obtains  that  everything  passes 
which  is  not  reserved  {Menzies,  1822,  1  Sh.  App.  225 ;  Ramsay,  1876, 
3  R.  (H.  L.)  41).  When  one  mineral  is  reserved  there  is  a  presumption 
that  the  others  pass  in  the  grant  {Simson,  1792,  3  Pat.  238-243).  There- 
fore, if  good  stone  {Menzies),  freestone  {Bcntlcy,  1841,  3  D.  1121),  or 
any  other  substance  is  to  be  reserved,  it  requires  precise  definition  {Forth 
and  Clyde  Navigation  Co.,  1848,  11  D.  122  (blackband  ironstone)). 

A  reservation  may  be  either  a  right  of  property  or  a  right  of  servitude 
{Graham,  1869, 9  M.  (H.  L.)  98;  see  Baird,  1878,6  K  116  (common  property)). 
A  reservation  of  "  all  and  singular  the  mines  of  coal  ....  with  full  power 
to  search,"  etc.,  is  a  reservation  of  property  {Simson,  1792,  3  Pat.),  the  powers 
of  working  being  merely  accessory  {Smith  1768,  Mor.  15266).  A  reserva- 
tion expressed,  "  reserving  ....  the  privilege  and  liberty  of  mining  coals, 
digging  shanks,"  etc.,  is  a  reservation  of  a  servitude  right  {Davidson,  1822, 1  S, 
411  ;  see  Graham,  1869,  9  M.  (H.  L.)  98,104,  and  Ld.  Brougham  in  Turner, 
1834,  7  W.  &  S.  163).  Its  effect  has  been  characterised  as  a  re-grant  by  the 
disponee  of  the  rights,  privileges,  and  facilities  of  which  the  servitude  is 
made  up  {Graham,  cit.  102 ;  Heathcote,  [1891]  3  Ch.  504-516).  A  right  of 
servitude  only  was  instructed  by  a  grant  to  a  vassal  of  so  much  coal  as 
would  serve  him  and  his  family  {Harvie,  1870,  9  M.  129-146).  A  declara- 
tion of  a  tenth  of  the  output  as  a  real  burden  on  the  lands  was  held  a  ser- 
vitude right  only  {Dixons,  1825,  4  S.  355,  7  S.  324).  But  a  reservation  of 
full  power  to  work,  combined  with  a  declaration  that  the  vassal  was  not  to 
have  power  to  win,  coals,  etc.,  was  held  a  right  of  property  {Bain,  1865,  3 
M.  821,  1867,  6  M.  1).  It  has  also  been  held  that,  where  there  is  no  plain 
indication  to  the  contrary,  a  reservation  of  liberty  of  working  means  a  pre- 
servation of  property,  and  not  merely  the  privilege  of  working  {Dunlop, 
1884,  11  Pt.  963,  12  R  (H.  L.)  65;  Livingstone,  1776,  10  App.  Ca,  816,  note 
6  ;  Moivbray,  1778,  5  B.  S.  559).  Where  lands  are  feued  in  different  parcels, 
reserving  minerals  and  without  distinct  specification  of  the  boundaries,  the 
onus  is  on  the  superior  to  prove  to  which  lands  the  reservations  apply 
{Hamilton,  1872,  10  S.  L.  R.  61).  In  construing  reservations  the  dispositive 
is  the  ruling  clause,  but  in  cases  of  ambiguity  others  may  interpret  it 
{Meming,  1868,  6  M.  782  ;  Orr,  1803,  20  E.  (H.  L.)  27,  31,  32).  The  intention 
of  parties  is  to  be  gathered  from  the  deed  as  a  whole  {Orr,  cit.),  and  in  view 
of  the  circumstances  at  its  date  {Bank  of  Scotland,  1891,  18  E.  957). 
When  reservations  of  mines  and  minerals  have  crept  into  or  dropped  out  of 
a  progress  of  titles,  the  Court  has  gone  back  to  the  original  charter  to 
ascertain  tlie  rights  of  superior  and  vassal  {Graham,  1842,  4  i).  482  :  Boyd, 
1872,  11  M.  243 ;  Ker,  1840,  3  D.  154  (case  of  ambiguity)). 

Ownership  in  Mines. — Mines  and  minerals  not  yet  separated  from 
the  soil  are  2^a7ies  soli.  Where  there  has  been  no  separation  of  surface  and 
underground  estate,  the  owner  of  the  surface  is  owner  ad  centrum  {Glasgow 
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City  Baihmy  Co.,  1883,  10  E.  894-902).  Accordingly,  mines  find  minerals 
(with  the  exception  of  royal  mines  when  not  granted  expressly  in  the  first 
instance  by  the  Crown  {Brcadalhanc,  1875,  2  li.  826))  are  inchided  in  a 
grant  of  "lands"  from  the  Crown,  and  in  a  disposition  from  a  subject- 
superior  {Mitchell,  1777,  G  Tat.  795).  They  passed  before  1850  (see 
Gordon,  1850,  13  U.  1)  as  part  and  pertinent  of  the  lands  (i>Vw^,  1716,  Mor. 
9642).  Coals  were  held  to  have  been  carried  by  possession  under  a  clause 
of  parts  and  pertinents,  ngainst  one  infeft  in  the  coal-heughs  {L'l/rhj,  1662, 
Mor.  9630)  ;  but  a  mere  grant  of  lands,  and  possession  of  the  surface  without 
possession  of  the  coal,  cannot  prevail  against  a  grant  of  the  lands  vfiih  the 
coal,  followed  by  possession  of  the  coal  {Anstruthcr,  1796,  3  Pat.  483 ; 
Anderson,  1803,  4  Pat.  532).  In  the  case  of  a  title  to  mineral  estate 
being  ambiguous,  it  may  be  interpreted  by  prescriptive  possession.  Posses- 
sion of  the  surface  may  be  possession  of  the  minerals,  but  is  not  always  so 
{Fleminr/,  1868,  6  M.  782  ;  Orr,  1893,  20  R  (H.  L.)  27).  Working  of  coal  in 
one  parcel  of  lands  conveyed  separately,  tliough  in  the  same  charter  and 
under  the  same  reddendo  with  another  parcel  in  the  same  barony,  is  no  proof 
of  possession  in  other  parcels  {Forhes,  1827,  6  S.  167;  1821,  1  S.  282,  1, 
W.  &  S.  657).  The  possession  cannot  establish  a  right  which  is  contra- 
dictory to  the  terms  of  the  grant  (Officers  of  State,  1830,  5  W.  &  S.  570  ; 
Kerr,  1840,  3  D.  154;  affd.  1  B.  499);  and  it  must  be  full  and  continuous 
{Forhes,  cit;  Mitcfiell,  cif.;  Anderson,  cit.).  Where  a  title  contains  an  express 
grant  of  the  minerals,  possession  of  the  surface  alone  is  sufficient  to  com- 
plete a  prescriptive  right  to  the  minerals,  the  working  of  them  being  res 
mcrce  faeidtatis  {Crawfurd,  1821,  1  S.  Ill  ;  Crawford,  1826,  4  S.  665). 

Mines  under  highways  belong  to  the  owners  of  the  adjacent  lands,  tlie 
middle  line  of  the  road  being  the  boundary  {Wisfiart,  1853,  1  Macq.  389). 
Eoad  trustees  do  not  acquire  property  in  minerals  unless  expressly  given 
{Waddell,  1868,  6  M.  690).  Mines  under  a  loch  belong  to  the  owner 
thereof.  In  case  of  difierent  proprietors,  if  the  titles  are  silent,  each  party 
owns  the  solum  ex  adverso  of  his  lands  to  the  middle  {Cochrane,  1815,  6 
Pat.  139  ;  Baird,  1839,  1  D.  1051 ;  Scott,  1867,  7  M.  (H.  L.)  35).  Pro- 
perty in  mines  under  rivers  is  determinable  on  the  rule  of  medium 
filum  {Wisfiart,  cit.;  Bided,  1864,  2  M.  1082-1092);  in  non-tidal 
portions  of  navigable  rivers  this  rule  also  holds  {Ewing,  1877, 
4  P.  (H.  L.)  116);  in  tidal  portions  it  follows  the  law  of  foreshore. 
Mines  under  the  foreshore  have  been  occasionally  granted  by  the  Crown, 
and  are  capable  of  being  possessed  by  a  subject  {Agnew,  1873,  11  M.  309  ; 
Clyde  Navigation  Trs.,  1891,  19  P.  174).  They  may  be  prescribed  on  a 
title  if  the  description  of  the  lands  be  flexible  {Agnew,  cit.;  Watson,  1868,  6 
M.  199  ;  Young,  1887,  14  P.  (H.  L.)  53).  A  right  of  property  in  foreshore 
minerals  is  carried  by  grant  of  the  foreshore  unless  specially  reserved 
{Agnew,  cit.;  Blantyre,  1879,  G  P.  (II.  L.)  72) ;  by  prescriptive  possession  under 
title  of  lands  bounded  by  the  sea  {Agnew,  cit.;  Blantyre,  cit;  Young,  cit.);  or 
under  a  Crown  charter  which  does  not  extend  the  vassal's  right  beyond 
high-watermark  {BudLanan,  l^^^'l,  9  P.  1218);  or  l)y  prescriptive  posses- 
sion under  a  title  of  lands  defado,  though  not  expressly,  bounded  by  the  sea 
{Agneio  and  Young).  Mines  below  the  sea  have  fre(|uently  been  regarded 
as  belonging  to  the  Crown  (Ld.  Campljcll  in  Smitli,  1847,  6  P.  App.  487, 
500;  Gamrnel,  1851,  13  I).  854,  3  Macq.  419-465;  Hamilton,  1852,  I  Mac([. 
46-49;  Fortfv  Bridge  case,  1890,  P.  L.  M.  1  N.  S.  147;  Clyde  Navigation 
Trs.,  1891,  19  P.  174;  Caninghame,  1895,  22  P.  596;  Wemyss  Trs.,  1896, 
24  R  216).  A  grant  of  a  barony  with  parts  and  pertinents  does  not  carry 
submarine   minerals   ex   adverso    of    the  barony    lands  without  prescrip- 
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tion,  but  if  the  minerals  under  the  bed  of  the  sea  have  been  openly  worked 
from  the  barony  lands  for  more  than  the  prescriptive  period,  such  possession 
may  explain  the  grant  as  including  them  ( JVcmyss  Trs.,  cit.).  Mines 
under  glebes  do  not  belong  to  the  minister,  though  he  may  work  them  ;  the 
rents  accumulate  for  the  benefice,  the  interest  being  payable  to  the 
immster  (Newto7i,  1807,  Mor.  App.  "Glebe,"  N o.  6; Madder ty,  1794,Mor.  5153  ; 
Galhrailh,  1893,  21  K.  30  ;  Durward,  1886,  23  S.  L.  R  322).  IMines  under 
commonty  belong  to  the  commoners  {Johnson,  1768,  Mor.  2481 ;  Ikvird,  1878, 
6  E.  116  ;  Snii/fJi,  1831,  9  S.  401).  Mineral  rents  must  pay  casualties  of 
superiority  (Allan's  Trs.,  1878,  5  E.  510  ;  as  to  the  mode  of  calculation,  see 
Allan,  cit.;  Sivwright,  1879,  6  E.  1208 ;  Sturrock,  1880,  7E.  799). 

Limited  Estate  in  Mines. — The  tendency  of  the  earlier  law  was  to 
favour  liferenters  in  mineral  estate,  but  since  it  has  become  more  valuable  the 
tendency  has  been  towards  preservation  of  the  fiars'  rights.  A  tercer  is  not 
entitled  to  open  new  mines  {Lamington,  1682,  Mor.  8240  ;  BdscMcr,  1779,  Mor. 
15863).  A  liferenter  by  constitution  was  held  not  entitled  to  profits  and  rents 
arising  from  stone  and  lime  quarries  in  lands  over  which  the  liferents  were 
constituted  wliere  no  mention  had  been  made  of  these  in  the  deed,  and  the 
lands  were  held  under  a  strict  entail  {Sivinton,  1  Feb.  1814,  F.  C).  A  fiar 
may  work  mines  on  payment  of  surface  damage,  and  having  a  due  regard  to 
the  amenity  of  a  mansion-house  and  estate  {Diclson,  1823,  2  S.  152). 
A  universal  liferent  to  a  wife  of  tlie  whole  annual  produce  and  rents 
of  the  residue  of  her  husband's  heritable  and  moveable  estate  does  not 
include  income  derived  from  minerals  not  wrought  till  after  her  husband's 
death  {Gam'pbell,  1882,  10  E.  (H.  L.)  65).  A  similar  doctrine  of  intention 
was  applied  to  a  case  of  liferent  by  reservation  {Eiston,  1831,  9  S.  716). 
But  though  a  simple  liferenter  cannot  work  unopened  mines,  unless 
expression  be  given  of  a  contrary  intention,  he  may  work  open  mines  to  the 
extent  of  his  own  requirements,  which  includes  coal  for  domestic  use  (Zam- 
ington,  cit.),  stones  for  the  repair  of  dykes  {Dickson,  cit.),  and  lime  for  the 
fields  {Roxburgh,  19  Jan.  1816,  F.  C),  for  which  he  is  entitled  to  break 
ground.  A  deed  or  contract,  however,  expressing  or  implying  a  contrary 
intention,  alters  this.  Thus  the  grantee  of  a  general  liferent  of  nothing  but 
mineral  estate  is  entitled  to  work  minerals  {Guild's  Trs.,  1872,  10  M,  911). 
A  proprietor  who  has  leased  minerals  during  his  life,  and  grants  a  liferent 
of  all  lands  and  heritages,  is  presumed  to  include  the  mineral  rents  in  the 
liferent  {Waddell,  21  Jan.  1812,  16  F.  C.  485;  see  also  Wardlatv,  1875, 
2  E.  368  ;  Strain,  1893,  20  E.  1025).  Also  when  the  estate  is  left  as  a 
iiniversitas,  rents  of  a  clay  pit  were  included  {Guild,  cit.).  In  another  ca?e  an 
old-going  colliery  under  a  lease  at  the  date  of  the  grant,  the  deed  being  a 
universal  settlement  with  no  directions  for  accumulations,  was  included  in  a 
liferent  to  a  gianddaughter,  the  fee  going  to  daughters  of  the  testator 
( Wardlaw,  1875,  2  E.  368).  The  danger  of  exhaustion  of  the  minerals  has 
an  important  bearing  on  the  question  of  intention  {Ferguson,  1877,  4  E.  532  ; 
com.  on  in  Strain,  cit.).  Though  proceeds  of  unopened  mines  go  to  a  fiar  to 
the  exclusion  of  the  liferenter,  the  liferenter  is  entitled  to  them  if  the  fiar 
has  abandoned  them  as  unworkalJe  to  profit  {Baillie's  Trs.,  1891, 19  E.  220). 

An  heir  of  entail  in  possession  in  excambing  lands  may  reserve  the 
minerals  hiiic  inde  {Hamilton,  1833,  12  S.  22).  He  may  work  the  minerals 
in  the  absence  of  prohibition  {Gordon,  24  Jan.  1811,  F.  C.) ;  but  it  is  very 
doubtful  if  such  prohibition  would  be  given  effect  to  {Muirhead,  1855, 
17  D.  875  ;  1858,  20  D.  592). 

Where  a  provision  to  a  widow  and  children  is  granted  in  virtue  of  powers 
under  an  entail,  and  the  provision  is  a  certain  portion  of  the  free  rents  of 
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the  entailed  estate,  the  rent  of  a,  coal  and  lime  work  must  be  taken  into 
computation  {Douglas,  1822,  1  S.  408).  In  fixing  the  free  yearly  rental  of 
minerals  the  Courts  in  some  recent  cases  (  Welhcood,  1848, 11  D.  248;  Douglas, 
1869,  8  M.  360;  Christie,  1878,  6  R  301)  adopted  a  difterent  mode 
than  that  expressed  in  the  Statute,  and  took  the  equitable  view  that 
mineral  estate  was  in  such  a  pecular  position  with  regard  to  exhaustion  as 
to  warrant  them  taking  an  average  rental  over  a  peiiod  of  years.  But  such 
rental  is  now  to  be  calculated  at  the  rate  the  mineral  fields  were  let  at  the 
death  of  the  grantor  (Belhavcn,  1896,  23  R  423). 

MiXERAL  Leases. — Nature  of  Contract. — Possession  under  a  mineral 
lease  more  nearly  approaches  property  than  it  does  under  an  agricultural 
lease  {Hamilton,  1867,5  M.  1086-1095).  There  is  no  periodic  return,  but 
rather  a  gradual  consumption  of  the  subject  (Ld.  Deas  in  Weir,  1870,  8  M. 
725-728).  The  right  conferred  hy  such  a  lease  resembles  sale  in  respect  that 
the  minerals  when  excavated  become  the  property  of  the  lessee  ;  but  its  true 
nature  is  that  of  an  incorporeal-right  privilege  to  the  lessee  to  work  the 
minerals  for  a  limited  period,  or  to  exhaustion  {Fleeming,  1871,  9  M.  730  ; 
Goivans,  1873, 11  M.  (H.  L.)  1-12  :  Coltness  Iron  Co.,  1881,  8  R  (H.  L.)  67-76  ; 
Camjj'bell,  1883, 10  R.  H.  L.  68).  It  thus  resembles  the  mining  licence  of  the 
English  law,  but  differs  from  it  in  respect  that  where  comiDlete  it  becomes 
a  real  right,  with  all  the  privileges  of  the  Act  1449,  c.  17.  A  deed  granting 
a  privilege  or  licence  to  take  minerals  for  a  period  of  years  does  not 
amount  to  a  lease  if  there  be  no  obligation  on  the  tenant  to  work  {Miller, 
1875,  3  II  242;  see  also  Braiul,  1872,  11  M.  42).  In  mineral  leases 
nothing  is  given  which  is  not  specified  {Mcnzies,  1822,  1  Sh.  App.  225)  ;  but 
if  a  lease  is  unintelligible  without  a  word,  such  as  "  coal,"  which  has  been 
left  out  in  advertently,  it  will  be  read  as  containing  it  ( Wight,  1813,  1  Dow, 
141).  Where  different  minerals  are  to  be  wrought  in  the  same  mine  by 
different  parties,  the  rights  of  each  must  be  clearly  defined  {Hurlct  Alum  Co., 
7  B.  App.  100).  The  question  whether  a  particular  seam  or  mineral  falls 
under  the  descriptive  clause  in  a  lease  is  one  of  fact,  not  of  law  {Gillespie, 
1854,  17  1).  1,  18  D.  677,  19  D.  897,  21  D.  (H.  L.)  13).  Homologation  of  a 
tenant's  working  by  the  landlord  may  entitle  the  tenant  to  retain  what  has 
been  worked  by  him  {Stewart,  1790,  3  Pat.  158  (slate  quarries)). 

Bent  and  BoyaJty.  —  Ilent  in  mineral  leases  may  consist  of  money, 
part  of  the  produce,  or  services  {Walpole,  1780,  Mor.  15249;  BcdjMth, 
1737,  Mot.  15196).  It  is  usual  to  stipulate  for  a  fixed  rent  as  well  as 
royalty,  so  that  as  long  as  workable  mineral  exists  a  specified  sum  is 
secured  to  the  lessor,  who  will  also  under  the  royalty  clause  obtain  a 
sum  pro[)ortionate  to  the  productivity  of  the  mine.  Iloyalty  is  the 
prop(;r  word  to  describe  a  payment  on  minerals  won  l:)y  a  lessee  {Morgan, 
1883,  1  Cab.  &  El.  114-116).  It  is  sometimes  stipulated  that  the  lessor 
shall  have  a  certain  part  of  the  produce  to  be  delivered  in  kind,  or  con- 
vertible into  money  at  the  selling  price  at  the  hill,  wharf,  or  other 
place  of  delivery;  or,  more  frequently,  alternatively  with  a  fixed  money 
rent,  the  lessor  stipulates  for  a  portion  of  the  output  {Dalglcish,  1892,  30 
S.  L.  R  58),  the  rate  varying  with  different  minerals.  The  most  connnon 
royalty  clause  stipulates  for  a  fixed  royalty  upon  the  tonnage  output,  or, 
optionally  to  the  lessor,  a  fixed  rent.  Tiie  royalty  is  often  made  to  depend, 
by  a  "  sliding-scale  "  lordship  clause,  on  the  market  value  of  the  minerals 
raised.  (Cases  on  construction  of  royalty  clauses:  Steuart,  1850,  13 
D.  434;  Carmichael,  1823,  2  S.  485;  Johnston,  1832,  10  S.  260; 
Adam,  1843,  5  D.  736;  Edwards,  1836,  3  C.  &  P.  340;  Bokclcy, 
1878,  9   Ch.   D.   68r,,   1.",   Ch.    I),    l'77,   7   Xyy.   C^.  -13.)       It  is  usual  to 
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insert  a  clause  conferring  power  to  make  up  short  workings,  providing  for 
deficiency  in  one   year's  lordships  being  made  np  in  so  many  sncceeding 
years  (Bisho]),  1845,  14  M.  &  W.  260).     Several  phrases  in  royalty  clauses 
have  received  judicial  construction.     To  "  win  "  mineral  means  to  reach  it 
and  put  it  into  condition  for  continuous  working  (Leivis,  1869,  5  Ch.  103- 
111)  ;  and  a  field  is  "  won  "  when  full  access  is  given  to  the  hewers  {Rokcbcy, 
1879,  13  Ch.  D.  277,  9  ib.  689).     To  "  raise  "  means  iirimA  facie  to  get,  not 
to  bring  to  surface  {Senhouse,  1862,  5  L.  T.,  N.  S.,  635  ;  Kinsman,  1880,  42 
ib.  80).      "  Fairly  wrought "  does  not  refer  to   profitable  working,  but  to 
working  without  extraordinary  expense  {Griffiths,  1851,  1  H.  &  N.  237;  but 
see  Cartwright,  1866,  7  B.  &  S.  247).     A  lordship  on  minerals  "raised  and 
carried  off"  was  provided  by  a  lease  which  contained  also  a  clause  proving 
for  certain  deductions  where  the  tenants  were  prevented  from  raising  the 
minerals.     The  tenants  who  had  raised  the  minerals  were  held  not  entitled 
to  the  deductions,  on  the  ground  that  they  could  not  get  them  "carried  off" 
{Waugh,  1870,  7  S.  L.  K.  222).     "  Getting  "  may  mean  only  winning,  and 
not  carrying  away  (Eamsdcn,  1881,  6  Q.  B.  D.  583-585).     Its  signification 
in  sec.  12  of  the  Coal  Mines  Regulation  Act  is  far  from  clear  {Netlierseal, 
1889,  14  App.  Ca.  228 ;  Brace,  [1891]  2  Q.  B.  699  ;  Hyncl,  1884,  22  S.  L.  li. 
702  ;  Moioat,  1894,  21  E.  (J.  C.)  55  ;  Kearney,  [1893]  1  Q.  B.  700  ;  Hastie, 
1894,  21  E.  (J.  C.)  62).     "Found,"  whether  gotten  or  not,  was  construed  as 
meaning   "ascertained    to    lie   and   be"  {Jovxtt,   1847,  1    Ex.    647-650). 
"  Annual  output "  refers  to  the  whole  coal  brought  to  the  surface  (Balgleish, 
1892,  30  S.  L.  E.  58),  but  may  be  limited  to  what  is  disposed  of  {Waugh, 
1870,  7  S.  L.  E.  222).     "  Selling  price  at  the  hill  "excludes  price  of  minerals 
sold  Q\^Q.vi\\Q,ve  {Guthrie,  1846,19  Sc.  Jur.  69).     A  royalty  "in  respect  of 
minerals  which  may  be  raised  or  obtained  by  or  from  or  out  of  any  mines 
or  pits  in,  upon,  or  under  "  the  propei  ty  leased,  does  not  entitle  the  lessor  to 
payment   on   minerals   brought  up  at  the  mouth  of   pits  open,  but   not 
procured  under  the  property  leased  {Morgan,  1883, 1  Cab.  &  EL  114  ;  compare 
with  Bous,  1870,  L.  E.  4  H.  L.  650,  where  the  words  "through,  over,  and 
under"  were  construed).     "  Eents  and  profits  "  may  mean  what  is  due  under 
a  current  lease  {Leiypington,  1891,  65  L.  T.,  N.  S.,  145) ;  but  it  varies  with  the 
construction  of  the  deed  or  contract  in  which  it  occurs  {Anderson,  1882,  10 
E.  177). 

Stqndations   as   to   Management. — Stipulations    as    to    the    manner    of 

working  require  clear  expression  in  the  lease,  because  powers  not  given  are 

not  readily  implied  {Herriot,  1804,  Mor.  15255  ;  Fcrgusson,  1821,  1  S.  1  ; 

Bohinson,  1884,  53  L.  J.   Ch.   1070).      A  lessee  of  a  pottery  and  ground 

adjoining  it,  with  a  privilege  of  working  the  clay  for  the  pottery,  was  held 

not  entitled  to  manufacture  bricks  for  sale,  nor  to  remove  bricks  without 

payment  to  the  landlord  {Gordon,  1837,  15  S.  549).     A  landlord  frequently 

stipulates  that  his  consent  shall  be  required  for  the  position  of  new  shafts  ; 

but  he  cannot  in  all  cases  arbitrarily  refuse  his  approval   {Montgomerie, 

1848,  10  D.  1387).     When  it  is  desired  to  make  it  compulsory  on  the  lessee 

to  work,  proper  provisions  to  this  effect  should  be  inserted  in  the  lease 

(see  an  agreement  to  "  work  out  "  coal  construed  as  applicable  to  method  of 

working,  not  to  exhaustion,  Convery,  1884,  12  E.  191  ;    see  also  Aytoun, 

1890,  27  S.  L.  E.  657).     The  lessee  is  usually  bound  to  work  "  regularly 

and  in  a  proper  and  workmanlike  manner."     This  means  in  such  a  manner 

as  shall  not  be  simply  an  attempt  to  get  as  much  mineral  as  will  serve  the 

lessee's  purpose,  regardless   of  any  ordinary   or   workmanlike   proceeding 

{Leivis,  1869,  5  Ch.  103-108).     Under  a  lease  which  did  not  impose  on  the 

tenants  an  obligation  to  work,  they  were  bound  to  keep  the  whole  "  going 
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workings  "  secure,  and  leave  them  so  at  the  end  of  the  lease.  They  were 
held  entitled  to  stop  them  at  their  pleasure  if  acting  bond  fide  ;  and  that  if 
they  did  so  they  ceased  to  be  going  workings  in  the  sense  of  the  lease 
{Ai/toun,  cit.). 

Surface  damage  is  a  flexible  term.  It  signifies  the  damage  which 
prevents  the  ordinary  agricultural  use  of  the  subject.  It  may,  however, 
extend  to  actual  damaue  to  crops  or  plantations,  though  injury  to  amenity  is 
excluded  (GalhmWis  Trs.,  1868,  7  M.  167-171).  The  surface-damage  clause, 
when  taken  along  with  the  powers  and  other  clauses,  may  be  limited  or 
extended.  Thus  it  has  been  held  to  apply  to  damages  occasioned  by  under- 
ground as  well  as  surface  operations,  and  to  exclude  damage  by  smoke 
from  an  engine  {Xcill's  Trs.,  1880,  7  E.  141 ;  Osimld,  1853,  16  D.  70),  and 
injury  occasioned  by  unauthorised  trespassers  {Young,  1832,  10  S.  666). 
The  following  cases  have  reference  to  surface  damage  arising  from  with- 
drawal of  support:  Whites  Trs.,  1887,14  E.  597  ;  Baird's  Trs.,  1851,  13  V. 
982  ;  Hamilton,  1867,  5  M.  1086  ;  Baiji,  1867,  6  M.  1 ;  WaddcU,  1890,  17 
E.  1077;  Hurld  Alum  Co.,  1850, 7  Bell's  App.  1000.  A  surface-damage  clause 
in  a  lease  does  not  confer  on  the  lessee  a  right  to  deliberately  inflict  an 
injury  to  the  surface  on  payment  of  surface  damages.  The  clause  is 
intended  to  provide  compensation  caused  by  workings  which  would  not 
necessarily  result  in  injury  {Dixon,  1881,  9  E.  375,  10  E.  (H.  L.)  45).  A 
lessee  may  be  liable  for  surface  damages  of  a  permanent  character  even 
though  they  have  settled  for  temporary  damages  yearly  {Ogilvy,  1845,  8  D. 
241). 

A  tenant  of  a  mineral  field  can  only  work  so  far  toward  the  march  as 
to  leave  a  barrier  to  prevent  the  invasion  of  water  from  an  adjacent  mine, 
else  he  is  laible  for  any  damage  that  may  ensue  {Wcmyss,  1809,  7  Feb. 
1809,  F.  C. ;   Warh,  1856,  3  Macq.  467;    Mvmhj,  1882,  23    Ch.   D.   81). 
Express  stipulation  that  he  shall  not  be  obliged  to  leave  a  barrier  relieves 
him  of   this  duty ;   and   circumstances  may  arise   which,  by  implication, 
render  him  not  liable  {Crawfiird,  1824,  2  S.  667).     If  there  be  no  permission 
under  a  lease  to  communicate  levels,  the  tenant  of  two  adjacent  coalfields 
has  no  right  to  communicate  the  drain  of  the  one  field  to  the  other,  but 
must  leave  a  barrier.      Xor  can  a  lessee  use  either  roads  {Munglc,  1869, 
6  S.  L.  E.  217)  or  levels  in  mines  let  to  him  for  the  benefit  of  his  own 
mines   except   by  agreement   {Hcdicctt,  1826,  5  S.  154,  1  S.  &  M'L.  629). 
If,  however,  there   be   a  clause   in   a   lease   by  which   it   is   agreed   that 
either  party  is  to  have  power  to  communicate  the  level  of  the  coal  to  any 
neighbouring  coal-works,  the  right  continues  so  long  as  the  lessee  has  any 
interest  in  the  neighbouring  workings,  and  "  neighbouring"  in  such  a  case  is 
not  limited  in  its    meaning   to   contiguous  {Ahercorn,  1764,  6    Pat.  757). 
The  right  or  obligation  to  erect  miners'  houses  is  usually  matter  of  stipula- 
tion ;  but  if  there  be  no  agreement  under  the  lease,  the  lease  itself  does  not 
necessarily  imply  the  right  or  obligation  to  erect  them  {Osioald,  1858,  20  D. 
440).    And  where  a  mineral  tenant  had  right  to  use  and  occupy  the  miners' 
houses,  for  which  he  paid  no  rent,  but  was  taken  bound  to  relieve  the  land- 
lord of  taxes  and  feu-duties  during  his  occupancy,  the  occupation  of  the 
houses  was  held  as  a  separate  right,  and  not  an  accessory  of  the  mineral 
lease  {Dixon's  Trs.,  1894,  21  E.  441). 

Sterility  of  a  mine  liberates  the  tenant  from  liability  for  rent  on 
abandonment  ( ^Fi7.so?i,  1699,  Mor.  10125;  Murdoch,  182'),  7  S.  404);  and 
if  none  of  the  minerals  let  ever  existed  in  the  mine,  the  lessee  would  be 
free,  as  a  tenant  is  not  at  the  risk  of  their  "  being  and  existence,"  but  only 
of  their  quality  and  value  {Govjans,  1873,  U  M.  (H.  L.)  4;  Flecming,  1871, 
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9  M.  730).  A  similar  effect  follows  from  a  defect  arising  ex  natura  rei,  e.g. 
where  a  seam  was  so  thin  as  to  be  physically  unworkable  {Gray,  1706,  4 
V).  S.  635).  But  where  the  accidents  preventing  working  are  extrinsic  and 
preventible,  the  tenant  is  l)0und,  and  is  not  entitled  to  abandon  without 
proving  that  he  could  not  work  {Edmiston,  1675,  Mor.  15172);  and  a 
mineral  tenant  is  not  entitled  to  abandon  merely  because  he  cannot  work 
at  a  profit  even  though  no  rent  were  paid  (Govjans,  cit.).  A  mere  allegation 
that  minerals  are  unworkable  is  not  a  relevant  defence  to  an  action  for 
arrears  of  rent.  The  fact  of  exhaustion  must  be  proved  as  provided  for  in 
the  lease  {Thomson,  1869,  7  M.  687;  Merry,  1859,  21  I).  1337;  affd.  1  M. 
H.  L.  14;  WadihlVs  Trs.,  1885,  13  E.  237;  see  also  Shotts  Iron  Co.,  1881, 
8  E.  530,  as  distinguished  from  Dixon,  1824,  2  Sh.  App.  175). 

Measure  of  Damage  for  Trespass.— T\\<i\^  are  two  methods  of 
assessing  damages  for  wrongful  working  and  abstraction  of  minerals.  First, 
the  value  of  the  minerals  may  be  taken  at  the  pit  mouth,  allowing  for  the 
expenses  of  bringing  to  bank,  but  not  for  the  expenses  of  winning ;  or, 
secondly,  the  value  may  be  taken  with  an  allowance  for  both  winning  and 
raising.  These  methods  were  first  applied  in  England,  and  arose  from 
distinctions  between  law  and  equity.  On  that  account  they  have  been 
regarded  as  not  applicable  to  Scotch  law  (see  Ld.  Stormonth  Darling  in 
Davidsons  Trs.,  1895,  23  E.  45).  The  English  Courts  have  recognised  a 
wide  distinction  between  abstraction  which  takes  place  in  good  faith 
and  that  which  is  theftuous  and  done  under  cover  of  fraud.  Accordingly, 
when  abstraction  has  been  effected  through  pure  inadvertence  {Hilton, 
1867,  4  Eq.  432),  under  a  Imid  fide  belief  of  title  {Jcgon,  1871,  6  Ch. 
742),  fairly  and  honestly  {Wood,  1841,  3  Q.  B.  440),  under  a  mere  mistake 
{Livingstone,  cit.;  United  Mcrthyr  Co.,  1872,  15  Eq.  46),  the  trespasser  is 
allowed  both  the  cost  of  severance  and  the  cost  of  bringing  to  bank 
{Trotter,  1879,  13  Ch.  D.  574).  Wheie,  however,  the  abstraction  has  been 
fraudulent  {Ecclesiastical  Comms.,  1877,  4  Ch.  D.  845),  negligent  {Wood, 
cit.),  wilful  {Martin,  1839,  5  M.  &  W.  352;  Taylor,  1886,  33  Ch.  D.  226), 
unlawful  {Llynvi  Co.,  1870,  L.  E.  11  Eq.  188),  or  furtive  {Livingstone,  1880, 
7  E.  (H.  L.)  1-4),  the  costs  of  severance  are  not  allowed  to  the  wrong-doer. 
But  the  indemnification  an  injured  party  is  entitled  to  in  Scotland  in  such 
cases  is  measured  strictly  according  to  the  loss  he  has  sustained,  whether 
it  arise  from  hond  fide  or  surreptitious  working.  And  where  the  amount 
of  damage  done  is  definitely  ascertainable,  it  is  valued  accordingly.  Where 
a  feu  of  lands  extending  to  1|  acre  was  granted,  the  superior  not  reserving 
the  minerals  (he  having  reserved  the  minerals  in  the  surrounding  lands 
and  let  them  to  tenants),  both  the  tenants  and  the  superior  believed  that 
the  minerals  in  the  Ih  acre  were  included  in  the  mineral  lease,  and  the 
tenants  wrought  them  out.  It  was  impossible  for  the  superior  to  have 
wrought  them  profitably  himself.  The  superior  was  found  entitled  to  the 
value  of  the  minerals  to  him  at  the  date  of  abstraction,  and  this  was 
calculated  at  the  rate  of  royalty  of  the  surrounding  coal  {Livingstone,  1880, 
7  E.  (H.  L.)  1).  The  royalty  itself  was  not  the  measure  of  the  damages,  bu 
only  evidence  of  value  (Ld.  Blackburn,  ih.  p.  10).  And  where  a  rail- 
way company  had  wrongously  excavated  freestone  reserved  to  the 
superiors,  and  done  so  in  the  face  of  their  title  and  after  warning,  all  that 
the  superiors  were  held  entitled  to  was  the  market  value  of  the  abstracted 
freestone,  less  the  cost  of  working.  In  this  case  the  superiors  could  not 
have  worked  or  let  the  freestone  to  a  profit,  and  the  only  market  value  was 
that  created  by  the  railway  company  themselves  {Davidsons  Trs.,  1895,  23 
E.  45). 
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The  Mining  Code. 


The  Eailway  Clauses  CoiisoliJatiou  Act  and  The  Water  Works  Clauses 
Acts  give  the  promoters  of  the  undertaking  power  of  acquiring  lands  for  the 
construction  of  their  works,  and  these  Statutes  cuntain  important  provisions 
with  respect  to  the  mines  lying  under  or  near  the  railway  or  canal.     These 
relate  to  purchase,  compensation  for  not  working,  mining  communications, 
compensation  for  injury  done  to  mines,  damages  for  severance,  and  right 
of  inspection.     These  two  Statutes  constitute  what  is  known  as  the  Mining 
Code,  and  may  conveniently  be  considered  together.     The  effect  of  some  of 
these  provisions  is  to  invert  the  principles  of  the  common   law.      The 
meaning  of  the  words  "mines"  and  "minerals"  under  these  Acts  has 
been  colisidered,  and  been  held   to  apply  to  everything  except  the  agri- 
cultural surface  {Chccldcy,  1867,  4  L.  K.  Eq.  10),  and  would  thus  include 
sand  "ravel,  etc.     This  meaning  has  been  curtailed  by  the  introduction  of 
the  idea  of  profitable  working  {Hcxt,  1872,  L.  E.  7  Ch.  App.  699);  and  the 
context  in  many  cases  limits  the  meaning  of  these  terms.     [See  Mineral 
and  meaning  of  mine,  supra;  as  to  shale,  see  E.  Hopdoun,  1893,  20  R.  704.] 
Purchase. — The  first  common-law  principle  inverted  by  the  Code  is  that 
a  conveyance  of  land  includes  everything  ad   centrum.     By  sec.  70  the 
company   shall   not   be   entitled   to   any  mines   of   coal,   ironstone,   slate 
(Jones,  1879,  4  Ex.  D.  97),  or  other  minerals  under  any  land  purchased  by 
them,  excepting  only  such  parts  thereof  as  shall  be  necessary  to  be  dug  oi 
carried  away  or  used  in  the  construction  of  the  works,  unless  the  same 
shall  have   been  expressly  purchased;   and  such  mines  shall   be  deemed 
excepted  out  of  the  conveyance  unless  expressly  named  and  conveyed.     It 
is  to  be  observed  that  purchasers  under  the  Lands  Clauses  Consolidation 
Act  are  in  this  respect  in  a  different  case.     Tiiere  the  ordinary  common- 
law  rights  obtain,  and  a  purchase  of  lands  includes  the  mines  {Clcmjton, 
1883, 11  Q.  B.  I).  820,  823).     The  woids  "  necessary  to  be  dug  "  may  entitle 
a  company  who  carry  an  embankment  over  one  person's  land  to  construct 
an  embankment  on  the  land  of  another  person  (Looscmorc,  1882,  22  Ch.  D. 
33),  but  they  do  not  permit  a  company  to  work  a  bed  of  freestone  under 
the  lands  by  means  of  an  open  quarry,  and  use  it  in  constructing  authorised 
work  not  situated  on  the  ground  purchased  (Jamieson,  1868,  6_  S.  L.  Tu 
188).     What  is  necessary  for  the  permanent  safety  of  the  line  is  part  of 
its  construction  (Nishd  Hamilton,  1886,    13   E.    454,  where  it  was    held 
that  the  company  were  entitled  to  all  the  mineral  in  the  lands^  conveyed 
to  tliern  down  to  foundation-level  (see  E,  Hop)etoun,  1893,  20  R.  704-710)). 
The  company's  power  of  purchase  extends  to  cases  where  tiie  mines  and 
the  surface  are  held  by  different  owners  (Errwf/ton,  1882,  19  Ch.  D.  559); 
and  the  fact  that  the  provisions  may  apply  does  not  detract  from  their 
power  to  purchase  the  mines  (Cartwrigltt,  1879,  11  Ch.  D.  421 ;  Ifooper, 
1877,  3  Q.  B.  D.  258 ;  1880,  5  App.  Ca.  1,  23,  24).      The  words  "expressly 
purchased"  do  not  refer  to  purchases  l)y  agreement  only,  but  include  com- 
pulsory ])urchase  {Errirujion,  cit.  569).     Another  principle  inverted  by  the 
Code  is  tliat  a  conveyance  of  land  implies  warrandice  that  the  grantor  shall 
do  nothing  to  render  the  land  unfit  for  the  purpose  for  which  it  is  sold  :  a 
princi])le  which  deprives  the  owner  of  reserved  minerals  of  the  right  to^work 
them  to  tlie  detriment  of  the  surface  {Sprot,  1856,  2  Mae(i.  449;  67.  Wcstciii 
Fury.  1867,  2  L.  \l  E.  &  I.  App.  27-40;  Caledonian  llunj.,  1857,  3  Macq.  56; 
Wakefield,  1866,  4  E<i.  613;   Elliot,  1863,  10  H.  L.  C.  333;  comp.  Cibhwr 
Brick  Co.,  [1894]  2  Ch.  157;  Checklcjj,  eit).      Tlie  effect  of  sees.  71,  72  is 
to   deprive  the  railway  of  their  comnK)n-law   rights,  and  to  substitute  a 
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power  of  purchase,  and  of  preventing  the  working  of  the  minerals  if  not 
purchased  by  payment  of  compensation  (see  also  Dudley  Canal,  1830,  1 

B.  &  Ad.  59 ;  Achroyd,  1862,  31  L.  J.  Ch.  588).  Hence  if  the  company 
refuse  to  purchase  or  make  compensation,  the  mineral-owner  may  work 
even  though  he  bring  down  the  surface  {Fletcher,  1859,  28  L.  J.  Ex.  147; 
29  ib.  253);  and  in  such  a  case  the  company  has  no  clain  if  the  working 
has  been  proper  {Gt.  Western  Bivi/.,  cit.\  Dudley  Canal  Co.,  1830,  1  B.  & 
Ad.  59).  Nor  is  such  a  case  affected  by  a  f)rovision  in  a  special  Act, 
that  minerals  are  to  be  worked  so  that  "no  injury  shall  be  done,"  this 
meanimi  that  no  unnecessary  injury  shall  be  done  by  improper  working 
(Stourhridye  Canal  Co.,  1860,  30  L.  J.  Q.  B.  108 ;  Sivindell,  18G0,  29  L.  J. 

C.  P.  364).  The  scheme  of  the  provisions  is  that  the  owner  of  any  sub- 
jacent mineral  not  purchased  by  the  company  may  lawfully  get  his 
mineral  by  proper  working,  whatever  the  company  may  have  bought, 
subject  only  to  the  due  protection  of  the  works  of  the  undertaking ;  and 
if  and  in  so  far  as  such  due  protection  prevents  his  getting  his  minerals, 
or  renders  it  more  costly,  he  is  to  be  compensated  when  the  time  comes 
for  working  under  or  near  the  railway  work  arrives,  and  not  before 
(Kennedy,  J.,  in  Gerard,  [1894]  2  Q.  B.  915,  922). 

On  a  sale  of  lands  with  subjacent  minerals  as  "superfluous  land,"  the 
purchaser  has  no  higher  right  than  the  company,  and  cannot  maintain  an 
action  for  damage  to  the  surface  by  withdrawal  of  support  (Fountney,  1883, 
L.  E.  11  Q.  B.  D.  820).  And  where  a  proprietor  conveyed  to  a  railway 
company  "  the  perpetual  servitude  and  right  to  occupy  and  use  so  much  " 
of  certain  ground  "as  is  at  present  used  and  occupied  by  the  piers  or 
pillars  of  their  viaduct,"  the  private  Act  containing  provisions  similar  to 
that  of  the  Act  of  1845  respecting  minerals,  it  was  held  that  the  company's 
right  was  subject  to  the  same  conditions  in  regard  to  payment  of  compen- 
sation for  minerals  as  a  statutory  conveyance  in  ordinary  form  (Ccdedonian 
Rivy.,  1876,  4  E.  140).  Where  a  private  Act  is  silent  as  to  compensation 
for  the  exercise  of  powers  to  stop  mineral  workings,  the  Court  is  slow  to 
enforce  payment  of  compensation  under  a  section  making  it  payable  for 
damage  arising  in  the  iwtwvo.  {Leeds Ftwy.,  1831,  3  Ad.  &  E.  683;  Aire  Naviya- 
tion  Co.,  1861,  30  L.  J.  Q.  B.  337  ;  Gt.  Laxey  Mininy  Co.,  1878, 4  App.  Ca.  115). 

Compensation  for  not  Workiny. — If  one  in  right  of  minerals  under  a 
railway  or  canal,  or  within  40  yards  thereof,  desires  at  any  time  to  work 
them,  he  is  to  give  30  days'  notice  of  his  intention  to  the  railway  company. 
If  the  company  desire  that  these  minerals  or  any  part  of  them  should 
remain  unworked,  they  shall  give  notice  of  such  desire,  and  offer  to  make 
compensation  for  leaving  them  unworked.  In  such  a  case  the  "owner, 
lessee,  or  occupier  "  is  deprived  of  the  right  to  work  them,  and  the  company 
is  under  obligation  to  make  compensation  for  them  and  for  "  all  loss  and 
damage  occasioned  by  the  non- working  thereof:  which  may  be  settled  by 
agreement,  or,  as  in  otlier  cases  of  disputed  compensation"  (s.  71;  B.  v. 
L.  &  N.  W.  Rwy.  Co.,  [1894]  2  Q.  B.  512).  It  is  the  person  presently 
entitled  to  work  the  mine  who  can  give  notice  of  intention  to  work  {Miles. 
1886,  33  Ch.  D.  632).  There  must  be  lond  fide  intention  to  work  by  the 
owner  or  those  in  his  right,  but  not  necessarily  by  the  owner  himself 
{Eohinson,  1889,  15  App.  Ca.  19  ;  Bain,  1893,  31  S.  L.  E.  98).  A  notice  of 
intention  to  work  would  not  be  considered  invalid  because  it  embraced 
minerals  upon  a  long  extent  of  railway  {Bohinson,  cit.).  Different  minerals 
may  require  separate  compensation  {Smith,  1877,  3  App.  Ca.  165-182). 
Compensation  is  only  due  when  the  time  arrives  for  working  the  mineral 
{Gerard,  [1894]  2  Q.  B.  915 ;  [1895]  1  Q.  B.  459).     Sec.  71  must  be  read 
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along  with  sec.  6,  which  provides  for  compensation  to  owners  of  lands 
injuriously  affected.  Hence  the  case  of  a  lease  falls  under  sec.  71,  and  that 
of  an  owner  or  reversioner  nnder  sec.  G  {Smith,  cif.).  It  is  not  the  inten- 
tion of  the  Legislature  that  compensation  he  |)aid  twice  over  (Smilh,  cif.). 
As  to  canal,  see  HaUiday,  [1891]  App.  Ca.  81.  There  is  no  time  fixed 
for  counter  notice  by  the  company  to  pay  for  minerals  unwrouglit.  They 
mav  do  this  whenever  they  find  it  necessary  or  desirable  {Dvxons,  7 
E.  (H.  L.)  116).  A  mine-owner  having  given  notice,  does  not  lose  his  right 
to  compensation  by  afterwards  proceeding  to  work  (Dixons,  cit.)\  siich 
workin"  only  entitles  the  company  to  damages,  or  interdict,  or  reduction 
in  amount  of  compensation  {SvAndcll,  1860,  9  C.  B.,  N.  S.,  241-279).  The 
mere  fact  that  the  nsual  mode  of  working  surface  minerals  is  -by  open 
workings  does  not  entitle  a  company  to  prevent  them  being  wrought  by 
underground  workings  {Haunchwood,  1882,  20  Ch.  1).  552-560;  Ruabon 
Brickt'o.,  [1893]  1  Ch.  427).  The  distinction  between  the  right  to  com- 
pensation and  the  right  to  sue  for  damages  was  brought  out  in  Bagnall, 
1862,  7  H.  &  N.  423. 

Mining  Communications. — When  the  company  have  prevented  the 
working  of  minerals,  air-ways  and  water-levels  may  still  be  cut  through 
them,  but  only  so  as  not  to  injure  the  line  (s.  73).  This  section  apphes 
to  mines  lying  more  than  40  yards  from  the  railway,  and  enables  an 
owner  to  tunnel  under  the  line  when  his  access  to  minerals  on  the  other 
side  of  it  have  been  cut  off  by  the  company's  preventing  tlie  working,  and 
paying  compensation.  And  it  has  been  read  as  signifying  that  "prevention 
as  aforesaid  "  applies  to  the  case  of  a  company  who  have  purchased  lands 
subsequently  giving  notice  of  purchase  of  minerals  thereunder  {Midland 
Ewy.,  1885,  L.  R  30  Cli.  D.  634).  By  sec.  74  such  an  owner  is  entitled 
to  compensation  for  increased  expenditure  on  account  of  his  having  to 
tunnel,  his  right  of  working  upon  or  over  the  line  having  been  cut  off 
{Midland  Ewy.,  cit.).  It  is  only  the  owner,  lessee,  or  occupier  of  land  who 
can  in  these  circumstances  so  connect  his  mines  by  tunnelling— one  having 
a  right  of  way  only  cannot  do  so ;  but  if  the  owner,  lessee,  or  occupier  has 
established  a  lawful  connnunication,  he  may  work  by  open  working  if  such 
be  the  proper  and  usual  mode  of  working  {Miles,  1886,  L.  E.  33  Ch.  D.  632; 
and  see  Nimmo,  1895,  2  S.  L.  T.  538). 

Severance  Preventing  Continuous  Working.— In  addition  to  the  provisions 
giving  the  company  power  to  stop  working  in  toto,  as  dangerous  to  the 
railway  line,  sec.  74  provides  for  payment  of  compensation  to  one  in  riglit 
of  minerals  extending  on  both  sides  of  the  line,  whicli,  though  capable  of 
being  worked  on  either  side  of  the  line,  cannot  be  worked  continuously. 
In  such  a  case  the  company  is  bound  to  compensate  the  owner  or  lessee 
"from  time  to  time"  for  all  additional  ex])ense  or  loss  arising  from  inter- 
ruption of  continuous  working,  or  from  the  restrictions  imposed  so  as  to 
secure  the  line  from  injury.  Under  additional  expenses  there  have  been 
included  the  expense  of  sinking  a  new  pit,  of  a  new  engine  and  shaft,  the 
expense  of  working  it  during  the  time  that  it  would  1)0  an  extra  ex])ense, 
and  the  price  of  additional  land  for  depositing  soil  {Wldtehoasc,  1869,  L.  E. 
5  Ex.  6;  ('idts,  1848,  5  Kail.  C.  442).  In  another  case  the  expenses  of 
having  to  work  by  tunnelling  were  allowed  {Miles,  1886,  33  Ch.  1).  632). 
]>uroii  Cleasby  indicated  the  oijinion  that  extra  ex]ienses  should  be  allowed 
by  an  arbit(,'r  if  they  wore  necessarily  incurred,  and  were  capable  of  being 
immediately  estimated  {Wkitchouse,  cit.  14).  Sec.  74  also  provides  for 
the  case  of  compensation  for  minerals  "not  ])urcliased  ])y  the  railway 
company,  which  cannot  be  obtained  l)y  reason  of  making  and  mainlaining 
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the  railway."  There  is  no  provision  as  to  notice  of  intention  to  work  these, 
as  occurs  in  sec.  71,  which  deals  with  minerals  the  owner  is  "  desirous  of 
working."  Hence  the  owner  does  not  need  to  give  such  notice  to  the 
company  under  sec.  74  to  preserve  his  right  to  compensation  {Glasgow,  etc. 
Eirij.  Co.,  1848,  11  D.  o27).  Under  this  section  the  mine-owner  has  been 
held  entitled  to  profits  {Barnsky  Canal  Co.,  1844,  13  L.  J.  Ch.  4.34).  Pur- 
chase by  the  railway,  not  of  land,  but  of  the  right  to  tunnel,  places  the 
parties  in  the  same  position  quoad  the  minerals  as  if  there  had  been  a 
purchase  of  land  {Ackroyd,  1862,  31  L.  J.  Ch.  588;  Crossland,  1862,32 
L.  J.  Ch.  353).  In  a  case  in  which  compensation  and  prospective  damage 
were  claimed  under  the  similar  clauses  in  the  Water  Works  Clauses  Act, 
Ld.  WaCson  was  of  opinion  that  compensation  was  to  be  made  as  often 
as  in  the  course  of  working,  and  after  there  has  been  an  opportunity  of 
examining  the  workings,  the  undertakers  notify  their  desire  that  the 
minerals  shall  be  left  unworked.  Explaining  sec.  27,  which  saves  the 
undertakers'  liability  to  action,  he  said  it  "  was  not  meant  to  supersede 
the  other  clauses  of  the  Act  in  cases  where  a  full  remedy  is  provided  by 
these  clauses,  but  was  intended  to  cover  every  case  of  injury  to  mineral 
workings  in  which  the  ndne-owner  would  otherwise  have  been  deprived  of 
his  remedy.  .  .  .  Injury  is  done  to  the  mine  by  the  reservoir  whenever,  in 
due  course  of  working,  the  minerals  or  part  of  them  become  eitlier  unwork- 
able to  profit  or  altogether  unworkable  by  reason  of  the  flooding  which 
must  accompany  the  working"  {HoUiday,  [1801]  App.  Ca.  81.  As  to  con- 
siderations in  estimating  the  amount  of  compensation,  see  also  Bidder, 
1878,  4  Q.  B.  D.  412,  419,  432). 

Bight  of  Inspection. — The  company  is  given  power  to  enter  and  inspect 
the  mines  and  make  use  of  the  mining  machinery  for  the  purpose  of 
ascertaining  whether,  in  the  working,  sufficient  support  is  leit  for  the 
railway.  If  it  appear  that  the  mines  are  being  worked  contrary  to  the  Act, 
the  company  may  compel  the  mine-owner  to  take  all  necessary  steps  for 
the  protection  of  the  railway. 


Water  in  Mines. — A  lower  stratum  is  bound  to  receive  water  from 
a  higher  without  the  constitution  of  any  servitude ;  but  as  this  right  may  be 
overstretched  in  the  use  of  it  without  necessity  to  the  prejudice  of  the 
inferior  ground,  it  is  an  arbitrary  question  how  far  it  may  be  extended 
(Cam2)hell,  1864,  3  M.  254).  An  upper  heritor  may  make  what  use  he 
pleases  of  surface  water  so  long  as  he  is  making  the  natural  use  of  his  laud 
(Chalmers,  1876,  3  E.  461-467).  But  he  is  not  entitled  to  lead  the  water 
by  drains  so  as  to  place  upon  his  neighbour's  field  what  would  not  naturally 
have  reached  it  {Montgonicrie,  1853, 15  D.  853);  nor  can  he  drain  it  into  his 
neighbour's  mine  either  by  raising  the  surface  of  the  land  {Hurdman,  1878, 
3  C.  P.  D.  168),  or  by  obstructing  an  artificial  watercourse  (Boberts,  1864, 
3  H.  &  C.  162),  or  by  opening  sluices  in  his  dykes  ( Whallcy,  1884,  13 
Q.  B.  D.  131).  If  the  result  of  draining  be  to  flood  a  neighbouring  mine,  no 
liability  will  ensue  therefor  if  it  can  be  shown  that  the  mining  operations 
were  carried  on  in  good  faith,  truly  for  the  benefit  of  the  estate,  and  in  the 
ordinary  administration  thereof  (Camjyhcll,  cit. ;  Bawstron,  1855,  11  Ex.  369  ; 
Broadbent,  1856,  11  Ex.  602;  Murdoch,  1881,  8  Pt.  855).  When  under- 
ground water  exists  naturally  in  a  mine  (it  may  be  private  property,  Blair, 
1870,  9  M.  204),  a  mine-owner  is  entitled  to  get  rid  of  it  the  best  way  he 
can,  except  that  he  may  not  be  allowed,  in  peculiar  circumstances,  to  throw 
more  water  down  into  a  common  stream  than  has  hitherto  flowed  into  it 
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(Ld.  J.  C.  Hope,  Irvinff,  1856,  18  D.  833,  842) ;  but  he  cannot  pump  it  up 
and  discharge  it  on  the  surface  without  consent  of  the  surface-owner 
{Turner,  l^'h,  10  S.  415).  Water  is  a  common  enemy,  against  which  each 
man  must  defend  himself  {Smith,  1849,  7  C.  B.  515-5GG),  and  no  liability 
attaches  to  the  escape  of  water  by  gravitation  As  each  proprietor's  right 
to  work  minerals  extends  to  his  march,  if  a  coterminous  proprietor  is 
apprehensive  of  danger  from  an  influx  of  water  from  an  adjoining  property 
it  is  his  duty  to  leave  a  barrier  unworked  to  protect  himself  therefrom 
{Harvey,  1824,  3  S.  322;  Din-ham,  1871,  9  M.  474-479  ;  see  also  Ld.  Chan. 
Campbell  in  Scots  Mining  Co.,  1859,  31  Sc.  Jur.  571,  576,  and  Baird,  1862, 
24  D.  1418).  If  a  man  digs  a  well,  and  his  neighbour,  whose  land  is 
on  a  lower  level,  afterwards  opens  a  mine  and  the  water  Hows  into  it, 
the  owner  of  the  well  incurs  no  liability  {Eijlands,  1868,  L.  E.  3  H.  L. 
338;  for  the  converse  case,  Acton,  1843,  12  M.  &  W.  324).  And  if  the 
w^orkings  of  a  mine-owner  on  a  higher  level  are  proper  and  usual,  he 
is  not  ^liable  for  the  descent  of  gravitation  water  into  a  lower  mine 
{Wilson,  1876,  3  R.  288  ;  aft'd.  4  E.  (H.  L.)  29 ;  see  Ld.  Pres.  Eobertson  in 
Young,  1892,  19  E.  1083).  But  if  he  work  in  an  extraordinary  way, 
or  increase  the  burden  on  the  owner  to  the  dip  by  negligent  working, 
he  will  be  liable  {Durham,  cif. ;  Firmstonc,  1844,  13  L.  J.  Ex.  361). 
And  if  he  pump  water  from  a  lower  part  of  his  mine  to  a  higher, 
and  cause  it  to  flow  into  his  neighbour's  mine,  which  would  not 
otherwise  have  received  it  by  gravitation,  he  incurs  liability  {Baird, 
1858,  15  C.  B.,  K  S.,  376).  An  upper  mine-owner  is  not  entitled 
to  conduct  water  to  the  weak  part  of  liis  neighbour's  mine,  and  shelter 
himself  behind  the  plea  that  he  should  have  left  a  barrier  {Clayton,  1867, 
36  L.  J.  Ch.  476-478).  If  the  burden  of  water  be  thus  suddenly  increased, 
the  lower  heritor  is  entitled  to  protect  himself  by  down-casts  filled  with  clay 
from  the  inroad  of  infiltrating  water  through  a  porous  barrier,  even  though 
the  result  be  to  cause  water  to  collect  in  the  upper  heritor's  mine  {Hope, 
1779,  Mor.  14538).  The  removal  of  the  surface  by  a  higher  owner,  if 
contrary  to  the  usual  practice  of  mining,  may  be  such  an  improper  working 
as  to  give  the  injured  party  a  remedy,  but  not  on  the  mere  ground  that  it 
is  a  breach  of  contract  entered  into  between  the  higher  owner  and  a  third 
party  {Wilsons,  4  E.  (H.  L.)  29-31).  But  though  a  lower  proprietor  may 
prevent  an  upper  heritor  from  discharging  water  on  his  land,  he  cannot 
hinder  him  from  making  an  open  cast  in  the  upper  land  to  drive  a  level  to 
his  coal,  on  the  i)retence  that  such  a  collection  of  water  might  be  hurtful  to 
him,  nor  can  he  stop  the  natural  course  of  the  water  from  going  through  his 
lower  grounds  {Aitken,  1734,  Elchies,  voce  "  Property,"  No.  1).  One  bringing 
on  his  land  water  which  would  not  have  been  there  naturally,  does  so  at  his 
peril,  and  is  primd  facie  liable  for  injury  due  to  its  escape  {Ker,  1857,  20 
D.  298;  Bylands,  1868,  L.  E.  3  II.  L.  330).  This  rule,  however,  does  not 
apply  in  the  case  of  statutory  powers  {Dunn,  1872,  L.  E.  7  (^  B.  244-259) ; 
except  those  authorised  are  guilty  of  negligence  {Wliitchousc,  1861,  30 
L.  J.  C.  P.  305).  In  one  case  the  question  was  raised  whether  a  coal-owner 
to  the  rise  is  entitled  to  pierce  a  slip-dyke  which,  situated  well  within  his 
march,  had  long  jjrevented  accumulated  water  from  descending  through 
his  workings  into  iiis  neigliboui's  iiiine  to  the  dij),  which  was  not  lu'otiH'tcd 
by  a  barrier  {Baird,  1862,  24  D.  1418  ;  see  also  Scots  Mines  Co.,  31  Sc.  -Jur. 
571).  The  (piestion  of  right  was  not  dfcidcd  ;  but  a  bill  for  interim  inter- 
dict was])assed,  which  it  would  not,  had  the  act  not  been  one  iu  the  ordiiuiry 
cour.se  of  mining  {Baird,  cit.  1427  ;  Shaiv,  1858,  2  II.  &  N.  858,  ex])hiined 
in  Harrison,  [1891]  2  ^>.  V>.  680;  see  also  Clayton,  1867,  .'!6  !..  .1.  Ch.  476). 
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Support. — Support,  lateral  or  vertical  {Caledonian  Rivy.,  1856,  2  Macq. 
449),  is  due  laud  whether  iu  its  natural  state  or  when  encumbered  with 
buildings  or  weakened  by  excavation,  and  it  exists  equally  as  between 
different  strata,  and  as  between  the  surface  and  immediately  subjacent  or 
adjacent  strata  {Mnnchj,  1882,  23  Ch.  D.  81,  89-96 ;  White,  1883,  10  E. 
(H.  L.)  45-47).  It  is  of  the  nature  of  a  natural  right  when  land  is  in  its 
natural  state  {Humphries,  1848,  12  Q.  B.  739  ;   Birmingham;  1877,  6  Ch. 

D.  287  ;  Dalton,  1881,  6  App.  Ca.  740),  and  is  absolute  (  Wakefield,  1867,  L.  E. 
4  Eq.  613).  It  is  independent  of  the  character  of  the  substance  affording  it 
{Caledonian  Riuy.,  cit. ;  Bald,  1854,  16  D.  870),  and  must  be  afforded  though 
the  minerals  have  to  be  left  unwrought  (Malins,  V.  C,  in  Wakefield,  cit.), 
and  it  is  not  affected  by  the  fact  that  workings  injurious  to  it  have  been  con- 
ducted with  reasonable  skill  {Hunt,  1860,  John.  710),  or  according  to  the 
custom  of  the  district  {Roherts,  1856,  6  El.  &  Bl.  643 ;  Davis,  1881,  6  App. 
Ca.  460),  nor  will  the  fact  that  reasonably  strong  props  have  been 
substituted  relieve  the  excavator  {Barley  Main  Colliery,  1886,  11  App.  Ca, 
127).  When  land  is  in  a  non-natural  state  the  right  is  of  the  nature  of  a 
servitude,  and  must,  like  other  servitudes,  be  constituted  by  grant,  express 
or  implied.  In  an  ordinary  conveyance  of  land,  if  there  Idc  no  provision 
with  respect  to  support,  the  right  to  it  passes  as  an  ordinary  incident  to  the 
grantee  {Caledonian  Rwy.,cit.\  Buchanan,  1873,  11  M.  (H.  L.)  13),  and  that 
whether  the  grant  be  made  in  fee-simple  or  by  way  of  lease  {Hurlet  Alum 
Co.,  1850,  12  D.  704;  affd.  7  B.  App.  100),  by  an  instrument  of  severance 
granting  lands  and  excepting  the  minerals  {Caledonian  Rwy.,  cit. ;  Buchanan, 
cit.),  by  a  grant  of  mines  excepting  the  surface  ( Whites  Trs.,  cit.  1887,  14 

E.  597),  or  by  a  grant  of  mines  with  an  exception  of  underlying  mines 
{Mundy,  cit.).  When  land  is  in  a  non-natural  state  the  servitude  right  still 
remains  for  such  support  as  it  would  have  required  if  left  in  its  natural 
state  {Ncill's  Trs.,  1880,  7  E.  741 ;  Brown,  1859,  4  H.  &  N.  186).  The 
owner  of  subjacent  lands  is  not  entitled  to  prevent  the  owner  of  the 
surface  from  erecting  buildings  on  the  plea  of  these  being  an  addition  to  his 
burden  of  support  {Dimlops^Trs.,  20  June  1809,  F.  C).  But  the  right  to 
support  may  be  effectually  excluded  by  apt  words  in  the  instrument  of 
severance  {Buchanan,  cit. ;  White,  cit.),  or  even  by  implication.  A  power 
of  working  either  by  stoop  and  room  or  long- wall,  or  otherwise  as  the  tenant 
should  find  it  to  his  advantage,  entitles  him  to  work  it  so  as  inevitably  to 
bring  down  the  surface  {Muirhcad,  1854,  16  D.  1106);  and  where  a  tenant 
takes  out  natural  support,  such  as  water,  and  substitutes  artificial  support, 
he  will  be  liable  {Bald,  1854, 16  D.  870).  Similarly,  in  a  question  between 
two  tenants,  where  a  lease  of  a  particular  mineral,  existing  along  with  other 
minerals  in  the  same  mine,  gives  a  tenant  a  right  of  working  it  in  the 
most  profitable  manner  for  himself,  he  can  so  work  it  as  to  prejudice 
the  richt  of  a  tenant  of  the  other  minerals  under  a  lease  entered  into 
subsequently  to  his  own  {Hurlet  Alum  Co.,  1850,  12  D.  504;  affd.  7  Bell's 
App.  100).  Where  a  right  of  support  has  been  excluded,  an  adjoining 
owner  may  be  liable  if  he  does  injury  to  support  by  working  negligently 
or  maliciously,  or  contrary  to  the  custom  of  the  country  {Buchanan,  cit. ; 
Eadon,  1872,  L.  E.  Ex.  393 ;  Wilson,  1856,  6  El.  &  Bl.  593).  A  clause 
binding  a  superior  to  pay  the  damage  a  feuar  "  should  happen  to  sustain 
through  leading  or  setting  down  shanks"  was  held  not  to  import  a 
discharge  of  the  common-law  right  to  reparation  for  damage  caused  by 
subsidence  {Bain,  1867,  6  M.  1).  An  agreement  by  a  lessee  to  work  in 
the  most  usual  and  approved  way,  "according  to  the  custom  of  the 
district,"  and   compliance   therewith,  does  not  release  him  from  liability 
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for  withdrawing  support  if  on  other  grounds  he  would  have  been  liable 
{Buchanan,  cit.),  A  deed  which  would  otherwise  be  construed  as  excluding 
the  right  of  support  will  not  be  construed  as  preserving  it  on  the  mere 
ground  that  it  requires  the  minerals  to  be  properly  worked  {Buchanan, 
cit. ;  Bank  of  Scotland,  1891,  18  R.  957).  Surface-damage  clauses  have 
been  held  as  covering  damage  to  the  surface  caused  by  withdrawal 
of  support  {KcilVs  Trs.,  1880,  7  R  7^1 ;  While's  Trs.,  1887,  14  R.  597). 
One  cannot  transmit  a  greater  right  to  interfere  with  support  than  he 
presently  possesses  ( Whiles  Trs.,  cit.).  Where  a  feu-disposition  conveying 
a  coalfield  to  three  parties  contained  a  condition  that  they  and  their  heirs 
and  disponees  should  pay  for  surface  damages,  it  was  held  that  singular 
successors  were  each  liable  for  the  damage  occasioned  by  his  own  workings, 
and  not  for  damage  occasioned  by  the  workings  of  former  predecessors 
{BaircTs  Trs.,  1851,  13  D.  982) ;  and  where  a  proprietor  let  minerals  under- 
neath his  estate  with  powers  to  sink  pits,  etc.,  and  thereafter,  during  the 
currency  of  the  lease,  granted  a  feu  of  a  piece  of  land,  reserving  the  minerals, 
he  paying  all  damages  the  feuar  should  sustain  by  the  working,  but  declar- 
ing that  should  the  minerals  be  let  by  him  recourse  should  be  had  against 
the  lessees,  and  not  against  him,  it  was  held  that  this  proviso  applied  to 
future  leases  only,  and  not  to  the  existing  lease  {Ramillon,  1867,  5  M.  1086). 

Between  mineral-tenant  and  surface-owner,  independent  of  lease  or 
contract,  the  maxim  sic  tilere  tuo  tit  alicnum  non  Icedas  applies  {Dunlop's 
Trs.,  20  June  1809,  F.  C).  The  mineral  worker  must  use  all  reasonable 
precautions  not  to  bring  down  the  surface;  and  where  the  surface-owner  is 
himself  the  seller  of  the  minerals,  he  is  not  restrained  from  building, 
although  no  buildings  may  have  existed  at  the  time  when  the  mineral  lease 
was  entered  into.  He  is  not,  on  the  one  hand,  entitled  so  to  occupy  the 
ground  by  building  large  factories  or  towns  so  as  to  prevent  the  tenant 
from  working  with  any  profit ;  but  the  mineral  tenant,  on  the  other  hand, 
must  not  restrain  liim  beyond  what  is  reasonable,  and  must  use  every  care 
to  protect  his  property  from  injury,  whether  it  still  remains  an  agricultural 
subject  or  is  occupied  by  buildings  (Ld.  Pres.  Inglis  in  Hamilton,  1867,  5  M. 
1086,  1095;  see  Ld.  Young  in  Waddell,  1890,  17  E.  1077,  1081  et  seq.,  and 
Ld.  Adam  in  Bank  of  Scodand,  1891,  18  R.  957,  966).  Mere  damage  from 
withdrawal  of  support  gives  no  right  of  action :  it  is  only  when  removal  of 
support  is  wrongful  that  damnum  and  injuria  combine  and  a  ground  of  action 
arises  (Ld.  Selborne  in  Buchanan,  cit.,  11  M.  (H.  L.)  13,  19;  see  Thomson, 
1842,  5  D.  377;  Fumkin,  1847,  9  D.  1048;  Nisbclt,  1852,  14  D.  973);  and 
the  wrong-doer  becomes  liable  for  all  the  injurious  consequences  of  his 
wrongful  act,  both  past  and  present,  and,  as  regards  the  same  subsidence, 
future  also  {Bonomi,  1859,  9  H.  L.  C.  503).  But  a  distinct  subsequent 
subsidence,  though  arising  from  the  same  excavation,  creates  a  new  cause  of 
action  {Darlei/  Main  Colliery,  1880,  L.  II.  14  Q.  B.  D.  125,  11  App.  Ca.  127  ; 
Cromhie,  [1891]  1  Q.  B.  503). 

[Ross  Stewart  on  Mines  and  Minerals.'] 

See  Support. 


Minister. — Tliere  is  no  branch  of  Church  law  which  does  not  toucli 
directly  upon  the  rights  or  duties  of  the  clergy,  and  accordingly,  as  these 
matters  are  dealt  with  elsewhere  throughout  this  work,  there  do  not 
remain  materials  for  any  lengthy  exposition  of  the  suliject  in  a  separate 
article  devoted  to  the  ministerial  oflice.  Reference  may  be  made  to  the 
articles  upon  different  ecclesiastical  and  parochial  topics. 
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Under  the  Patronage  Abolition  Act  of  1874  every  parish  minister  in 
Scotland  is  elected  by  the  congregation  of  the  parish  church.  It  is  thereby 
provided  that — 

"  The  right  of  electing  and  appointing  ministers  to  vacant  churches  and 
parishes  in  Scotland  is  hereby  declared  to  be  vested  in  the  congregations  of 
such  vacant  churches  and  parishes  respectively,  suVyect  to  such  regulations 
in  regard  to  the  mode  of  naming  and  proposing  such  ministers  by  means  of 
a  committee  chosen  by  the  congregation,  and  of  conducting  the  election,  and 
of  making  the  appointment  by  the  congregation,  as  may  from  time  to  time 
be  passed  by  the  General  Assembly  of  the  Church  of  Scotland :  Provided 
always  that,  with  respect  to  the  admission  and  settlement  of  ministers 
appointed  in  terms  of  this  Act,  nothing  herein  contained  shall  affect  or 
prejudice  the  right  of  the  said  Church,  in  the  exercise  of  its  undoubted 
powers,  to  try  the  qualifications  of  persons  appointed  to  vacant  parishes  ; 
and  the  Courts  of  the  said  Church  are  hereby  declared  to  have  the  right  to 
decide  finally  and  conclusively  upon  the  appointment,  admission,  and  settle- 
ment in  any  church  or  parish  of  any  person  as  minister  thereof.  The 
ministers  appointed,  admitted,  and  settled  in  terms  of  this  Act  are  hereby 
declared  to  have  in  all  respects  the  same  rights,  privileges,  and  duties 
which  belong  to  or  are  incumbent  on  the  ministers  of  the  said  Church." 

By  the  7th  section  of  the  Act  it  is  provided  that  where  the  congregation 
fail  to  elect  within  six  months  of  the  occurrence  of  a  vacancy,  the  appoint- 
ment is  to  accrue  to  the  Presbytery  tanquam  jure  dcvoluto.  This  subject  is 
discussed  under  the  article  Jus  devolutum. 

A  number  of  questions  have  arisen  since  the  date  of  the  Act  with 
reference  to  the  election  and  admission  of  ministers,  but  these  have  been 
settled  by  the  Church  Courts,  except  in  certain  cases  under  the,  jus  devolutum 
provision,  as  explained  in  the  article  under  that  head. 

After  his  election  a  minister  must  pass  certain  trials  before  the 
Presbytery,  who  may  either  reject  him  as  unqualified  or  else  sustain  his 
trials  and  proceed  to  ordination,  if  he  be  not  already  an  ordained  person. 

Induction. — The  minister-elect  is  required  to  sign  the  Confession  of  Faith, 
and  the  formula  thereto  attached.  Induction  is  the  step  which  vests  the 
minister  with  the  benefice.  A  learned  disquisition  upon  the  subject  of  induc- 
tion by  the  late  Ld.  Pres.  Inglis  will  be  found  in  the  report  of  the  case 
Hastie  (16  E.  715).  Except  in  the  case  of  missionaries,  the  law  and  practice 
of  the  Church  forbids  the  conferring  of  orders  except  upon  someone  appointed 
to  a  definite  charge.  A  licentiate  is  simply  a  layman  with  a  licence  to 
preach,  he  is  not  a  minister  of  the  Church  of  Scotland,  and  the  ascription 
to  him  of  the  title  of  reverend  is  merely  a  matter  of  courtesy. 

The  ministerial  office  and  any  benefice  to  which  the  minister  may  have 
been  inducted  are  held  ad  vitam  aut  culyam.  The  Church  Courts  cannot 
deprive  a  minister  of  his  office,  or  extrude  him  from  his  parish,  except  under 
the  forms  of  process.  Nor  can  they  deprive  him  of  his  living,  without 
depriving  him  of  his  ministerial  office,  by  a  sentence  of  deposition.  They 
may,  however,  suspend  him  from  the  exercise  of  the  duties  of  his  office  for 
a  longer  or  shorter  period  ;  and  during  the  term  of  suspension,  if  it  be  for  a 
specified  period,  they  may  assign  to  a  locum  tencns  a  sum  not  exceeding  one- 
half  of  the  emoluments  of  the  parish  (26  &  27  Vict.  c.  47,  s.  3).  The  sen- 
tence, duly  intimated  to  the  titulars,  is  equivalent  to  a  legal  assignation  by  the 
minister  of  the  proportion  of  the  stipend  specified. 

Ministers  are  bound  to  reside  within  their  parishes  and  to  discharge 
personally  the  duties  of  their  office,  and  a  minister  may  be  deposed  for 
desertion   or   inefficiency.      Pluralities   are   forbidden  by  the  law  of   the 
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Church ;  and  a  ininister  appointed  to  a  University  chair  must  resign  his 
ministerial  charge,  and  the  like  in  tlie  converse  case. 

Under  the  Statute  last  ahove  cited,  which  is  known  as  the  Belhaven 
Act,  provision  is  made  whereby,  when  a  parish  minister  becomes  of  unsound 
mind,  the  Presbytery  may  appoint  an  assistant  to  discharge  the  duties  of  the 
ministerial  office,  and  may  assign  to  him  a  sum  not  exceeding  one-half  of 
the  emoluments  of  the  benefice. 

The  minister  has  free  entry  to  the  church  for  divine  worship,  and  the 
control  of  the  order  and  manner  in  which  the  services  are  conducted.  He  is 
the  custodier  of  the  baptismal  and  communion  vessels  and  furniture,  and  is 
responsible  for  their  safe  keeping.  He  has  the  sole  right  of  officiating  at  the 
public  divine  services  in  connection  with  the  National  Church,  and  except 
with  his  consent,  or  by  order  of  the  Presbytery  or  some  superior  Ecclesi- 
astical Court,  no  other  minister  of  the  Established  Churcli  is  entitled  to 
officiate  at  such  service  in  his  parish,  or  to  administer  ordinances  therein. 

A  minister  of  the  Established  Church  cannot  be  a  member  of  any  civil 
judicatory,  or  a  member  of  Parliament  (Mair,  73). 

A  parish  minister  may  act  as  a  notary,  for  the  purpose  of  subscribing  a 
will,  in  his  own  parish.  He  is  exempt  from  poor-rate  for  his  manse  and 
glebe,  but  he  is  liable  in  school-rate  and  other  assessments. 

The  minister  is  moderator  of  liisown  kirk  session,  and  he  is  a  constituent 
member  of  the  Presbytery  and  the  Synod,  and  is  eligible  for  election  by  the 
Presbytery  as  a  commissioner  to  the  General  Assembly.  He  cannot,  how- 
ever, be  elected  as  a  commissioner  for  any  other  Presbytery,  or  as  an  elder  to 
represent  a  royal  burgh. 

The  rights  of  the  minister  of  a  Dissenting  Church  against  his  denomina- 
tion or  those  who  represent  it  are  matters  of  civil  contract,  and  have  been 
so  treated  by  the  Court  in  a  number  of  cases  (M'JIillan,  1859-1862,  22  D. 
290,  24  D.  1282,  2  M.  1444;  Skerret,  1896,  23  R  468;  Brook,  1893,  20  P. 
470,  20  P.  (H.  L.)  104). 

Ministers  of  religion,  whether  of  the  Established  or  of  Dissenting 
Churches,  are  exempt  from  the  duty  of  serving  upon  juries. 

[Mair,  Difjest;  Duncan,  Parochial  Ecclesiastical  Law;  Black,  Parochial 
Ecclesiastical  Law  ;  Innes  on  Creeds.'] 


IVIinistcr'S  Man,  known  otherwise  as  leadle.  This  function- 
ary is  the  church  olHcer,  and  he  generally  discharges  all  the  duties  of 
doorkeeper,  session  oificer,  verger,  sacristan,  and  sexton.  The  law  with 
reference  to  this  office  is  somewhat  uncertain.  Tlie  heritors,  or  in  burghal 
parishes  the  magistrates,  have  undoubtedly  the  right  to  appoint  the  door- 
keeper (the  ostiarius  of  the  Mediicval  Church).  lUit  apparently  it  is  not 
necessary  that  the  kirk  session  sliould  employ  the  same  person  as  their 
officer,  or  as  verger  or  sacristan,  although  in  practice  they  generally  do  so. 
Whilst  the  heritors  appoint  the  doorkeeper,  apart  from  special  arrangement 
or  custom  they  are  apparently  under  no  obligation  to  pay  him  any  salary. 
It  does  not  appear  that,  in  so  far  as  he  is  the  dourkee})er  appointed  by  the 
heritors,  the  beadle  has  any  claim  for  remuncu'ation  against  the  kirk  session 
(unless  it  be  for  fees  immemorially  in  use  to  be  paid  on  the  occasion  of 
marriages  and  baptisms).  On  the  other  iiand,  in  so  far  as  the  beadle  is  in 
the  employment  of  the  kirk  session  as  their  ofhcer  and  as  verger,  etc.,  his 
claim  for  renmneration  appears  to  rest  on  the  ordinary  principles  of 
employment,  either  contract  or  quantum  meruit.  The  tenure  of  the  olfice, 
whether  under  the  heritors  or  tlie  kirk  session,  is  at  the  pleasure  of  his 
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employers.  The  duties  of  the  becadle,  who,  as  is  the  almost  universal  prac- 
tice, at  least  in  country  parishes,  holds  the  full  office,  are  multifarious.  He 
has  charge  of  the  keys  of  the  church,  and  it  is  his  duty  to  open  it  upon  all 
necessary  occasions,  and  to  close  it  again.  He  is  also  responsible,  with  or 
without  assistance,  as  may  be  arranged,  for  the  heating,  cleaning,  and  light- 
ing of  the  church,  and  frequently,  though  not  ahvays,  for  the  bell-ringing. 
It  is  his  duty  to  attend  the  minister  in  the  vestry,  both  before  and  after 
public  worship ;  to  carry  the  Bible  and  Psalm-Book  to  the  pulpit,  and  to 
remove  them  to  the  vestry  after  service ;  to  allow  egress  to  any  person 
taken  ill  during  service,  and,  in  so  far  as  possible,  to  attend  to  his  wants ; 
to  provide  water  and  lay  out  napkins  for  baptisms ;  to  assist  in  arranging 
the  communion  table  and  in  other  arrangements  for  celebration  of  com- 
munion ;  to  take  charge  of  the  moveable  furnishings  of  the  church.  The 
beadle  is  also  officer  of  the  kirk  session,  and  in  that  capacity  discharges, 
when  required,  the  ordinary  duties  of  the  officer  of  an  ecclesiastical  Court. 
He  is  also  generally  sexton,  and  has  charge  of  grave-digging  and  other 
arrangements  at  the  ground  in  connection  with  burials  (Duncan,  689-694 ; 
Black,  167,  168). 


lYIinOl*. — A  minor,  speaking  generally,  is  a  person  under  the  age  of 
twenty-one  years.  In  a  stricter  sense,  the  term  signifies  a  minov  2^i(hes, — an 
individual  between  pupillarity  and  majority, — that  is,  if  a  female,  between  the 
age  of  twelve  and  twenty-one  years,  and,  if  a  male,  between  fourteen 
and  twenty-one  years  complete.  While  the  law  holds  minors,  in  the 
limited  sense,  capable  of  consent,  and  in  many  cases  as  fit  to  act  as 
those  who  are  sui  juris,  they  are  nevertheless  treated  as  of  inferior  discretion 
and  judgment,  and  specially  entitled  to  protection.  The  position,  rights, 
and  powers  of  a  minor  wider  guardianship  have  been  treated  under  the 
title  of  Curator  {q.v.) ;  see  also  Choosing  Curators.  It  is  proposed  here 
to  consider  the  position  (1)  of  minors  who  have  no  curators;  (2)  of 
minors  wdio,  having  curators,  act  without  their  consent;  (3)  the  acts  which 
a  minor  cannot  effectually  do  even  with  the  consent  of  curators ;  and  (4) 
the  privileges  of  minors. 

Minors  without  Curators. 

1.  Powers. — l^imoxQ puheres  are  by  the  law  of  Scotland  held  capable  of 
managing  their  own  affairs  without  the  authority  or  assistance  of  any  third 
party  ;  their  deeds  are  as  valid  as  those  of  majors,  except  that  they  may  be 
reduced  on  the  ground  of  minority  and  lesion  within  four  years  after 
majority  {see  infra)  (Stair,  i.  6.  32;  Ersk.  i.  7.33  ;  Ersk.  Pr/«.  i.  7.  6  ;  Bell, 
Prin.  s.  2088  et  scq;  Harvey,  1860,  22  D.  1208,  Ld.  J.-C.  Inglis;  Hill, 
1879,  7  E.  68).  Subject  to  this  qualification,  a  minor  without  guardians 
may  inter  alia:  "  (1)  Enter  into  marriage  (Ersk.  i.  7.  33  ;  see  Cooper,  1885, 
12  K.  473),  or  other  contracts  (Blythman,  1649,  1  Bro.  Supp.  405;  Wilhic, 
1834,  12  S.  506  ;  Argo,  1853,  1  Irv.  250,  Ld.  J.-C.  Hope) ;  (2)  become  a 
partner  of  a  company  {Duncanson,  1715,  Mor.  8928  ;  Hill,  1879,  7  E.  68) ; 
(3)  present  to  a  church  (Ersk.  i.  7.  33,  note);  (4)  grant  bills,  bonds,  or  other 
personal  obligations  {Craig,  1732,  Mor.  9035 ;  Waddell,  18  Jan.  1812,  F.  C; 
Camphell,  1822,  1  S.  266;  Crawford,  1827,  2  W.  &  S.  608);  (5)  borrow 
money  and  dispone  his  property  in  security  of  the  payment  {Pcmpstcr,  1837, 
15  S.  364);  (6)  let  his  heritage  on  lease  (Ersk.  i.  7.  33;  Thomson,  1666, 
Mor.  8982) ;  (7)  uplift  his  rents  and  interests  (Ersk.,  supra) ;  (8)  be  the 
petitioning  creditor  in  a  sequestration,  or  be  himself  rendered  bankrupt 
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and  sequestrated  {Miller,  1840,  2  D.  1112);  (9)  sell  his  property,  heritable 
and  moveable,  by  his  own  deed,  without  judicial  authority  or  the  consent 
of  his  friends  (Stair,  i.  G.  44 ;  Ersk.  i.  7.  33 ;  Clark's  Grs.,  1699,  Mor.  3668  ; 
Thomson,  1666,  Mor.  8982);  (10)  institute  or  defend  actions  in  his  own  name, 
but  in  such  a  case  a  curator  ad  litem  will  be  forced  upon  him  if  he  appear 
in  the  suit,  but  not  if  he  do  not  enter  appearance  (see  Curator  ad  litem ; 
as  to  entails,  see  Extatl  and  Curator).  He  may  also  obtain  decree  of 
ccssio  honoriun  {Gray,  1816,  Hume,  411);  make  a  testament  (Ersk,  8 »2""«) ; 
renounce  a  succession  to  which  he  is  heir  {A.  v.  B.,  1631,  Mor.  8969 ;  see, 
however,  the  Conveyancing  (Scotland)  Act,  1874,  s.  12)  ;  gift  all  his  move- 
able property  to  whomsoever  he  may  please  (Ersk.,  sz^i^ra ;  Kincaid,  l^^l, 
Mor.  8979) ;  and  incur  a  passive  title  by  vitious  intromission,  which  neither  a 
pupil  nor  his  tutor  can  {M'Eachern,  1833, 11  S.  441)  "  (Eraser,  P.  &  C.  336). 
Although  a  minor  may  test  on  moveables,  and  dispose  of  his  heritage  for 
onerous  ca^uses,  it  is  well  settled  that  he  cannot,  even  with  consent  of 
curators,  alter  the  course  of  succession  to  his  heritage  by  testing  upon  it 
{Ciinynghame,  1797,  Mor.  8966  ;  Ersk.  i.  7.  33),  or  gratuitously  conveying 
it  away,  to  the  exclusion  of  his  heir-at-law  {M'Cidloch,  1731,  Mor.  8965  ;  see 
infra,  p.  360).  It  has  also  been  held,  that  when  moveable  debts  have  been 
conveyed  to  a  minor,  with  a  substitution  to  near  relatives  of  the  granter, 
the  minor  is  prohibited  from  altering  the  substitution  {Yorkston,l%^l ,^ioY. 
8950;  Waddell,  1739,  ]\Ior.  8965).  The  above-mentioned  rule,  however, 
has  been  said  not  to  apply  to  subjects  heritable  merely  destinationc  {Brand's 
Trs.,  1874,  2  E.  258,  271),  nor  to 'the  proceeds  of  heritage  sold  by  a  factor 
loco  ttitoris  in  virtue  of  special  powers  {Brown,  1897,  24  K.  962) ;  and  it 
seems  clear  that  a  minor  may  alter  the  succession  to  his  heritage  by  an 
onerous  transaction  short  of  sale,  such  as  a  marriage  contract  {Muirhead, 
1724,  Mor.  8955). 

Questions  have  been  raised  whether  a  minor  without  curators  can  compel 
his  debtor  to  pay,  without  his  giving  some  kind  of  security  to  indemnify 
the  debtor  (More's  Lcct.  i.  110),  and  the  decisions  are  contradictory  (cf. 
Jra«,  1697,  Mor.  8971,  and  Morison,  1747,  Mor.  8972;  Mackay,  PvYrrA  ii. 
127).  It  has  been  laid  down  that  "no  cautious  debtor  would  venture  to 
pay  a  minor  without  curator  otherwise  than  auctore  prcetore  "  {ITai/,  1749, 
Mor.  8973) ;  and  again,  while  it  has  been  held  that  "  a  payment  made  to  a 
minor  without  curators  is  a  valid  and  effectual  payment"  {Koeller,  1772, 
Mor.  8975),  it  has,  on  the  other  hand,  been  subsequently  decided  that  a 
minor  could  not  uplift  a  principal  sum  without  curators  or  judicial  sanction, 
though  he  might  uplift  the  interests  and  profits  {Kirhnan,  1782,  Mor.  8977). 
As  a  ]»arty  ])aying  money  to  a  minor  must  show,  in  the  event  of  an  action 
of  reduction,  that  it  was  emidoyed  //(  rrnt  vrrsinn  of  the  minor,  tlie  safe  rule 
"would  be,  never  to  pay  without  authority  of  the  Court,  which  might^bc 
done  under  suspension  of  a  threatened  charge"  {Kirhnan,  1782,  Mor.  8077 ; 
Thomson,  1666,  Mor.  8982 ;  Rnthven,  1672,  Mor.  31),  or  unless  a  guardian  is 
appointed  to  concur  in  the  discharge. 

In  Collins  (1882,  9  K  500),  M'Avoy  (1882, 19  S.  L.  R  441),  Sharp  (1885, 
12  E.  574),  the  Court  (Second  Division)  appointed  guardians  de  piano  m  the  or- 
iginal action  to  receive  damages  awarded  to pnpil  children;  wliile  in  Anderson 
(1884, 11  E.  870)  (First  Division)  the  Court  lield  that  a  curator  ad  litem  could 
not  discharge  a  sum  of  damages,  and  refused  to  appoint  a  factor  in  the  original 
action.  Again,  in  Jack  (1886,  14  li.  263)  it  was  lield  that  minors  could 
themselves  grant  a  valid  discharge  for  damages  ])aid,  the  sums  being  of  the 
nature  of  alimentary  payments,  and  not  capital  sums  for  investment. 

Ecferencc  may  couqtctently  bi.-  made  to  the  oath  of  a  minor  {.]far,  1628, 


358  MINOR 

Mor.  8918;  Mattlaiul,  1023,  Mor.  8917),  but  apparently  not  where  the 
matter  relates  to  a  debt  incurred  by  him  when  a  pupil  {Kinncar,  1623,  Mor. 
8918 ;  Anderson,  1826,  4  S.  424).  Where  there  are  curators,  the  reference 
is  notwithstanding  to  the  minor's  oatli  (Forhcs,  1628,  ]\Ior.  8920  and  12479; 
Dickson  on  Evidence,  2nd  ed.,  s.  1407). 

A  minor  may  be  imprisoned  for  non-miplement  of  obligations  ad  factum 
prcestaiidum,  and  formerly  for  non-payment  of  debts  (Ersk.  i.  7.  47  ;  Thom- 
son, 1747,  Mor.  8910;   Wilkic,  1834,  12  S.  506). 

For  the  effect  of  decrees  against  a  minor  generally  {Craig,  1583,  Mor. 
8980),  and  his  powers  to  sue  and  defend,  see  Curator  ad  litem. 

Again,  while  pupils  are  in  some  respects  privileged  (see  Pupil),  minors 
under  the  criminal  law  are  liable  to  the  ordinary  punishments,  even  capital. 

2.  Disabilities. — A  minor  is  under  disability  mainly  with  reference  to 
administrative  duties,  and  cannot  exercise  any  public  right  or  franchise. 
He  cannot,  for  example,  be  (1)  a  town  councillor  {Kidd,  1852,  15  D.  257); 
(2)  trustee  on  a  sequestrated  estate  {Threshie,  30  May  1815,  F.  C.) ;  (3)  a 
judge  in  any  Court,  and  undoubtedly  could  be  successfully  olijected  to  as 
arbiter  or  oversman  (Fraser,  P.  tC-  C.  344) ;  (4)  a  juror  (see  Glcnnan,  1830, 
2  Sc.  Jur.  382);  (5)  a  commissioner  of  supply  (see  Hay,  1735,  Mor.  8929), 
or  county  councillor, — though  it  appears  he  may  be  a  sheriff- clerk  depute 
{Heddell,  5  June  1810,  F.  C.)  ;  (0)  a  tutor,  or  curator,  or  judicial  factor  (Ersk. 
i.  7.  12;  Montrose,  1695,  4  Sup.  277),  though  he  may  be  trustee  on  a  private 
trust  (see  Hill,  1879,  7  R.  68).  He  cannot  be  a  Member  of  Parliament, 
though,  on  the  legal  presumption  of  majority,  he  may  sit  till  displaced 
(7  &  8  Will.  III.  c.  27,  s.  7) ;  nor  can  he  claim  to  be  enrolled  as  a  voter 
(1681,  c.  21;  1707,  c.  8;  Reform  Act,  1868,  s.  5;  see  Macleod,  1765,  5  Bro. 
Supp.  926) ;  but  if  majority  be  reached  before  his  qualification  is  considered 
in  the  Registration  Court,  it  is  enough  {Camphell,  1879,  7  R.  32).  See  Fran- 
chise. Various  other  disabilities  are  imposed  by  special  Statutes  and 
regulations. 

Minors  with  Curators. 

Powers  without  Consent  of  Curators. — 1.  The  general  rule  is 
that  all  inter  vivos  deeds  and  transactions  relative  to  the  minor's  estate, 
heritable  or  moveable,  without  the  curator's  consent,  are  null  and  void  by 
way  of  exception,  so  far  as  the  minor  is  concerned  (Stair,  i.  6.  33 ;  Bankt.  i. 
7.  56;  Ersk.  i.  7.  33;  see  Stevenson,  1872,  10  M.  919).  The  nullity  is  not 
limited  to  the  quadriennium  utile  (see  infra),  but  may  be  pleaded  during  the 
long  prescription  (Ersk.,  iit  supra;  JRohertson,  1584,  Mor.  8980;  Bell,  1728, 
Mor.  8985  ;  Thomson,  1781,  Mor.  8985  ;  Manuel,  1853, 15  D.  284).  The  other 
party,  however,  may  not  plead  the  nullity,  if,  the  deed  being  to  his  own 
l)enefit,  the  minor  does  not  (Stair,  Bankt.,  Ersk.,  tit  suj^ra).  According  to 
Fountainhall,  whose  view  still  prevails  (Fraser,  386),  the  deed,  "  is  an  act 
absolutely  null  of  the  law,  needs  no  reduction  .  .  .  imports  lesion  without 
any  other  probation  "  (2  Sup.  626). 

The  following  acts  done  without  the  curator's  consent  have  been  found 
ipso  jure  null:  "tacks  {Cardross,  1708,  Mor.  8951;  rev.  Rob.  App.  1712, 
p.  37);  bills,  bonds,  and  dispositions  or  sales  {Hamilton,  1587,  Mor.  8981; 
CampUll,  1731,  Mor.  9035;  Kineaid,  1561,  Mor.  8979);  contracts  (I%owso?!, 
1781,  Mor.  8985);  cautionary  obligations  {Watt,  1724,  Mor.  9035;  Drnm- 
mond,  1624,  Mor.  3465) ;  factories,  commissions,  or  mandates  {Nishet,  1737, 
Elchies,  'Minor,'  5);  and  other  deeds  inferring  an  obligation  against  the 
minor's  property,  such  as  an  obligation  to  pay  money  to  his  sister,  con- 
stituted by  her  marriage  contract  {Maxivell,  1632,  Mor.  8942;  sec  Bruce, 
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1854,  17  T>.  265,  and  Cooper,  1885,  12  E.  473);  assignations  {Craig,  1757, 
Mor.  8956);  service  and  renunciation  as  heir  (SimjJson,  1627,  Mor.  2729; 
Bammtync,  1664,  2  Sup.  362);  and  a  payment  of  a  debt  made  to  a  minor 
without  the  consent  of  the  curator  would  not  be  a  valid  payment,  so  that 
the  money  could  again  be  demanded  by  the  minor  and  curators  from  the 
debtor  (Ersk.  i.  7.  37;  Stair,  i.  6.  33;  Cunningham,  1707,  Mor.  16325), 
unless  the  latter  prove  that  the  money  had  been  applied  de  in  rem  verso  of 
the  minor  {M'Adam,  1605,  Mor.  8939)"  (Fraser,  386,  387).  A  receipt  for 
payment  of  a  debt  ought  to  be  signed  by  both  minor  and  curator,  tliough 
the  money  may  competently  be  ^wzV^  over  to  the  latter.  An  indenture  by 
a  minor  without  consent  of  his  father  is  thought  to  be  not  void,  but  only 
voidable  on  proof  of  lesion,  and  the  cautioner  is  held  bound  {Stevenson,  1872, 
10  M.  919;  cLLoir,  1797,  Hume,  422;  Kennedy,  1675,  1  Sup.  747;  Ersk. 
iii.  3.  64).  The  curators  may  interpone  consent  ex  intcrvcdlo  {Learmonth, 
1586,  Mor.  16235 ;  see  Tolciuhoun,  1683,  Mor.  16305). 

2.  But  the  doctrine  above  stated  is  not  "  so  absolute  as  to  undergo  no 
qualification  "  {Bruce,  1854,  17  D.  265,  per  Ld.  Ivory). 

(1)  It  would  appear  that,  without  consent,  a  minor  may  do  any  act 
which  does  not  affect  the  property  under  the  curator's  charge  (Fraser,  381). 
He  may  accordingly  choose  his  own  residence  {Harvey,  1860,  22  D.  1208), 
and  may  marry  without  the  curator's  (or  his  father's)  consent  (Ersk.  i.  7. 
33 ;  see  Bruce,  1854,  17  D.  265).  He  may  also  test  on  moveables  (Ersk., 
ut  supra,  and  3.  9.  15  ;  Yorkston,  1697,  Mor.  8950),  and,  if  no  unfair  means 
are  used,  may  bequeath  them  to  his  curator  ( Yorkston,  supra ;  Stevenson, 
1680,  Mor.  8949).  This  right,  however,  has  been  denied  to  the  minor 
whose  property,  e.g.  a  bond,  has  been  left  with  a  substitution,  and  under 
a  condition,  express  or  implied,  that  he  was  not  to  alter  the  destination 
{M'CuUoch,  1731,  Mor.  8965:  JVaddcll,  1739,  Mor.  8965;  Yorkston,  1697, 
Mor.  8950). 

(2)  Deeds  remuneratory  to  the  minor's  advantage  are  upheld  though  his 
curators  have  not  consented,  and  on  this  ground  a  marriage  contract  has 
been  held  a  deed  not  to  be  set  aside  except  on  proof  of  lesion  {Bruce,  1854, 
17  D.  265 ;  see  Stevenson,  1872,  10  M.  919,  and  Cooper,  1885,  12  R  473). 

(3)  Again,  as  a  minor  may  become  a  merchant  or  tradesman,  bills 
and  otlier  documents  in  the  line  of  his  business  are  usually  held  valid, 
though  granted  by  himself  alone  {Craig,  1732,  Mor.  8955  and  9035  ;  Gal- 
hraith,  1676,  Mor.  9027,  Ersk.  i.  7.  38  ;  cf.  Gairdner,  1636,  Mor.  9024 ;  Corsar, 
1672,  Mor.  9026).  The  minor  can  have  such  deeds  set  aside  only  on  proof 
of  lesion  {M'Donedd,  1789,  Mor.  9038) ;  but  lesion  is  presumed  in  a  case  of 
loan,  and  the  onus  of  proving  employment  in  rem  versum  is  on  the  lender. 

(4)  Further,  the  minor,  by  his  own  conduct,  may  be  barred  from 
pleading  the  want  of  his  curator's  consent  as  a  nullity.  Thus,  {a)  if  he 
fraudulently  holds  himself  out  as  major  {IFemyss,  1637,  Mor.  9025  ;  Borth- 
vjick,  1681,  Mor.  12433),  or  (/;)  if,  looking  like  a  person  of  full  acje,  he  does 
not  inform  the  other  party  {Wilkie,  1834,  12  S.  506  :  M'MichaeClS^Q,  3  D. 
279  (Ld.  Moncreill)),  or  (c)  if  he  pretends  that  he  has  his  curator's  consent 
{Earvie,  1829,  7  S.  561),  the  minor's  acts,  though  without  consent,  are 
binding.  But  in  Wilkie  s  case  {supra)  it  was  held  tliat  diligence  could  not 
be  used  on  the  ]jill  granted  by  the  minor. 

(5)  If  the  creditor  shows  that  the  debt  is  for  necessary  furnishings 
{Stuart,  1639,  Mor.  8943  ;  Iwjlis,  1631,  Mor.  8941  ;  Scol/icr,  1783,  Mor. 
8936),  or  that  tlie  money  is  applied  '///  rrm  ver.^um  of  the  minor,  this  will 
obviate  the  want  of  curator's  consent  {M'Adam,  1605,  Mor.  8939  ;  Corsar, 
1672,  Mor.    8944;    Hamilton,    1678,  Mor.   8949;    also   Drummond,  1627, 
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Mor.  8939  (teacher's  fees) ;  Brown,  1629,  Mor.  8940  (horse  used  by  minor) ; 
Stark,  1846,  8  D,  1001  (acts  by  minor  alone)).  In  transactions  of  small 
moment  or  when  no  great  advantage  is  to  be  gained,  the  Court  will  not 
interfere  (Broivn,  1629,  Mor.  8940  ;  see  Fraser,  P.  &  C.  385). 

The  effect  of  the  absence  of  the  curator's  consent  is  that  the  act  is  a 
nullity  against  the  minor,  who  may  set  it  aside  within  the  long  prescription 
(Stevenson,  1872,  10  M.  919  ;  Thomson,  1781,  Mor.  8985  ;  Bell,  1728,  Mor. 
8985). 

Since  the  minor  is  able  to  act  for  himself,  and  there  is  no  act,  for  which 
urgent  necessity  can  be  alleged,  which  he  is  not  entitled  to  perform,  the 
Court  will  not  confer  special  powers  on  him  acting  alone  or  with  curators 
{Wallace,  8  March  1817,  F.  C. ;  Morrison,  1747,  Mor.  8972;  Bell,  Prin.^  s. 
2096) ;  and  no  such  powers  would  prevent  a  reduction  (see  Vere,  29  Feb. 
1804,  F.  C. ;  Ersk.  i.  7.  17,  Ivory's  Note). 

Deeds  which  a  Minor  cannot  do  with  Consent  of  Curators. 

While  a  minor  may  alienate  heritage  inter  vivos  for  onerous  causes,  he 
cannot,  even  with  consent,  alter  the  succession  to  his  heritable  estate  by 
any  gratuitous  deed  inter  vivos  or  mortis  causa  (Ersk.  i.  7.  33).  No  such 
consent  can  render  valid  a  gratuitous  alteration  of  the  settlements  of  his 
estate  {Marquis  of  ClycUsdcdc,  1726,  Mor.  8964  and  1265  ;  Eob.  App.  1726, 
564),  or  a  disposition^  of  heritage  mortis  causa  {Cunynghame,  1797,  Mor. 
8966  ;  Hunter,  1728,  Mor.  8964  (remuneratory  donation  to  brother)).  As 
before  stated,  the  rule  does  not  apply  to  subjects  heritable  clestinatione 
merely  {Brand's  Trs.,  1874,  2  Pt.  258,  271 ;  rev.  on  other  points,  3  E. 
H.  L.  16);  nor  to  proceeds  of  heritage  sold  by  factor  loco  tutoris  under 
special  ^jowers  {Brown's  Tr.,  1897,  24  E.  962).  The  rule  does  not  apply  to 
changes  of  property  from  moveable  to  herital)le  effected  by  tutor  or  curator 
(Ersk.  i.  7.  18  inji7i.). 

It  has  been  held  that  a  minor  cannot,  even  with  the  consent  of  his 
curators,  validly  discharge  debts  gratuitously,  or  make  donations  {Saltcoats, 
1623,  Mor.  8958;  Lockhart,  1626,  Mor.  8958;  MCulloch,  1731,  Mor. 
8965). 

Privileges  of  Minors. 

I.  restitution  on  ground  of  lesion. 

1.  Who  Entitled. — Minors  are  entitled  to  certain  privileges  on 
account  of  their  youth  and  partial  capacity.  One  of  the  most  important  is 
their  right  to  be  restored  within  the  quadricnnium  utile  against  deeds 
granted  during  minority  to  their  great  lesion,  though  no  force,  fear,  or  error 
exist.  The  remedy  is  only  necessary  in  regard  to  deeds  that  are  valid  till 
reduced,  and,  accordingly,  deeds  which  are  ipso  jure  null,  such  as  those  of  a 
pupil,  or  of  a  minor  without  consent  of  his  curators,  do  not  need  the  aid  of 
this  rule  of  law,  and  nullity  may  be  pleaded  by  exception  (see  Mackay, 
Practice,  ii.  127,  s.  9,  and  authorities  there).  The  privilege  of  reducing  deeds 
to  his  prejudice  is  allowed  solely  on  the  ground  of  minority  (Mackay, 
Practice,  ii.  127),  so  that  abihty,  education,  position  of  the  minor,  are  of  no 
account  {JDundas,  1711,  Mor.  9034;  Corsar,  1672,  Mor.  8944).  When  the 
other  conditions  exist,  the  privilege  is  accorded  against  deeds  (1)  by  a  tutor 
(Ersk.  i.  7.  34);  (2)  by  a  minor  alone  {Morrison,  1728,  1  Pat.  App.  7; 
Thomson,  1781,  Mor.  8985);  (3)  by  a  minor  with  consent  (a)  of  curators 
(Ersk.,  supra;  Munro,  1735,  Elchies,  "Minor,"  1;  Blantyre,  1667,  Mor. 
8991  and  2215  ;  Harkncss,  1833,  11  S.  760),  and  {h)  of  father  {Rose,  1821, 
1  S.  154);  (4)  by  a  minor  wife  with  husband's  consent  {Ramilton,  1718, 
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Rob.  App.  '64:6 ;  G-lbson,  6  June  1809,  F.  (J.).  These  are  all  reducible  on 
proof  of  lesion.  As  to  the  result  where  the  minor  is  joint  owner  of  property 
sold,  and  seeks  to  reduce,  see  Bankt.  i.  7.  99 ;  Fraser,  394 

The  heirs  of  the  minor  who  is  lesed  are  entitled  to  exercise  the  privilege 
(Stair,  i.  6.  44;  Ersk.  i.  7.  42;  Hamilton,  1630,  Mor.  8981;  Forhes,  1669, 
Mor.  10323  ;  Carnegie,  1663,  Mor.  8991  and  7732, — see  infra),  and  so  also 
are  the  minor's  creditors  or  assignees,  voluntary  and  legal  (Stair,  siq^ra; 
Bargcnie,  1623,  Mor.  10418;  Hamilton,  1630,  Mor.  10419  and  8981; 
Harkness,  1833,  11  S.  760;  Bell,  Com.  i.  130;  see  also  Balmcrino,  1669,  Mor. 
10421). 

2.  IViTHix  WHAT  Period  Competext,  and  how  effected. — (1) 
Eestitution  must  be  claimed  within  the  quadricnnium  utile  or  anni  utiles, 
i.e.  within  four  years  after  majority  is  attained,  otherwise  the  minor  loses 
his  right  to  challenge  (Ersk.  i.  7.  35).  If,  however,  the  minor  is  non  valens 
agcrc  during  the  period,  the  rule  does  not  apply, — as  where  a  minor  wife 
grants  a  deed  in  her  husband's  favour.  It  would  appear  that  the  minor  in 
such  a  case  would  be  allowed  a  reasonable  time  after  the  dissolution  of  the  mar- 
riage {Greiy,  1714,  Mor.  6059  ;  see  Cooper,  1885, 12  R.  473,  where  the  marriage 
endured  for  almost  forty  years).  This  limitation  of  time  does  not  apply  to 
deeds  ipso  jure  null,  e.g.  deeds  by  a  pupil  (Ersk.  i.  7.  34;  Bruce,  1577,  Mor. 
8979),  by  a  minor  without  consent  {Kineaid,  1561,  Mor.  8979 ;  Bell,  1728, 
Mor.  8985),  by  a  minor  in  favour  of  curators  without  value  {Metnuel,  1853, 
15  D.  284;  M'Gihhon,  1852,  14  D.  605);  or  decree  by  an  incompetent  Court 
(Bankine,  1821,  1  S.  43);  or  where  the  guardian  has  been  guilty  of  fraud 
{Leiper,  1822,  1  S.  552).  In  this  last  case  the  Court  held  that,  as  there  was 
evidence  in  gremio  of  fraud,  a  posterior  ratification  could  not  set  up  the 
deed.  If  the  minor  omits  to  cliallenge  within  the  anni  utiles,  he  cannot 
have  recourse  against  his  tutors  and  curators  {Cunningham,  1727,  ]\Ior. 
16338  ;  More's  Notes,  xlv). 

Where  reduction  is  sought  by  the  successor  of  the  minor  lesed,  the  rules, 
based  on  the  Roman  law,  seem  to  be  as  follows :  {a)  Where  a  minor  succeeds 
a  minor,  he  is  entitled  to  the  whole  period  yet  to  run  of  his  minority,  and 
the  ciuadriennium  utile  (Ersk.  i.  7.  42) ;  (/>)  where  a  minor  succeeds  a  major, 
he  is  allowed  his  own  minority,  and  the  unexpired  period  of  his  predecessor's 
anni  utiles  (Ersk.,  supra) ;  (c)  where  a  major  succeeds  a  minor,  he  is  entitled 
only  to  the  anni  tittles  remaining  intact  to  the  predecessor  (Ersk.,  supra) ; 
('/)  where  a  major  (though  not  twenty-four  years  of  age)  succeeds  a  major, 
the  successor  is  only  entitled  to  the  period  of  his  predecessor's  quadricnnium 
utile  still  unrun  (Bailantyne,  1628,  1  Sup.  254;  Ersk.,  suprei). 

(2)  Revocation  by  the  minor  is  not  effectual  to  operate  restitution 
{Montrose,  1697,  Mor.  9046),  nor  is  a  plea  of  nullity  by  way  of  exception 
apparently  enough  in  tlie  ordinary  case  ;  the  deed  must  be  set  aside  by  an 
action  of  reduction  raised  in  the  (Jourt  of  Session  during  the  quadriennium 
utile  by  the  minor  or  those  entitled :  tliis  "  is  tlie  only  thing  that  the  law 
recognises  as  sufficient  to  restore  him  "  {Stcurcrt,  1860,  23  I).  187 ;  Ersk.  i. 
7.  34,  32 ;  see  Jurid.  Styles).  The  privilege  is  preserved  for  seven  years  by 
service  of  the  summons  (1669,  c.  10;  Forfar,  1699,  Mor.  11324),  and  after 
the  action  has  become  a  depending  process  it  subsists  for  forty  years 
(Bankt.  i.  7.  75;  see  Fraser,  427).  In  some  cases,  however,  apparently 
where  there  was  a  presumption  of  lesion,  the  Court  liavc  allowed  tlie  ])l('a 
ope  excepdionis,  as  in  a  suspension  (see  Crauford,  IS'27,  2  W.  &  S.  608; 
Harkness,  1833,  11  S.  760;  Telfer,  30  Nov.  1844,  Sc.  Jur.).  It  has  been 
held  unnecessary  to  call  tutors  and  curators  as  defenders  ( /V/-//0'7,:,  ]6.">7, 
Mor.  9047;  Blaufyn;  1667,  Mor.  2215). 
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3.  Restitution  only  where  Lesion. — The  lesion,  to  justify  reduction, 
must  be  considerable  or  cnorm  (Ersk.  i.  7.  36  ;  Stair,  i.  6.  44) ;  but  less  will 
be  enough  where  the  transaction  relates  to  land,  or  where  ready  money  is 
handed  over,  or  where  there  are  no  curators,  than  where  curators  have 
consented,  or  where  judicial  sanction  has  been  given  (Ersk.  i.  7.  34),  and  all 
the  relevant  circumstances  will  in  each  case  be  carefully  considered.  The 
date  of  the  transaction,  and  not  of  the  reduction,  is  the  time  at  which  to 
estimate  the  lesion  (see  Cooper,  1885,  12  11.  473,  and  15  E.  (H.  L.)  21).  As 
a  general  rule,  every  kind  of  deed  by  which  the  minor  is  lesed  may  be  set 
aside,  e.g.  "  donations,  sales,  pledges,  discharging  an  action,  compromises, 
novations  and  discharges  of  debt,  undue  renunciations  of  profitable  suc- 
cessions, contracts  of  all  kinds,  entering  upon  a  burdened  succession,  and 
quasi-delicts"  (Eraser,  396). 

(1)  In  the  case  of  certain  deeds,  lesion  iq  lyrcsnmeel.     The  presumption  is 
against  the  party  founding  on  them,  who  must  show  that  they  are  to  the 
minor's  advantage,  and  in  such  cases  it  appears  to  be  competent  for  the 
minor  to  object  ope  exceptionis   (see   Heirkness,  1833,  11  S.  760;  Cran-ford, 
1827,  2  W.  &  S.  608),  or  by  way  of  suspension  {Nimmo,  1667,  2  Bro.  Supp. 
431;    Blantyrc,   1667,  Mor.  8991).     Examples  of  such  are:  {(i)  Doimtions 
which  are  considerable  in  amount  {Heriot,  1681,  Mor.  8925).     Here  the 
presumption  is  so  strong  that  it  cannot  be  redargued,  and  restitution  will  at 
once  be  granted  (Stair,  i.  6.  44;  Bell,  Prin.  s.  2101;  Seton,  1665,  1  Bro. 
Supp.  511  ;   Wall,  1724,  Mor.  9035 ;  Scoffier,  1783,  Mor.  8936 ;  Sutherleind, 
1825,  3  S.  449).     The  donation  may  be  indirect,  as  an  acknowledgment  of 
money  not  received,  or  discharge  of  debt  not  paid  {Loeklmrt,  1626,  Mor. 
8958;   Seaton,    1633,  .Alor.   8959;   Monericff,  1729,  Mor.   8996;   Morrison, 
1716,  Mor.  9487 ;  1728,  1  Pat.  App.  7)  (discharge  of  part  of  tocher),     {h) 
Cautionary  oUigettions  are  in  the  same  position  as  donations.     In  one  case 
the    attestor   was    held    liable,   though    the   minor   cautioner   was   freed 
{Kinfjhorn,   1672,   Mor.    2075 ;    see   under    Omissions,   infra),      (c)    Money 
horroweel  by  tutors,  or  minors,  even  with  consent,  must  be  proved  to  have 
been  expended  beneficially  for  the  minor,  and  not  squandered,  in  order  to 
prevent  reduction  of  the  deed  granted  for  the  loan,  or  to  justify  a  demand 
for  payment  (Stair,  i.  6.  44;  Ersk.  i.  7.  37  ;  Bell,  Prin.  s.  2101 ;  Bell,  Com., 
5th  ed.,  i.  135;   Blanfyre,   1667,  Mor.   8991;    Scojier,   1783,  Mor.    8936; 
Harhness,  1833,  11  S.  760).     The  creditor,  however,  is  entitled  to  look  after 
the  expenditure,  and  to  demand  evidence  that  the  money  is  being  applied 
in  rem  versum,  or  repayment  of  the  loan  {Ferguson,  1835,  13  S.  886).     {d) 
In  sales  of  the  minor's  heritage  (Thomson,  1666,  Mor.  8991 ;  Harkness,  svpra, 
per  Ld.  Balgray),  and  assignations  of  personal  rights  {Ruthvcn,  1672,  Mor. 
31  ;  Houston,  1631,  Mor.   8986),   lesion   is   presumed    and   the   purchaser 
must  show  application  in  rem  versum  of  the  price.     Eestitution  may  be 
granted  though  the  sale  has  had  the  sanction  of  the  Court  (Stair,  i.  6.  18  ; 
Vere,  1804,  Mor.  16389;  see  Eeiton,  1826,  1  S.  677:  Auld,  1856,  18  D.  487, 
Ld.  Pres.  M'Neill). 

(2)  But  in  many  cases  this  presumption  does  not  exist,  and  the  onus  is 
on  the  minor  to  prove  lesion  at  the  date  of  granting  the  deed,  {a)  This 
applies  to  lills,  loncls,  or  other  personal  obligations  granted  by  the  minor, 
who  may  be  restored  on  proof  that  the  proceeds  were  not  applied  to  his  full 
hQTiQ^t  {Anderson,  1832,  11  S.  10;  M' Michael,  1840,  3  D.  279;  Harkness, 
1833,  11  S.  760  ;  Dundas,  1711,  Mor.  9034;  Rose,  1821, 1  S.  124).  {h)  Mar- 
riage contracts  securing  exorbitant  provisions,  to  the  prejudice  of  one  of  the 
parties, — a  minor,— may  be  reduced  on  the  minor  proving  enorm  lesion 
(Stair,  i.  6.  44;  Ersk.  i.  7.  38;  Bell,C'o»/.,  5th  ed.,  i.  636:  Brnrr,  1854,  17  D. 
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265  :  Arhuthnot,  1716, 1  Pat.  App.  7  ;  cf.  Bosicdl,  1701,  4  Sup.  513  ;  aftU.  Hob. 
App.  346).     A  provision,  however,  to  one  of  the  parties  may  be  held  good, 
while  the  contract  is  reduced  in  regard  to  those  in  favour  of  third  parties 
(Davidson,  1632,  Mor.  8988).     In  Coojkv  (1885,  12  R  473 ;  rev.  on  another 
ground,  1888,  15  K.  (H.  L.)  21)  it  was  held,  in  considering  a  wife's  renuncia- 
tion of  legal  rights  for  alleged  inadequate  consideration,  that  the  law  only 
recognises  considerable  jmifitr  loss,  and  not  that  of  a  contingent  opportunity 
of  gain,  as  a  ground  of  reduction,  and  that  the  date  of  the  marriage  is  the 
date  when  lesion  must  be  established  (see  also  M'GUl,  1664,  Mor.  5696 ; 
Carmichad,  1698,  Mor.  8993;   Taiihrs  Trs.,  1854,  16  V>.  529;  Fraser,  401, 
note  {d),  as  to  what  constitute  the  necessary  lesion).     The  rule  is  for  the 
Court  to  restrict  the  provision,  not  to  annul  the  contract  (Stair,  i.  6.  44 ; 
M'Gill,  supra).     The  wife,  however,  cannot  be  restored  against  the  legal 
effect  of  marriage  on  her  moveable  property  {Anderson,  1824,  2  S.  662  ;  Byres, 
1708,  Mor.  8995).     {e)  Leases  by  the  minor,  and  his  curators,  to  his  lesion, 
may  be  set  aside  {Munro,  1735,  Elchies,  "  Minor,"  1;  Gibson,  6  June  1809, 
F.  C.).     (d)  Payment  of  a  debt,  which  could  not  be  the  foundation  of  an 
action  at  law,  may  be  redemanded  on  lesion  (see  Ersk.  i.  7.  38,  and  iii.  1.  4), 
and  a  bond  granted  for  a  debt  will  be  reduced  if  the  minor  might  have 
proponed  a  sound  defence  (IVatson,  1738,  5  Sup.  167).     It  is  doubtful  if  this 
applies  to  payment  of  a  prescribed  account  (Bankt.  i.  7.  87).     (c)  Judicial 
proceedings.     Where  a  correct  defence  in  fact  (Ersk.  i.  7.  38 ;  Stuart,  1638, 
Mor.  9008;    Gorelon,  1680,  Mor.  8235;   Alexeineler,  1697,  Mor.  9016;  see 
Cretven,  1854, 16  D.  822),  or  law  {Seton,  1665,  1  Sup.  511 ;  Farves,  1698,  Mor. 
9016  ;  Weitson,  1738,  5  Sup.  167),  or  a  good  ground  of  action,  is  omitted  to  be 
stated,  the  minor  may  be  restored  against  a  decree  inforo  on  the  ground  of 
"  competent  and  omitted"  (see  Annandcde,  1679,  Mor.  9011,  and  Anderson, 
1732,  Mor.  9020,  where  the  reduction  was  not  sustained).     But  the  process 
must  be  by  or  against  the  minor,  not  third  parties  (see  Anderson,  supiv) ; 
and  it  has  been  stated  that  the  minor  is  only  restored  against  the  findings 
by  which  he  is  lesed  (Bankt.  i.  7.  89).     It  has  been  held  that  though  a  refer- 
ence to  the  adversary's  oath  was  erroneously  made,  the  minor  will  not  be 
allowed  to  open  up  the  decree  following  it  {Cnhy,  1699,  Mor.  9017).     But 
this  plea  of  "  competent  and  omitted "  will  not  be  allowed  to  found  a  re- 
duction if  the  long  lapse  of  years  has  clearly  prejudiced  the  creditor's  power 
to  lead  evidence  {Oakley,  1705,  Mor.  9019;  see  also  Shedden,  1852,  14  1). 
735  (Ld.  Fullerton);  rev.  on  other  grounds,  1854,  1  Macq.  535).     Again, 
the  minor  will  not,  on  the  ground  of  minority  and  lesion,  be  reponed  against 
a  decree  for  default  to  obtemper  tlie  orders  of  Court,  or  through  allowing  the 
reclaiming  days  to  expire  {Ncuion,  1683,  Mor.  9012  ;  Badenocli,  1769,IIailes 
276).     The  minor's  ])Ower  to  reduce  a  decree  l)y  an  incompetent  tribunal  is 
not,  of  course,  limited  to  the  quadrienniiun   vtile  {Banliine,  ."SI  May   1821, 
F.  C,  and  1  S.  43).     (/)  Where  the  lesion  is  "  flagrant,"  restitution  will  bo 
granted  against  suhmissions  by  tutors,  or  minors,  or  curators,  if  the  subject 
was  not  a  fit  one  to  refer,  if  tlie  ar])iters  were  unfit,  or  if  the  reference  has 
been  unskilfully  conducted  (Bankt.  i.  7.  93;    Williamson,  1739,  Mor.  8965 
and  665  ;  liell  on  Arbitration,  p.  103 ;  cf.  JMore's  Azotes,  xlvi).     (r/)  It  has 
been  stated  that  a  minor  will  lie  restored  against  all  07nissions  which  liave 
prevented  him  acquii'ing  an  advantage  (I'^raser,  406,  and  authorities  in  note 
(i)  ;  but  see  Cooper,  1885, 12  E.  473) ;  but  tliis  will  not  api)ly  to  tlic  omission 
to  obtain  relief  from  a  cautionary  obligation   undertaken  by  the  minor's 
father,  where  the  lesion  arose  indirectly  from  tlio  unexpected  bankruptcy  of 
the  principal  (yiV.s'/awr-,  1 739,  Mor.  9002  ;  Kerr,  1837,  2  S.  &  M'L.  895  ;  1839, 
1  1).  618;  1842,  1  ]'>oll's  A]>]).  2M()):  ;md  uMici'  cxcoptions  In  tli(>  I'ulc  will 


364  MINOR 

depend  on  the  circumstances  of  the  case,  and  the  interest  of  third  parties 
who  have  intervened,  (h)  When  a  minor,  who  took  up,  whether  directly  or 
indirectly  (Tailors  of  Lcith,  1687,  Mor.  9001 ;  Tailzifcr,  1631,  Mor.  9000 ; 
Murray, 11  OoMorMQl;M'Dougall,lQ2^Mo^-  8999,1  Sup.  2^?,;  Kerr, supra), 
the  succession  of  an  ancestor  burdened  beyond  its  value,  was  willing  to 
renounce  all  benefit  from  the  succession,  the  Court  restored  him  against 
liability  for  debts  incurred  by  his  representation  (Stair,  i.  6.  44 ;  Ersk.  i.  7. 
38  ;  Aberdeen,  1708,  Mor.  9031).  Where,  however,  the  lesion  arose  indirectly 
through  the  mismanagement  or  squandering  of  the  tutor,  or  curator,  or 
minor,  restitution  was  barred  {Mathcson,  1631,  1  Sup.  186;  Tailors  of  Leith, 
supra;  Ersk.  i.  7.  36);  and  bills  and  bonds  granted  in  fulfilment  of  an 
express  undertaking  to  pay  ancestor's  debts  had  to  be  met,  unless  the 
original  obligation  to  pay  clebts  was  reduced  {Henderson,  1684,  Mor.  8992). 
A  minor  may  still  become  liable  as  vitious  intromittcr  for  all  his  ancestor's 
debts,  unless  he  obtains  relief  within  the  anni  utiles  {Kerr,  supra).  Since 
the  Conveyancing  Act,  1874,  a  minor  heir  is  only  liable  to  the  extent  of 
the  heritable  estate  or  his  intromissions  (s.  12).     See  Succession. 

A  minor  may  retract  his  acceptance  of  a  legacy  imposing  heavy  liabilities 
or  attended  with  a  disadvantageous  condition,  and  may  also  retract  his 
renunciation  of  a  lucrative  inheritance  or  legacy  (Eraser,  400). 

Where  the  minor  is  lesed  by  something  happening  subsequent  to  his 
taking  up  the  succession,  such  as  fire,  or  by  loss  of  the  succession  after  pay- 
ment of  creditors,  he  cannot  be  restored  (Bankt.  i.  7.  77 ;  Ersk.  i.  7.  36  ; 
Ediiar,  1614,  Mor.  8986). 

4.  Where  Restitution  is  barred. — (1)  Much  that  was  stated  in 
treating  of  deeds  which  a  minor  could  validly  grant  without  consent  of  his 
creditors  applies  here.  For  example,  all  deeds  such  as  bills  and  bonds 
granted  hj  a  minor  who  is  engaged  in  trade,  profession,  or  business,  within 
the  line  of  that  business  (see  Wcdl,  1724,  Mor.  9035  ;  Crawford,  1827, 
3  W.  &  S.  608;  Rorjers,  1681,  Mor.  9029;  MMiclmel,  1840,  3  D. 
279,  where  the  deeds  were  held  not  binding,  as  outwith  the  line  of  business), 
are  unchallengeable  on  the  ground  of  lesion  (Stair,  i.  6.  44;  Ersk.  i.  7.  38  ; 
Blythman,  164^9, 1  Bro.  Supp.  405  ;  Wilson,  1816,  6  Pat.  App.  222) ;  and  the 
presumption  is  that  the  deed  was  granted  for  business  purposes  {Craig,  1732, 
Mor.  9035  ;  Cetmphell,  1822,  1  S.  266).  Even  where  the  minor  borrows 
money,  the  presumption  of  lesion  is  reversed  {Macdonald,  1789,  Mor.  9038). 
The  leading  rule  has  been  applied  to  the  acts  of  a  minor  engaged  as  factor 
or  agent  {Grieve,  1732,  Mor.  9036),  writer  {Gcdhmith,  1676,  Mor.  9027), 
sheriff-clerk  substitute  {Heddell,  5  June  1810,  F.  C). 

(2)  A  minor,  however,  who  speculated  to  his  loss  in  railway  shares 
with  other  parties  who  were  aware  of  his  position,  was  held  not  barred  by 
liis  contract ;  and  it  was  stated  that  the  defence  of  de  in  rem  verso,  or  that 
he  was  engaged  in  trade,  was  not  maintainable  {Denniston,  1850,  12  D.  613 
(see  Ld.  Ivory)). 

(3)  The  minor  will  not  be  restored  where  the  contract  has  been 
beneficial  to  liim,  or  the  money  which  he  has  paid  away  applied  de  in  rem 
verso  of  himself  {Thomson,  1666,  Mor.  8982;  Ruthven,  1672,  Mor.  31; 
Dempster,  1837,  15  S.  364;  Johnstone,  1782,  Mor.  9036;  Hailes,  911). 
Where  the  father  is  not  primarily  liable  uuder  his  obligation  to  aliment,  the 
rule  seems  to  be  to  uphold  the  contract  for  so  much  of  the  goods  supplied 
as  are  suitable,  or  necessary,  to  the  minor's  condition,  or  really  applied  to 
his  use  (see  Gray,  1816,  Hume,  411 ;  Stair,  i.  6.  44  ;  Harpers,  1687,  Mor. 
8927  (boots);  Fontaine,  1808,  Hume,  409  (tailor's  bill);  Seoffier^  1783, 
Mor.  8036  (haberdashery)).     For  alimentary  dehts  a  father  is  the  proper 


debtor  where  the  miuor  is  without  funds  (Ersk.  i.  G.  57  ;  Wallcice,  1672, 
Mor.  13425  :  Telfcr,  1758,  Mor.  9G25  ;  Anderson,  :Mor.  13424  :  Gray,  supra  ; 
Hamilton,  1825,  3  S.  572). 

The  defence  of  in  rem  versuni  is  good  even  where  money  is  borrowed  by 
the  minor  or  his  curators,  if  it  be  applied  in  payment  of  debts,  purchase  of 
property,  or  improvement  of  the  estate  (Morton,  1749,  Mor.  8931 ;  see 
Dempster,  1837,  15  S.  364;  Stark,  1843,  5  D.  542). 

Where  it  is  doubtful,  however,  if  the  transaction  is  for  the  benefit  of  the 
minor,  it  wiU  be  reduced,  the  creditor's  right  to  sue  "  as  accords  "  being 
reserved  {Eosc,  1821,  1  S.  154;  Inglis,  1631,  Mor.  8941;  Stair,  i.  6.33 
aclfin.). 

The  defence  also  appUes  to  transactions  even  between  the  minor  and  his 
guardian,  though  of  such  the  law  is  jealous  (see  Stair,  .s^/pra  ;  Corsar,  1672, 
Mor.  8944;  see  also  Anderson,  1832,  11  S.  10). 

(4)  Fraud,  or  fault,  on  the  part  of  the  minor,  either  leading  to  the  con- 
tract, or  after  it  has  been  entered  into,  is  usually  a  good  answer  to  the 
action  for  restitution  (Stair,  i.  6.  44;  Ersk.  i.  7.  36  ;  see  Harvey,  1829,  7  S. 
561);  for  example,  where  he  pretends  that  he  is  of  age  {Cranstoune,  1649, 
1  Sup.  422;  Borthicick,  1681,  Mor.  12433)  ;  or  fraudulently  fails  to  state  that 
he  is  minor  when  he  appears  to  have  attained  majority  {Wiikie,  1834,  12  S. 
506;  MDougcdl,  1705,  Mor.  8995  and  421;  iWMichael,  1840,  3  D.  282 
(Ld.  Moncreiff)).  If,  however,  the  minor  states,  and  believes,  that  he  is  major 
without  intent  to  deceive,  he  is  entitled  to  be  restored  on  the  ground  of 
lesion  (Sutherland,  1825,  3  S.  449,  where  an  affidavit  of  majority 
in  order  to  obtain  the  degree  of  M.D.  was  held  not  to  bar  the  plea  of 
minority  and  lesion  in  defence  to  an  action  for  implement  of  a  cautionary 
obligation:  Bell,  1639,  Mor.  8943).  If,  again,  his  appearance  indicates 
minority,  his  affirmation  of  majority  is  said  not  to  bar  restitution  (Stair, 
Ersk.,  siqrra),  as  the  other  party  ought  to  use  due  diligence,  and  it  is 
a  fortiori  of  this  rule  where  the  contracting  party  was  aw^are  of  the  dis- 
ability (Kennedy,  1665,  Mor.  11658;  Wemyss  1637,  Mor.  9025).  It  has 
been  laid  down  that  minority  may  be  proved  by  exeeption  in  an  action  on  a 
bond  (Bell,  supra),  and  that  the  proof  of  the  minor's  fraudulently  inducing 
the  other  party  to  contract  must  be  by  writ  or  oath  ( Wemyss,  supra), 
Eraser,  420 ;  cf.  Bankt.  i.  7.  81). 

(5)  Unless  there  is  fraud  on  the  part  of  the  debtor,  (a)  the  payment  to 
the  minor,  or  the  minor  and  his  curators,  of  ordinary  personal  debts,  rents, 
interests,  dividends,  and  (b)  deeds  which  the  party  is  compelled  to  grant, 
are  usually  safe  from  after  challenge  (Ersk.  i.  7.  36 ;  Tailors  of  Leith,  1687, 
Mor.  9001).  But  lesion  will  be  presumed  in  all  cases  where,  there  being 
curators,  payment  is  made  witliout  their  knowledge  and  concurrence 
(Ersk.  i.  7.  36 ;  Hume,  1636,  1  Sup.  94).  Where,  again,  a  minor,  to  his 
lesion,  agrees  to  a  discharge  by  novation  or  delegation,  or  accepts  a  personal 
obligation  in  room  of  a  heritable  security  (Monerirff,  1729,  Mor.  8996),  he 
will  be  restored. 

While  a  debtor  may  safely  pay  a  heritable  debt  called  up  and  discliarged 
by  a  minor  and  his  curators  (Eraser,  229),  it  is,  as  we  have  seen  (p.  357), 
douljtful  whether  a  discharge  by  a  minor  who  lias  no  cm-ators  is  safe  from 
challenge. 

(6)  There  is  no  restitution  where  the  injury  is  the  result  of  some  trans- 
action between  third  parties  to  wliicli  tlie  minor  is  not  a  party  (Anderson, 
1732,  Mor.  9020 ;  Oarnr^/ir,  1663,  IMor.   8991   and   7732),  or  is  a  dammtm 

fatcde  (Edgar,  1614,  Mor.  S986  ;  Stair,  i.  6.  44;  Ersk.  i.  7.  36;  More's 
Notes,  xlvi;  Bell,  Com.,  5th  ed.,  i.  136). 
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For  the  rules  as  to  marriage,  see  Fraser,  P.  (0  C.  410. 

(7)  Batification  and  Homologation  of  Minors  Z^t^cf/s.^Formerly  a  minor 
was  barred  from  claiming  restitution  if  he  had  given  his  oath  not  to  chal- 
leno-e,  but  by  1681,  c.  19,  it  was  declared  unlawful  to  exact  such  oaths 
durino-  minority.  After  majority,  however,  the  party  may  ratify  so  as  to 
bar  challenge,  even  against  his  tutors  and  curators  (Stair,  i.  6.  4-i ;  South- 
esk,  1670,  1   Sup.   603 ;  Robertson,  1831,  9   S.  865 ;  Bell,  Com.,  5th  ed.,  i. 

135). 

The  ratification  may  be  by  express  deed,  or  the  homologation  may  be 
implied  from  facts  and  circumstances  (see  Wemyss,  1896,  24  E.  216).  In 
the  latter  case  the  homologation  must  be  deliberate  (see  Henry,  1892,  19 
E.  545),  and  in  full  knowledge  of  the  whole  circumstances  and  of  the 
party's  legal  rights  {Dempster,  1837, 15  S.  364 ;  Wemyss,  supra  ;  see  Homolo- 
gation). In  each  case  the  question  depends  on  the  special  facts.  Pay- 
ment of  interest  {Johnston,  1630,  Mor.  9041  ;  Ersk.  i.  7.  39),  receipt  of  rent 
{Gordon,  1757,  Mor.  15178),  assignation  of  a  subject  purchased  {Montrose, 
1697,  Mor.  9046),  payment  of  the  whole  or  part  of  a  bond,  receipt  of  part 
of  the  price,  or  completion  of  an  inchoate  transaction,  will  bar  the  right  to 
be  restored  ;  but  ratification  obtained  by  unfair  means  or  infiuence  will  not 
be  effectual '(ia^cr,  1822,  1  S.  552  ;  Melvil,  1782,  Mor.  8998).  It  was  held 
not  to  bar  challenge  that  the  minor  had  recognised  a  deed  in  his  marriage 
contract  {Rose,  1821,  1  S.  154) ;  and  there  can  be  no  ratification  after  chal- 
lenge by  the  minor's  creditors  {Harkness,  1833,  US.  760). 

%.  Parties  against  whom  Minor  has  Redress. — (1)  Majors. — 
Eecourse  may  always  Ije  had  against  the  party  transacting  with  the  minor 
and  his  o-uardians.  Where,  however,  the  former  has  assigned  to  third  piaTtics, 
the  case  may  depend  on  circumstances. 

(i.)  Where  the  right  has  been  assigned  gratuitously  to  third  parties,  the 
minor's  rights  against  them  are  said  to  be  the  same  as  against  the  original 
creditor  (Ersk.  i.  7.  40). 

(ii.)  Onerous  Transeictions. — {a)  Real  rights. — Here  the  singular  successor 
is  safe  in  trusting  to  the  records,  unless  the  matter  was  litigious  before  he 
acquired  his  right,  or  unless  he  knew  that  the  original  transaction  had  been 
with  a  minor,  or  saw  the  fact  stated  in  the  titles  (Ersk.  siqyra ;  Bankt.  i. 
7.  95  ;  Caniphcll,  1752,  Mor.  9021 ;  Gourlie,  1728,  Mor.  10288).  {h)  Personal 
rights.  —While  restitution  will  be  granted  against  the  general  creditors  of 
one  contracting  with  a  minor  {Moncrieff,  1729,  Mor.  8996),  Erskine's  doc- 
trine that  the  minor  may  be  restored  against  all  such  transactions  (i.  7.  40) 
has  been  doubted  (Fraser,  428  ;  see  Anderson,  IQSo,  Mot.  10286;  Craiek, 

1682,  Mor.  9029). 

(2)  Minors. Where  a  minor  contracts  with  a  minor,  the  party  lesed  is 

entitled  to  redress  if  the  other  cheated  him,  or  is  a  gainer  by  the  transac- 
tion (Bankt.  i.  7.  92 ;  Ersk.  i.  7.  40).  Where,  again,  there  is  no  fraud,  and 
both  minors  are  lesed,  the  status  quo  is  maintained,  and  the  minor  who  is 
under  obligation  to  perform  or  give  anything,  in  return  for  some  considera- 
tion alread'y  received,  is  reheved  (Ersk.  supra). 

6.  Effect  of  Restitution. — (1)  The  decree  of  reduction  sets  aside  the 
objectionable  deed  ed)  initio,  and  not  only  from  the  date  of  litiscontestation 
{Houston,  1631,  Mor.  8986) ;  and  in  real  rights  there  is  no  need  that  the 
minor  be  again  infeft  (Dirl.  &  Stew.  330).  (2)  The  restitution  is,  as  far 
as  possible,  to  be  mutual  (Ersk.  i.  7.  41;  Bell,  Com.,  5th  ed.,  i.  136).  {a) 
In  the  case  of  a  sale  of  land  the  price  and  interest,  or  so  much  as  has  been 
applied  in  rem  versum,  must  be  restored,  and  any  real  improvement  on  the 
property  paid  for, — while  the  property  itself  must  l)e  returned  as  it  came 
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from  the  minor  (Ersk.,  ]5ell,  supra  ;  M'WilUuin,  UuQ),  Mor.  9022).  As  be- 
fore stated,  the  minor,  although  bound  in  any  case  to  pay  for  real  improve- 
ments, is  not  bound  to  restore  the  price,  or  any  part  of  it,  which  has  been 
unprofitably  squandered  (Thomson,  1666,  Mor.  8983 ;  Dirl.  supra),  (b)  In 
regard  to  borrowed  money  also,  as  we  liave  seen,  the  minor  is  only  liable  for 
what  has  been  applied  in  rem  vcrsum  (Ersk.  i.  7.  37,  i.  7.  41 ;  Blantyrc,  1667 
Mor.  8991,  2215 ;  Harkness,  1833,  11  S.  760).  (3)  Where,  however,  the 
contract  is  not  voluntary  on  the  part  of  the  other,  restitution  must  be  hi  all 
respects  equal,  and  the  defence  that  money  has  been  recklessly  squandered 
is  not  effectual  (Ersk.  i.  7.  41;  Farquhar,  1628  and  1630,  Mor.  9022; 
Aberdeen,  1708,  Mor.  9031 ;  Erskine,  1739,  Mor.  9002) ;  but  deductions  for 
payment  of  just  debts  due  by  an  ancestor  whose  successor  the  minor  had 
taken  up  {Ruthren,  1682,  Mor.  9030),  and,  perhaps,  for  fruits  land  fid'  con- 
sumed, will  be  sustained  {Wiaton,  1666,  Mor.  9047). 

II.  minok's  privilege  in  regard  to  prescription. 

Certain  of  the  prescriptions  and  limitations  do  not  run  against  minors, 
but  are  suspended  during  minority.  The  years  that  have  run  before  the 
suspension  will  be  added  to  those  after  majority  is  attained,  in  order  to 
make  up  the  fidl  period  (Ersk.  iii.  7.  45;  Marchmont,  1714,  Mor.  11154). 
To  enable  the  minor  to  claim  the  privilege,  he  must  have  been  entitled  to 
make  the  demand,  and  accordingly  the  years  of  minority  of  substitute  heirs 
of  entail  are  not  deducted  {Auvhindachy,  1792,  Mor.  10971);  and  the 
minority  of  one  of  the  nearest  of  kin  only  affects  that  part  of  a  debt  which 
would  have  come  to  him  in  the  distribution  of  the  estate  {dimming,  1790, 
Mor.  11170;  see  also  Allan,  1839,  1  D.  678).  The  privilege  may  be 
pleaded  even  by  a  minor  engaged  in  trade  {M'Donald,  1789,  Mor.  9038). 

The  following  prescriptions  do  not  strike  against  minors :  (1)  The 
\T.cennial  prescription  of  retours  (1617,  c.  13,  and  1494,  c.  57;  Edinglassie, 
1701,  Mor.  11149);  it  is  not  clear  whether  the  same  privilege  is  allowed  in 
regard  to  the  right  of  succession  as  heir,  which  is  only  challengeable  within 
twenty  years  of  infeftment  and  entering  into  possession,  by  anyone  entitled 
to  challenge  a  service  (Conveyancing  Act,  1874,  s.  13);  (2)  "^the  prescrip- 
tions under  the  Act  1669,  c.  9,  namely,  the  vicennial  limitation  of  holo- 
graph obligations;  the  triennial  prescription  of  arrestments  on  ordinarv 
decrees  (1  &  2  Vict.  c.  114,  s.  22 ;  see  Jameson,  1887,  14  E.  643),  registered 
bonds,  dispositions,  or  contracts,  or  the  dependence  of  actions  ;  the  quin- 
quennial prescription  of  ministers'  stipends  and  multures ;  the  quin- 
quennial prescription  of  arrears  of  agricultural  rents,  and  of  bargains  anent 
moveables ;  the  quinquennial  prescription  of  actions  which  have  been  raised 
on  warnings,  spuilzies,  ejections,  arrestments,  or  for  stipend  (1669,  c.  9,  read 
along  with  1685,  c.  14;  Eraser,  434);  (3)  the  septennial  prescription  of 
interruptions  of  i)rescription  (1669,  c.  10 ;  6  Geo.  iv.  c.  120;  the  register  is 
now  the  Itcgister  of  Sasines,  31  &  32  Vict.  c.  64,  s.  15);  (4)  the  decennial 
prescription  of  tutorial  and  curatorial  accounts  (1696,  c.  9);  (5)  the 
sexennial  limitation  of  bills  (12  Geo.  in.  c.  72,  ss.  37-40 ;  23  Geo.  in.  c.  3  8, 
s.  55);  (6)  the  biennial  limitation  of  the  right  of  appeal  from  Court  of  Session 
to  House  of  Lords  (6  Geo.  iv,  c.  120,  s.  25,  two  years  after  majority  being 
allowed) ;  (7)  the  positive  long  prescription, — in  regard  to  minurs,  extended 
to  thirty  years  (1874  Act,  s.  34  ;  Stair,  ii.  12.  18  ;  Ersk.  iii.  7.  35  ;  Bell,  Prin. 
8.  2022) ;  and  apparently  the  negative  prescription,  though  it  lias  been 
doubted  (Sinclair,  1835,  13  S.  594;  1837,  15  S.  770;  1841,  13  D.  871; 
Bell,  Prin.  s.  2022).  (8)  In  adjudications  the  legal  is  extended  in  favour  of 
minors,  who  are  allowed  the  ordinary  legal, — ten  years, — or  the  whole  period 
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of  minority,  and  the  four  anni  utiles  in  addition  (Stair,  i.  6.  44,  and  iii.  2.  14  ; 
Ersk.  ii.  12.  10,  and  41  ;  1621,  c.  6,  read  along  with  1672,  c.  19 ;  see  Aitken, 
Jan.  1809,  Bell,  Com.,  5th  ed.,  i.  706,  note  (3)).  A  minor  singular  successor 
of  an  adjudger  is  entitled  to  the  same  privilege  (Oliphant,  1677,  3  Sup.  202). 
For  the  rules  where  a  minor  succeeds  a  minor,  or  a  major  succeeds  a 
minor,  see  Eraser,  P.  &  C.  435.  (9)  The  minority  is  deducted  in  counting 
the  possession,  on  a  charter  and  sasine,  of  an  adjudger  who  has  not  declared 
theexpiry  of  the  legal  (<9ftZ,  1740,  Mor.  10789;  Elchies.twe"  Prescription,"  22, 
and  "  Adjudication,"  28  ;  see  Grieve,  1871,  9  M.  582  (decree  in  absence,  pupil). 
The  other  prescriptions  take  no  account  of  minority,  since  it  is  not  saved 
in  the  Statutes  creating  them,  e.g.  the  triennial  prescriptions  of  merchants' 
accounts,  etc.  (1579,  c.  83  ;  Broicn,  1709,  Mor.  11150),  the  septennial  limita- 
tion of  cautionary  obligations  (1695,  c.  5  ;  Steicart,  1712,  Mor.  11151  ;  4 
Sup.  913).  See  Triennial  Peescription  ;  Cautionaky  Obligations 
(Septennial  Prescription  of)  ;  etc. 

III.  privilege  of  minor  non  tenetur  placitare  super 

HEREDITATE   PA  TERN  A. 

The  rule  that  a  minor  need  not  defend  any  action  questioning  the  validity 
of  his  paternal  ancestor's  rights  to  his  lands,  when  vested  in  the  ancestor  by 
sasine,  brought  by  one  claiming  on  a  right  preferable  to  the  ancestor's 
(Stair,  i.  6.  45 ;  Ersk.  i.  7.  43),  is  one  of  the  most  ancient  in  the  common 
law  of  Scotland,  and  is  now  practically  in  desuetude  {Macfaiiane,  1797,  Mor. 
9086).  This  privilege  did  not  extend,  inter  alia,  to  leases,  or  possessory 
actions,  or  actions  of  division,  or  for  feu-duties  or  casualties,  or  to  actions 
brought  in  the  ancestor's  lifetime.  Nor  can  it  be  pleaded  to  support  the 
fraud  of  the  ancestor,  or  to  oppose  his  obligation  (see  Bell,  Diet.  h.  t.).  As 
most  of  the  cases  belong  to  the  early  part  of  the  17th  century,  it  may  be 
enough  here  to  refer  to  the  detailed  account  of  the  privilege  and  authorities 
given  by  Ld.  Eraser  (P.  &  C.  pp.  439-449).  See  Pupil  ;  Curator  ;  Tutor  ; 
Succession  ;  Aliment. 

[Ersk.  i.  7 ;  Stair,  i.  6  ;  Bell,  Prin.  s.  2088  ;  Bell,  Com.  bk.  ii.  pt.  ii. 
chap.  8  ;  Eraser,  Parent  &  Child.'] 


lYIinute  (in  Process). — When  it  is  necessary  to  preserve  evi- 
dence of  any  incidental  judicial  act  or  statement  (as,  e.g.,  an  admission  of 
fact,  a  restriction  of  claim,  an  amendment  of  pleadings,  a  settlement  of  the 
case  by  the  parties,  etc.),  this  is  done,  both  in  the  Court  of  Session-  and  in 
the  inferior  Courts,  by  minute.  As  a  general  rule,  minutes  in  the  Supreme 
Court  must  be  signed  by  counsel  (Mackay,  Manual,  23) ;  but  a  minute  of 
admissions  {ib.),  or  of  restriction  in  an  undefended  summons  {ih.  193),  may 
be  signed  by  an  agent.  A  minute  of  reference  to  oath  must  also  be  signed 
by  the  party  referring,  or  he  must  give  a  written  mandate  authorising  it 
(A.  S.,  12  Nov.  1825).  See  Mandatary  (Judicial);  Transference; 
Wakening;  Abandonment  of  Action;  Amendment  of  Eecord;  etc. 
As  to  minutes  of  debate,  see  Eeclaiming. 


lYIinutC-BOOk. — Court  of  Session. — The  heads  of  decrees  and 
interlocutors  pronounced  by  the  Court  are  noted  in  a  Minute-Book  by  the 
several  Clerks  of  Court.  These  are  entered  of  the  date  on  which  the  judg- 
ment is  signed.     The  Keeper  of  the  Minute-Book  prints  and  issues  a  sheet 
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of  the  General  Minute-Book  (prepared  from  the  separate  books  kept  by  the 
Clerks)  twice  a  week  during  session  (A.  S.,  9  July  1872).  No  decree  can  be 
extracted  until  twenty-four  hours  after  it  has  been  read  in  the  Minute- 
Book.  Protestations  also  are  entered  in  the  Minute-Book,  as  are  also  such 
intimations  as  are  ordered  to  be  inserted  in  the  General  Minute-Book.  The 
offices  of  Keeper  of  the  Minute-Book  and  Keeper  of  the  Kecord  of  Edictal 
Citations  are  now  conjoined  (1  &  2  Vict.  c.  118,  s.  21). 

[Mackay,  3Ianual,  49  ;  Practice,  i.  156.] 

Sheriff-  Court. — The  Minute-Book,  called  also  the  Diet-Book,  is  one  of 
the  two  books  (the  other  being  the  Motion  Eoll)  generally  kept  in  the 
Sheriff  Courts.  In  it  are  entered  memoranda  of  all  important  proceedings 
not  appearing  in  the  "  JMotion  Eoll."  "  In  some  Courts  the  commendable 
practice  is  followed  of  having  a  separate  book  for  minuting  all  decrees " 
(Dove  Wilson,  Sheriff  Court  Practice,  4th  ed.,  92). 


IVIinuteS  of  Meetings. — A  minute  of  a  meeting,  "at  common 
law,  is  nothing  more  than  a  note  of  what  takes  place  at  the  meeting,  more 
or  less  regular  and  complete,  but  it  does  not  prove  itself.  It  requires  to  be 
set  up  by  e^ddence— to  be  established  as  a  correct  record  of  what  passed  at 
the  meeting — before  it  can  become  evidence,  or  be  received  as  such  by  any 
Court"  (Citi/  of  Glasgow  Bank  Liquidators,  1880,  7  E.  1196,  Ld.  Pres.  Inglis, 
at  p.  1199).  The  minutes  of  certain  bodies,  at  common  law,  have,  however, 
been  admitted  as  evidence  {Hamilton,  1827,  4  Mur.  at  p.  239  (Senatus  Aca- 
dcmicus);  MGhic,  1850,  12  D.  442  (road  trustees);  Wilson,  IS'Il,  4.  Um. 
366  ;  Oswald,  1828,  5  Mur.  8  (hospital)), — apparently  on  the  ground  that  the 
bodies  in  question  have  a  recognised  legal  status,  and  that  the  records  of 
their  proceedings  are  usually  intrusted  to  qualified  officials,  under  some 
supervision  (Dickson,  Evidence,  s.  1216;  cf.  Bell,  Prin.  s.  2222);  but  Dick- 
son {ih.  s.  1215)  considers  that  the  above  cases  go  too  far.  By  Statute, 
however,  the  minutes  of  meetings  of  certain  bodies  are  conclusive  evidence 
of  the  proceedings  thereat,  and  cannot  be  contradicted  by  parole  {e.g.  25  & 
26  Vict.  c.  89,  s.  67  (joint  stock  company);  City  of  Glasgow  Bank  Liqui- 
dators, ut  suiJra;  19  &  20  Vict.  c.  79,  s.  84;  G owd j,  Banhnq^tc]/,  2nd  ed., 
352). 

[Dickson,  Evidence,  ss.   1213  et  seq.,  1205  ;  Kirkpatrick,  Evidence,  ss.  73, 

121.] 

See  also  Books  ;  Evidence. 

lYIisrepresentation. — The  term  Misrepresentation  is  wider  in 
meaning  than  the  term  Fraud.  Misrepresentation  may  be  either  innocent 
or  fraudulent.  Persons  are  frequently  deceived  by  statements  and  led  to 
contract  to  their  prejudice,  when  those  making  the  statements  themselves 
believe  in  their  truth,  and  have  no  intention  to  deceive.  For  the  legal  el'lect 
of  fraudulent  misrepresentation,  see  Fraud  (and  see  case  of  Thin  and 
Sinclair,  1896,  24  R.  198) ;  and  for  the  legal  effects  of  innocent  misrepre- 
sentation, see  Error.  Sec  also  Circumvkntion  ;  Directors'  Liaiulity 
Act,  1890;  Fraud  (Criminal  Law);  Falsehood,  etc.;  Fire  Insurance; 
Life  Insurance. 


Missives. — Heritage  (Proof  of  Obligations  regarding);  Holo- 
graph Wkitincs:  Lease;  Sale;  Rei  interventus ;  Stamps. 
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Mobbing'. — In  the  law  of  Scotland,  mobbiug,  or  "The  Tumultuous 
Convocation  of  the  Lieges,"  includes  the  several  degrees  and  stages  of 
disorder  which  are  known  in  the  law  of  England  under  the  names  of  Pdot, 
Kout,  and  Unlawful  Assembly  (Hume,  i.  416).  (An  Unlaivful  Assembly 
is  an  assembly  of  three  or  more  persons  from  which  a  breach  of  the 
peace  may  be  reasonably  apprehended;  a  Bout  differs  from  an  unlawful 
assembly  only  in  the  fact  that  the  persons  have  already  made  a  motion 
towards  the  execution  of  their  purpose;  while  a  Biot  is  where  they  are 
executing  their  purpose — a  riot  in  England  being  a  tumultuous  assembling 
of  three  or  more  persons  to  the  disturbance  of  the  peace  and  the  terror 
of  at  least  one  of  Her  Majesty's  subjects.)  In  Scotland  these  distinctive 
terms  are  not  in  use,  and  these  varying  degrees  affect  only  the  measure  of 
punishment,  and  not  the  denomination  of  the  crime.  Mobbing  consists  in 
the  assembling  of  a  number  of  people,  combining  against  peace  and  order, 
to  the  alarm  of  the  lieges.  (As  to  what  constitutes  the  crime,  see  Ld.  Mure 
in  Martin,  1886,  1  White,  297  ;  Ld.  Young  in  Nicolson,  1887, 1  White,  307  ; 
Ld.  J.-G.  Moncreiff  in  Macrae,  1888,  1  White,  543,  15  R.  (J.  C.)  33; 
Gollan,  1883,  5  Coup.  317).  Thus,  in  the  case  of  Gollan  {ut  supra),  certain 
persons  who  assembled  with  a  crowd  at  a  pier  for  the  purpose  of  prevent- 
ing what  they  considered  to  be  Sabbath  desecration,  by  overpowering  the 
police,  and  riotously  and  tumultuously  preventing  the  unloading  at  the 
pier  on  a  Sunday  of  fish  from  steamboats  for  transmission  by  rail,  were 
convicted  of  mobbing  and  rioting,  and  sentenced  to  imprisonment  for  four 
calendar  months.  In  Macrae  {ut  supra)  the  Crown  evidence  was  to  the 
effect  that  accused  were  part  of  a  crowd  exceeding  a  hundred  persons  who 
in  the  daytime  entered  upon  a  deer  forest  and  openly  marched  across  it, 
shooting  the  deer  as  they  went ;  that  they  were  seen  by  the  gamekeepers, 
who  were  unable  to  interfere  with  them  on  account  of  their  numbers ;  and 
that  they  continued  to  do  this  for  two  days.  Ld.  J.-C.  Moncreiff  directed 
the  jury  that  such  conduct,  if  proved,  amounted  to  the  crime  of  mobbing 
and  rioting. 

(1)  There  must  be  assembly  of  a  number.  No  number  has  been 
fixed  as  a  minimum  to  constitute  a  mob  (Hume,  i.  416;  Alison,  i.  510; 
Macdonald,  181;  Blair,  1868,  1  Coup.  168).  Whether  the  assemblage 
amounts  to  a  mob  or  not  is  to  be  decided  on  the  whole  circumstances  of 
each  case,  according  to  the  temper  and  purpose  of  the  meeting,  and  the 
nature  and  degree  of  the  excesses  to  which  they  proceed  (Hume,  ib.). 
Under  the  Riot  Act  (1  Geo.  i.  c.  5)  twelve  persons  are  sufficient. 

(2)  The  assembly  must  be  to  the  alarm  of  the  lieges  and  the  disturbance 
of  the  public  peace  (Hume,  ib.;  Alison,  ib.),  being  accompanied  by  such 
circumstances  of  actual  violence,  or  a  plain  tendency  thereto,  as  to  beget  a 
reasonable  apprehension  of  what  may  ensue.  On  the  one  hand,  a  meeting 
is  not  necessarily  a  mob  although  the  persons  have  gathered  together  for 
an  unlawful  and  forbidden  purpose,  provided  that  the  business  may  be, 
and  actually  is,  transacted  in  a  quiet  manner,  without  disorder  or  com- 
motion. On  the  other  hand,  the  offence  of  mobbing  may  be  committed  in 
the  execution  of  even  a  perfectly  lawful  and  legitimate  purpose,  if  that 
be  done  in  a  violent  and  outrageous  manner  (Hume,  Alison,  Macdonald,  ib. ; 
Bobertson,  1842,  1  Br.  152,  at  pp.  192,  193).  A  casual  affray  or  sudden 
quarrel  breaking  out  among  people,  no  matter  how  numerous,  who  have 
no  hostile  purpose  against  the  peace  of  the  neighbourhood,  does  not  con- 
stitute mobbing.  But  a  previous  compact  or  understanding,  when  the 
persons  first  assemble,  is  not  essential.  "There  may  be  and  often  is  a 
substantial  and  sufficient,  though   a   sudden  and  tumultuary,  consent  on 
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such  occasions,  and  amongst  persons  who  at  a  meeting  had  no  settled 
purpose  of  mischief"  (Hume,  i.  418).  Actual  violence  is  not  necessary 
(Bobeiison,  tit  sujjra),  if  the  concourse  unmistakably  indicate  purposes  of 
violence. 

All  disorderly/  acts  of  a  mob  are  chargeable  against  every  individual 
who  is  present  in  the  concourse  ;  it  is  not  necessary  to  prove  the  acts 
a^iainst  the  persons  separately  (Hume,  i.  423,  and  cases  there ;  Cairns  and 
Others,  1837,  1  Swin.  597).  I>ut  the  whole  mob  are  not  guilty  of  a  serious 
crime  perpetrated  by  one  individual,  provided  this  was  not  done  in  pur- 
suance of  the  common  purpose  of  the  assemblage  {Marshall  and  Others, 
1824,  Alison,  i.  524,  and  Ld.  J.-C.  Boyle  in  Cairns  and  Others,  ut  supra; 
see  also  Eohcrtson,  ut  supra).  "What  constitutes  presence  in  a  mob  is,  of 
course,  a  question  depending  on  the  circumstances  of  the  particular  case. 
Eemaining  wdth  the  crowd,  especially  after  an  order  to  disperse,  raises  a 
strong  presumption  of  guilt.  An  instigator  is  guilty  though  not  actually 
present  (Hume,  i.  421 ;  Alison,  i.  518  ;  Macdonald,  185). 

The  punishment  is  either  penal  servitude  or  imprisonment. 

The  Eiot  Act  provides  that  if  twelve  or  more  persons,  "  being  unlaw- 
fully, riotously,  and  tumultuously  assembled  together  to  the  disturbance 
of  the  public  peace,"  and  being  required  or  commanded  by  one  or  more 
Justices  of  the  Peace,  or  the  Sheriff  of  the  county,  or  other  qualified 
magistrate,  to  disperse  themselves,  shall,  to  the  number  of  twelve  or  more, 
"  unlawfully,  riotously,  and  tumultuously  "  continue  together  for  an  hour 
after  the  command,  they  shall  be  liable  to  penal  servitude  for  life  or  not 
less  than  fifteen  years,  or  to  imprisonment  not  exceeding  three  years 
(1  Geo.  I.  c.  5;  amended  as  to  punishment  by  7  Will.  iv.  and  1  Vict.  c.  91, 
20  &  21  Vict.  c.  3).  The  order  and  form  of  proclamation  is  as  follows : — 
The  magistrate  "  shall,  among  the  said  rioters,  or  as  near  to  them  as  he 
can  safely  come,  with  a  loud  voice  command,  or  cause  to  be  commanded, 
silence  to  be  while  proclamation  is  making,  and  after  that  shall  openly 
and  with  loud  voice  make  or  cause  to  be  made  proclamation  in  these  words 
or  like  in  effect : — 

"  Our  SovEiiEiGN  Lady  the  (^ueen  ciiargetii  and  commandeth  all 

PERSONS    being    ASSEMBLED,    LMMEDIATELY     TO     DISPERSE     THEMSELVES,    AND 

peaceably  to  depart  to  their  habitations,  or  to  their  lawful  business, 
upon  the  pains  contained  in  the  act  made  in  the  first  year  of  king 
George  (the  First)  for  preventing  tumults  and  riotous  assemblies. 

"God  save  the  Queen." 

(Sec.  2.)     [See  Barclay's  Digest  (Chisholm),  voce  "  Mobbing."] 
See  also  Breach  of  the  Peace. 


Modification.—  See  Augmentation. 


IVIolestation,  Action  of. — The  old  action  of  molestation 
(concluding  for  damages  against  a  defender  who  has  troubled  one  in  the 
possession  of  his  lands)  is  still  competent,  though  obsolete  in  practice, 
having  been  superseded  by  the  remedy  of  suspension  and  interdict  (Stair,  i. 
9.  28;  iv.  27;  Krsk.  iv.  1.  47;  Bankt.  iv.  24,  53;  l\:s.x\VmG,  Landowner  ship, 
3rd  ed.,  19).  It  differed  from  the  similar  action  on  a  brieve  of  perambula- 
tion in  pleading  possession  as  well  as  a  title ;  and  was  chielly  used  in 
(|uestious  of  comuionty  and  controverted   marches.     The  action  may  be 
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brought  before  the  Judge  Ordinary  or  the  Bailies  of  Regality  (A.  S.,  1580, 
Act  1587,  c.  42). 

See  FiNiUM  regundohum  actio  ;  Ejection  and  Intrusion. 

lYIoncy. — Money  is  the  circulating  medium  of  the  country.  It  con- 
sists of  coin  and  Bank  Notes  (q.v.).  Unlike  other  corporeal  moveables,  it 
cannot  be  identified  in  the  possession  of  another  than  the  owner,  unless 
separated  and  marked  for  that  purpose  (Bell,  Frin.  s.  1333).  The  coins  are 
of  gold,  silver,  or  bronze.  A  tender  of  payment  is  legal  if  made  in  coins 
issued  by  the  Mint  in  accordance  with  the  Coinage  Acts,  1870,  1891,  and 
not  called  in  by  proclamation,  nor  become  diminished  in  weight  by  wear  or 
otherwise,  so  as  to  be  of  less  than  the  minimum  statutory  weight  (33  Vict, 
c.  10,  s.  4).  Gold  coins  are  legal  tender  for  a  payment  of  any  amount ; 
silver  coins  are  legal  tender  for  only  forty  shillings  {ih.  s.  18) ;  and  bronze 
coins  for  only  one  shilling  (ib.  s.  4).  Tokens  to  workmen  are  no  longer 
legal  (ib.  s.  5).  All  contracts  and  dealings  relating  to  money,  or  involving 
payment  of  or  liability  to  pay  money,  must  be  made  according  to  the  coins 
which  are  current  and  legal  tender  under  the  Act,  and  not  otherwise, 
unless  made  according  to  the  currency  of  some  British  possession  (ib.  s.  6). 

In  construing  certain  testamentary  writings  which  were  expressed  in 
popular  language,  the  Court  held  that  the  word  "  money  "  and  "  moneys  " 
included  the  testator's  whole  moveable  estate  which  had  not  otherwise  been 
specifically  disposed  o^{Easson,  1879,  7  R.  251,  and  Dunsmorc,  1879,  7  E.  261). 

By  sec.  14  of  the  Criminal  Procedure  (Scotland)  Act,  1887  (50  &  51 
Vict.  c.  35),  the  word  "money"  when  used  in  an  indictment  includes  all 
current  coin  of  the  realm,  post-office  orders  and  postal  orders,  and  bank  and 
bankers'  notes ;  and  it  is  no  longer  necessary  to  specify  whether  tlie  money 
consisted  of  gold,  etc.,  it  being  sufficient  to  state  the  sum  as  consisting  of 
money. 

As  to  interest  of  money,  see  Interest  (of  Money).  As  to  crimes 
relating  to  Her  Majesty's  coinage,  see  Coining. 

See  also  Truck  Acts. 


Month.— See  Time. 


Mora,  lit.  delay,  is  used,  though  not  a  good  nomen  juris  (Jfaclrnzic, 
1877,  5  R.  313,  per  Ld.  Deas,  p.  317),  to  signify  excessive  or  unreasonable 
delay  in  performing  an  obligation  or  asserting  a  right.  The  consequence  of 
such  delay  in  the  acceptance  of  an  offer  is  that  the  offer  itself,  in  the 
option  of  the  offerer,  becomes  void  (Bell,  Coin,  i.  343  ;  Bell,  Prin,  s.  79 ; 
Allan,  Mor.  9428).  But  the  delay  must  be  the  fault  of  the  acceptor; 
and  so  where  an  acceptance  was  posted  at  once,  but  not  delivered  in 
due  course,  through  the  fault  of  the  Post  Office,  the  contract  was  held 
completed  {Higr/ins,  1847,  9  D.  1407 ;  aft^d.  6  Bell's  App.  195).  Failure  to 
pay  a  debt  at  the  time  stipulated  will  render  the  debtor  liable  in  damages,  the 
measure  of  damages,  in  all  but  very  exceptional  cases,  being  the  interest  ap- 
plicable to  the  period  of  non-payment  (Bankt.  i.  472  ;  Peters,  1894,  21  E.  886  ; 
Roissard,  1897,  24  E.  861).  Where  special  damages  have  been  awarded, 
this  has  been  done  on  the  express  ground  of  breach  of  contract ;  and  it 
seems,  therefore,  incorrect  to  cite  such  cases  under  the  head  of  mora 
(see  Mansfield,  1836,  14  S.  585,  and  Little,  1830,  8  S.  418).     Delay  in  giving 
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back  a  subject  deposited  will  render  the  depositary  liable  for  the  price 
if  the  subject  accidentally  perish  duriug  the  period  of  the  delay  (Stair,  i. 
13.  2  ;  Bank.  i.  472).  A  preference  gained  by  arresting  on  the  depend- 
ence of  an  action  will  be  cut  down  by  sequestration  if  there  has  been  undue 
delay  in  following  up  the  diligence  {Mitdidl,  1872,  8  U.  875 ;  Bankruptcy 
(Scotland)  Act,  fSSG,  s.  12).  On  the  question  of  reductions  under  the 
Act  of  1G21,  see  Bell,  Com.,  M'Laren's  ed.,  ii.  188;  Drummond,  Mor.  1079; 
Young,  Mor.  1078.  "  In  obligations  for  rent  or  stipend  payable  in  meal  or 
corn,  the  debtor  by  incurring  delay  is  liable  to  the  highest  prices  that 
year,  whereas  otherwise  the  liars  or  rates  settled  yearly  by  authority  is 
tiie  rule  "  (Bankt.  i.  -172). 

Where  goods  are  not  conform  to  contract,  the  buyer  has  a  right  of 
rejection,  but  this  right  will  be  lost  by  unreasonable  delay  in  intimating 
the  rejection.  What  is  timeous  rejection  is  a  question  of  circumstances 
{Fini  cO  Co.,  1895,  22  R  699  ;  M'Cormlck  &  Co.,  1869,  7  M.  854  ;  Bell,  Com., 
M'Laren's  ed.,  i.  463  et  scq.). 

By  delay  in  giving  entry  a  superior  will  lose  his  right  to  exact  from  the 
vassal  dues  of  non-entry  (Ersk.  Inst.  ii.  5.  45 ;  Fulhrton,  Mor.  9293 ; 
Kclhccul,  Mor.  9292  ;  Chalmcr,  Mor.  9330). 

Mora  is  perhaps  most  frequently  used  in  reference  to  delay  in  the 
assertion  of  a  right  or  claim.  It  was  at  one  time  frequently  urged  that 
by  lapse  of  time  alone,  without  any  other  circumstance,  a  pursuer  might  be 
barred  from  insisting  in  an  otherwise  unimpeachable  claim.  It  is  now  con- 
clusively settled  that,  apart  from  prescription,  delay  alone  is  insufficient  to 
bar  a  right  of  action  {C.  B.,  1885,  12  E.  (H.  L.)  36,  per  Ld.  Selborne,  p.  40 ; 
Mackenzie,  1877,  5  E.  313  ;  Cook,  1872,  10  M.  513;  Cook,  1850,  13  D.  157; 
Brisbane's  Trs.,  1828,  7  S.  69).  It  is  therefore  incorrect  to  put  into  the 
defender's  pleas  in  law  the  word  "  mora  "  as  a  separate  plea,  as  is  still  some- 
times done.  The  correct  expression  of  the  plea  is  "  the  action  is  barred  by 
mora,  taciturnity,  and  acquiescence  " ;  and  the  plea  should  be  supported  by 
the  averment  on  record  of  facts  and  circumstances  from  which  the  pursuer's 
acquiescence  in  defender's  operations,  or  abandonment  of  his  own  claim, 
can  reasonably  be  inferred  {Coivan,  1865,  4  M.  236,  per  Ld.  J.-C.  Inglis, 
p.  241).  From  this  it  follows  that  the  question  whether  acquiescence  has 
been  made  out  is  a  question  of  fact  to  be  determined  by  the  jury  (or  by  the 
judge  sitting  as  a  jury)  (Colvin,  1890,  18  E.  115,  per  Ld.  Pres.  Inglis,  Lds. 
Adam  and  Kinnear ;  Bickd,  1866,  4  M.  (H.  L.)  44,  per  Ld.  Cranworth,  p.  51). 
The  majority  of  the  cases  to  be  found  in  the  Digests  under  the  heads  of 
Acquiescence  and  Mora  are  therefore  little  more  than  examples  of  varying 
circumstances  in  wliich  the  judge  or  jury  have  held  accjuiescence  proved 
or  not,  and  consequently  are  of  no  more  value  as  precedents  than  other 
findings  in  fact.  Each  case  must  be  tried  on  its  own  merits,  as  brought  out 
in  the  proof,  but  certain  general  principles  which  have  been  held  applicable 
to  this  doctrine  require  notice. 

First,  then,  since  "  ac(iuiescence  is  nothing  but  implied  consent,"  the 
facts  on  which  the  plea  is  rested  must  be  suilicient  to  estal)li.sh  consent, 
and  must  admit  of  no  other  reasonable  exjdanation  (Cowan,  1865,  4  M.  236, 
per  Ld.  J.-C.  In-lis,  p.  241 ;  Moir,  1849,  12  D.  77 ;  Hill,  1850,  12  L>.  808 ; 
BriHhanc's  Trs.,  1828,  7  S.  69).  Such  facts  may  be  definite  actings  of  the 
pursuer,  inconsistent  witli  the  claim  he  now  makes  {tSlccl  Co.  of 
^'icotland,  1892,  19  R.  1062  ;  Urc,  1857,  19  I).  758  ;  Macintosh,  1849,  12  D. 
85)  ;  or  silence  in  the  circumstances  to  be  afterwards  noticed  \vhere  consent 
is  presumed  from  silence  The  .second  ride  is  a  necessary  consequence 
of  the   first,    namely,    that    tiiere    must  be    full    knowledge,   on   the  part 
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of  him  whose  claim  is  sought  to  be  barred,  both  of  his  own  rights  and  of 
the  acts  said  to  infringe  these  {Bicket,  ut  supra,  per  Ld.  Chan.  Chehnsford, 
p.  49  ;  Hill,  1862,  1  M.  360,  per  Ld.  J.-C.  Inglis,  p.  377).  Knowledge  by  a 
representative  or  agent  is  the  same  as  knowledge  by  the  principal,  and  the 
bar  so  established  transmits  against  singular  successors  (  Viscount  Melville, 
8  S.  841 ;  Colville,  27  May  1817,  F.  C).  The  case  of  M.  of  Ahcrcorn  (20  May 
1820,  F.  C.)  at  first  sight  seems  to  conflict  with  one  or  both  of  these  rules. 
The  pursuer  there  was  proprietor  of  a  barony  mill,  and  was  held  barred  by 
acquiescence  from  insisting  on  the  removal  of  another  mill  which  infringed  on 
his  exclusive  privileges,  although  it  was  proved  that  he  had  originally  intended 
to  prevent  the  erection  of  the  second  mill  until  advised  by  counsel  that 
he  was  powerless  to  do  so.  The  explanation  appears  to  be  that  the  law 
presumes  on  the  part  of  everyone  knowledge  of  his  rights,  provided  he  is 
aware  of  the  facts  out  of  which  they  arise  (Eankine  on  Landoivnershixi, 
3rd  ed.,  p.  347). 

As  here  there  is  a  presumption  of  knowledge  which  cannot  be  redargued 
by  any  proof  to  the  contrary,  so  in  certain  circumstances  there  will  be  a 
similar  presumption  of  consent.  Thus  where  one,  in  full  knowledge  of  his 
own  rights  and  of  the  alleged  infringement,  stands  by  and  permits  another, 
without  remonstrance,  to  incur  great  expense  for  an  object  necessarily  in 
contravention  of  such  rights,  he  will  be  presumed  to  have  consented  to 
the  operations,  and  will  be  barred  from  insisting  on  their  renroval  (Bell, 
Prill.  946;  Bicket,  ut  supra,  per  Ld.  Chan.  Chelmsford,  p.  49;  Muirheacl,  1863, 
2  M.  420  ;  Earl  of  Kinnoid,  18  January  1814,  F.  C. ;  Aytoun,  19  May  1801, 
F.  C. ;  Mor.  App.  "  Property,"  No.  6).  "  Whatever  may  be  said  of  acquies- 
cence as  applicable  to  a  right  of  property  ...  I  do  not  doubt  that  a 
right  of  servitude  ....  may  be  extended  as  well  as  restricted  or 
abandoned  by  acquiescence,  on  the  faith  of  which  large  expenditure  has 
been  made  in  the  knowledge  of  the  party  who  inexcusably  stands  by  at  the 
time,  and  afterwards  objects  when  it  is  too  late  to  undo  what  has  been 
done,  without  unreasonable  loss  or  hardship  to  the  party  whose  operations 
are  then  objected  to.  The  law  has  been  so  settled  and  acted  on  from, 
at  all  events,  the  beginning  of  this  century  downwards,  and  is  not  now 
to  be  gone  back  upon"  (per  Ld.  Deas  in  M'Intyrc,  41  Sc.  Jur.  112,  at 

P-  117). 

Consent  will  also  be  presumed  from  the  creditor's  silence  amid 
material  changes  of  circumstances.  Thus  where  shareholders  in  a  railway 
company  asked  the  Court  to  interdict  certain  persons  from  acting  as 
directors,  on  the  ground  that  their  election  was  invalid,  the  Court  held  that 
the  pursrrers  were  barred  from  going  into  this  by  having  delayed  raising  the 
question  for  a  month,  during  which  the  respondents  had  entered  on  the  duties 
of  their  office  {BlacUurn,  1848, 10  D.  590).  In  another  case  the  liquidatois 
of  a  bank  which  had  stopped  payment  were  held  barred  by  delay  and 
acquiescence  from  suing  a  former  director,  who  had  retired  from  the  Board  and 
the  company  some  years  before  the  stoppage,  for  alleged  irregularities  of 
management  by  the  Board  during  his  term  of  office  {Liquidators  of  the  City 
of  Glasgoiv  Bank,  1882,  9  R.  535).  "  There  is  authority  and  also  reason  for 
holding  that  claims  for  profits  in  joint  adventures,  particularly  of  a  specula- 
tive character,  must  not  be  allowed  to  slumber ;  and  this  has  a  special 
application  to  a  claim  for  profits  made  by  some  use  of  the  property  of  the 
joint  adventure  which  was  not  in  contemplation  of  the  contract.  The 
principle  of  the  law  of  partnership  gives  to  the  absent  joint  adventurer  a 
right  to  claim  an  account  of  the  profits  so  made  in  the  extraneous  enterprise, 
if  he  chooses  to  do  so  ;  but  it  is  necessary  that  he  should  assert  his  right  in 
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reasonable  time,  and  should  not  lie  by "  {Stewart,  20  E.  260,  per  Lord 
President,  268  ;  Clegg,  8  De  G.  M.  &  G.  787).  It  is  only  in  circumstances 
of  this  kind,  if  at  all,  that  Ld.  Benholme's  dictum  in  Cook  (10  M.  513)  can 
be  supported,  viz.  "  when  the  claim  is  one  which  requires  constitution  .... 
the  plea  of  mora  will  be  justified  by  delay  for  a  certain  length  of  time  in 
constituting  the  claim.  In  such  a  case  presumption  of  acquiescence  or 
abandonment  is  not  required."  It  is  thought  that  it  would  be  more  cor- 
rect to  say  that  mora,  in  certain  circumstances,  gives  rise  to  an  absolute 
presumption  of  abandonment. 

The  question  whether  acquiescence  is  a  competent  mode  of  acquiring  or 
fortifying  rights  of  property  (as  distinguished  from  minor  rights,  such  as 
servitudes)  has  never  been  settled  by  authoritative  decision.  But  the  view 
that  it  is  not  a  competent  mode  has  been  expressed  very  strongly  by  Lds. 
Balgray  and  Gillies  in  Viscount  Melville  (1830,  8  S.  841),  and  more  guardedly 
by  Ld.  Pres.  Inglis  in  M'Intyre,  41  Sc.  Jur.  at  p.  115.  There  is  also  an 
opinion  to  the  same  effect  by  Ld.  Cringletie,  Ordinary,  in  Sim  (1827,  5  S.  841) 
(X.  E.  780).  As  there  is  onlv  one  case  in  which  the  contrary  view  was 
applied  (Ayfoun,  19  May  1801,  F.  C. ;  Mor.  App. "  Property,"  No.  6),  and  that 
case  was  special,  and  the  judges  wavered  in  their  views  considerably,  it  may 
safely  be  assumed  that  it  is  not  competent  to  acquire  rights  of  property 
by  acquiescence  (Eankine  on  Landoumershi'p,  p.  349). 

For  mora  and  acquiescence  as  defences  to  actions  for  separation  or 
divorce,  see  supra,  Condonation. 

The  effect  of  mora  as  a  defence  to  an  action  for  declarator  of  nullity  of 
marriage  was  finally  settled  by  the  case  of  C.  B.  (1885,  12  E.  (H.  L.)  36), 
in  which  it  was  laid  down  that  while  lapse  of  time  undoubtedly  increases 
the  burden  of  proof  laid  on  the  pursuer,  it  constitutes  no  absolute  bar. 
This  is  in  conformity  with  a  prior  judgment  of  the  House  of  Lords  in  an 
English  case  {Castlcden,  4  ]\Iacq.  159),  which  was  referred  to  in  the  case. 

In  questions  between  landlord  and  tenant,  delay  in  claiming  damages 
may  prejudice  the  defender  by  loss  of  evidence  necessary  for  his  defence, 
and  will  in  such  cases  effectually  bar  the  claim  {Eliott's  Trs.,  1894,  21  E. 
858  ;  Johnstone,  1894,  21  E.  777  ;  Elmslie,  1894,  21  E.  710  ;  Stewart,  1888, 
16  E.  346  ;  Broadicood,  1854,  17  D.  340). 

In  addition  to  increasing  the  onus  j)robandi,  mora  may  subject  a  pursuer 
to  special  restrictions.  Thus  an  undischarged  bankrupt,  who  raised  an 
action  for  defamation  two  years  after  the  publication  of  the  libel  complained 
of,  was  held  bound  to  find  caution  for  expenses,  as  a  condition  of  proceeding 
with  the  action  {Collier,  1884,  12  E.  47). 

See  also  supra,  under  Homologation. 

For  the  effect  of  delay  in  presenting  bills  of  exchange,  or  giving 
notice  of  dishonour,  commonly  called  "laches,"  see  supra.  Bills  of 
Exchange. 

For  delay  in  presenting  cheques,  see  supra,  Cheques. 

For  delay  in  calling  a  summons  or  petition,  see  Photestation. 


Motion  Roll  ;  Motions.— See  Polls  of  Court. 


Motions. — A  motion  is  a  proposal  submitted  for  adoption  or 
approval  at  a  meeting.  It  requires  to  be  moved  and  secomled.  It  is 
finally  put  to  the  meeting  by  the  chairman,  with  or  without  amendments 
(see  Amendment  ;  Pkevious  Question),  and  the  meeting  either  adopts  it 
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unanimously,  or   votes   regarding   it   in   accordance   with   custom   or   the 
practice  of  the  particular  hody. 

[Palgrave,  Chairma^is  Handbook;  BlsickweW,  Zaiu  of  3Iectings;  Chambers, 
Public  Ifeetings ;  Erskine  May,  Parliamentary  Practice.'] 


Motor  Carriages. — See  Locomotive. 

Mourning's. — See  Privileged  Debts. 
Moveable. — See  Heritable  and  Moveable. 


Muirburn. — History. — As  early  as  the  reign  of  Piobert  in.  an  Act 
of  Parliament  was  passed  (in  1400)  forbidding  the  burning  of  any  muir  or 
heath  except  in  the  month  of  March,  and  specially  during  summer  and 
autumn.  The  penalty  was  forty  shillings,  to  be  recovered  by  the  lord  of 
the  soil,  and  in  the  event  of  his  negligence,  to  be  recovered  for  the  Crown 
before  the  Justiciar.  The  immediately  preceding  Act  prohibits  the  shooting 
of  hares  in  time  of  snow.  Plainly  the  Act  against  muirburn  was  meant 
for  the  preservation  of  game.  The  Statute  was  re-enacted  in  nearly  every 
subsequent  reign.  By  1424,  c.  21,  the  time  during  which  muirburn  was 
prohibited  was  after  March,  "  till  all  the  corn  be  shorn,"  and  failing  payment 
of  the  penalty,  forty  days'  imprisonment  followed.  1478,  c.  8,  increased  the 
penalty  to  £5,  and  fixed  the  period  from  the  last  day  of  March  until 
Michaelmas.  1493,  c.  18,  was  directed  against  landlords  who  ordered  poor 
tenants  to  burn  muir  in  the  forbidden  time,  and  declared  both  parties  liable 
in  penalties.  1G85,  c.  24,  "  an  Act  for  preserving  game,"  revived  1493,  c.  18. 
The  Act  6  Geo.  in.  c.  32,  on  the  narrative  of  the  injury  caused  to  game,  and 
also  to  woods  and  plantations,  forbade  muirburn  in  Scotland  from  the  last 
day  of  March  to  the  first  of  November,  under  penalties  of  forty  shillings 
for  the  first  offence,  £5  for  the  second,  and  £10  for  the  third  and  every 
subsequent  offence.  The  onus  was  placed  on  the  occupier  of  showing  that 
he  was  not  responsible  for  muirburn  during  the  forbidden  time. 

Existing  Law. — The  Statute  now  in  force  is  the  Game  (Scotland)  Act, 
1772  (13  Geo.  in.  c.  54),  ss.  4-7.  Every  person  who  makes  muirburn,  or 
sets  fire  to  any  heath  or  muir  in  Scotland,  from  11th  April  to  1st  November, 
is  liable  to  a  fine  of  forty  shillings  for  the  first  offence,  £5  for  the  second, 
and  £10  for  the  third  or  any  subsequent  offence,  and  failing  payment 
within  ten  days  after  conviction,  to  imprisonment  for  six  weeks,  two 
months,  and  three  months  respectively  (s.  4).  The  onus  of  proving 
innocence  is  laid  on  the  occupier  of  the  ground  (s.  5).  A  proprietor  of 
high  and  wet  muirlands  may,  if  he  occupies  them  himself,  burn  heath 
thereon  between  11th  and  25th  April,  and,  if  they  are  let,  may  by  writing 
authorise  his  tenant  to  do  so,  provided  that  such  writing  is  recorded  in  the 
Sheriff  Court  Books  previous  to  the  burning  (ss.  6,  7).  Offences  must  be 
prosecuted  before  the  Sheriff  (40  &  41  Vict.  c.  28,  s.  10).  In  Eodger  v. 
Gibson  (1842,1  Broun,  78)  it  was  held  that  it  was  not  essential  to  the  statutory 
off'ence  that  heath  or  heather  should  be  burned,  as  the  offence  could  be 
committed  by  the  burning  of  the  vegetable  substances  growing  on  high 
uncultivated  land  adapted  to  the  breeding  of  black  game,  and  perhaps  red 
grouse,  where  bent  grass  prevailed,  but  destitute  of  heather.     On  the  same 
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principle,  the  Statute  being  one  for  the  preservation  of  game,  it  might  be 
successfully  pleaded  that  the  ofience  could  not  be  committed  in  a  district 
unfit  for  game.  The  case  of  Machintosh  (1864,  2  M.  1357),  sometimes 
referred  to  under  this  heading,  deals  with  a  question  of  negligence  in 
exercising  the  right  of  muirburn. 


IVIuItipIepoinding'. — Nature  of  the  Actiox.—Aix.  action  of 
multiplepoinding  is  a  form  of  process  the  object  of  Nvhich  is  to  have  it 
decided  which  of  two  or  more  parties  is  entitled  to  a  fund,  or  in  what 
proportions  a  fund  is  to  be  diWded  among  several  claimants.  The  process 
of  double  or  multiplepoinding  is  mentioned  in  an  Act  of  Sederunt  of  1  Feb. 
1677  as  being  the  proper  process  for  settling  the  preferences  of  various 
arresters.  The  action  was  known  at  a  much  earlier  date,  and  is  dealt  with 
in  Act  of  James  vi.  1584,  c.  3.  The  original  idea  of  the  action  was  to 
benefit  the  holder  of  the  fund  by  suspending  multiple,  or  double,  poinding. 
He  held  a  fund  which  belonged  to  a  third  party,  called  the  common  debtor, 
and  arrestments  had  been  used  in  his  hands  by  creditors  of  the  common 
debtor.  The  holder  of  the  fund  was  willing  to  pay  to  the  person  entitled 
to  get  payment,  and  the  object  of  the  action  was  to  relieve  him  of  the 
responsibility  of  deciding  to  whom  he  should  pay,  and  to  prevent  his  being 
troubled  by  demands  for  payment  by  the  various  claimants. 

The  scope  of  tlie  action  has  gradually  become  wider.  It  may  be 
raised  not  only  by  the  holder  of  the  fund,  1»ut  b}-  a  claimant.  In  both  cases 
the  holder  of  the  fund  is  the  pursuer.  Where  he  raises  the  action  he  is 
called  the  real  raiser,  where  it  is  raised  in  his  name  he  is  called  the 
nominal  raiser,  and  the  clainiant  raising  the  action  is  called  the  real 
raiser.  It  must  always  be  stated  in  the  summons  who  is  the  real  raiser. 
If  a  claimant  raises  the  action,  the  condescendence  to  the  summons 
should  not  contain  any  statements  which  the  pursuer  might  deny 
(Carmichael,  1853,  15  D.  473).  The  action  may  now  be  resorted  to  not 
only  in  cases  where  double  diligence  has  actually  been  done,  but  also  where 
double  diligence  is  threatened,  or  wherever  there  are  doultle  claims  on  one 
fund,  founded  on  separate  and  hostile  grounds.  The  action  is  also  much 
used  by  trustees  for  the  purpose  of  obtaining  exoneration,  or  of  getting  a 
judicial  decision  as  to  the  meaning  or  effect  of  the  deeds  under  which  they 
act.  The  ordinary  subject,  the  right  to  which  is  disputed  in  a  multiple- 
poinding, is  a  sum  of  money,  but  the  right  to  any  moveable  or  heritable 
property  may  be  decided  by  this  form  of  action  (Bankt.  b.  iv.  t.  42,  s.  6). 
It  lias  been  said  that  heritable  property  is  not  ])ro]ierly  the  subject  of  a 
multiplepoinding  (xMackay,  vol.  i.  p.  113),  but  Ld.  Kincairney  decided 
otherwise  in  JJ/jcrs  Trs.  (1895,  reported  on  other  points  23  li.  332).  The 
riglit  to  title  deeds  and  to  corporeal  moveables  may  be  the  subject  of  the 
action  {Baillic,  1830,  8  S.  318).  In  an  old  case  it  was  decided  in  a 
multiplepoinding  which  of  two  jiersons  had  been  duly  elected  to  a  pio- 
fes.sorship  of  law  {Cattmadi,  1744,  Mor.  12253).  All  questions  may  be 
discussed  and  decided  in  a  multii»lepoinding  which  are  necessary  for  the 
decision  of  the  question  to  whom  the  fund  in  medio  Ijolongs.  Thus  the 
meaning  of  deeds  founded  on  by  claimants  is  decided,  their  validity 
is  sustained  {Ofjilvie's  Trs.,  1874,  1  W.  G93),  or  they  are  reduced  in  a 
multij)lepoinding.  A  se])arate  action  of  reduction  was  at  one  tinu; 
thought  not  to  be  necessary  (Stair,  IMore's  Kvlcs,  ccclxxi.x),  and  the  rule 
there  stated  was  followed  in  Jjiirrs  Trs.,  ut  svjan.  The  more  common 
modern  practice  is  to  raise  a  separate  action  of  reduction,  except  in   cases 
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where  deeds  are  to  be  reduced  under  the  Bankruptcy  Statutes,  which  is 
often  done  incidentally  in  a  multiplepoinding.  Questions  whether  a  deed 
has  been  delivered,  whether  a  subject  is  heritable  or  moveable,  questions  as 
to  legitimacy,  and  questions  as  to  presumption  of  life  have  all  been  discussed 
and  decided  incidentally  in  a  multiplepoinding  {Tail's  Factor,  1890,  17  E. 
1182;  Tidloch's  Trs.,  1895,  3  S.  L.  T.  20;  Logan,  1823,  2  S.  253;  Ramsey, 
1828,  6  S.  343).  A  multiplepoinding  cannot  be  raised  where  there  is  not 
a  debt  which  the  holder  of  the  fund  is  bound  to  pay.  The  fund  must  be  in 
the  hands  of  the  raiser  (but  see  Lang,  1872,  9  S.  L.  E.  308).  The  right  to 
future  rents  cannot  be  decided  (i^t";t//ft7i</,  1830,  9  S.  164),  nor  questions  as  to 
a  fund  which  has  not  been  received  {Cameron  s  Trs.,  1844,  17  Sc.  Jur.  42),  or 
which  is  only  in  spc  {Provan,  1840,  2  D.  298  :  see  also  Allardice,  1845,  7  D. 
362 ;  Nimmo,  1863,  1  M.  791). 

The  Su.^nioxs. — A  form  of  a  summons  of  multiplepoinding  is  given 
in  Sched.  A  of  the  Court  of  Session  Act,  1850  (13  &  14  Vict.  c.  36).  The 
first  conclusion  of  the  summons  is  declaratory,  that  it  should  be  found  and 
declared  that  the  pursuer  is  only  liable  in  once  and  single  payment  of  the 
fund  in  medio,  and  that  to  the  person  or  persons  who  may  have  just  right 
thereto.  The  second  conclusion  is  that  for  determining  who  are  entitled 
to  the  fund ;  all  the  claimants  or  pretended  claimants,  whether  called  as 
defenders  or  not,ought  to  produce  their  grounds  of  debt  and  diligences  thereon, 
or  other  interest  in  the  said  fund,  and  dispute  their  preferences  thereto. 
The  third  conclusion  is  that  the  pursuer  should  be  found  entitled  to  retain 
the  expenses  of  the  process,  and  be  decerned  and  ordained  to  make  pay- 
ment of  what  sum  remains  in  his  hands  after  such  retention  to  such  of  the 
defenders  or  other  claimants  as  may  be  found  to  have  the  best  right  thereto. 
The  last  conclusion  is  that  the  defenders  found  to  have  no  rights  to  the 
fund  in  medio,  and  all  other  persons,  should  be  decerned  and  ordained  to 
desist  and  cease  from  further  troubling  the  pursuer  with  respect  to  the 
premises  in  time  coming.  There  may  also  be  conclusions  for  exoneration. 
Annexed  to  the  summons  is  a  condescendence,  in  which  the  circumstances 
making  the  action  necessary  are  set  forth.  Pleas  in  law  follow  the  con- 
descendence. 

JuRiSDicTiox. — Jurisdiction  in  a  multiplepoinding  is  created  by  the 
existence  of  the  fund  in  medio  in  Scotland,  and  any  person  claiming,  or 
who  might  lay  claim  to,  the  fund  may  be  called  as  a  defender,  even  though 
he  is  not  otherwise  subject  to  the  jurisdiction  of  the  Scotch  Courts. 
Arrestment  to  found  jurisdiction  is  not  necessary  in  a  multiplepoinding 
{Miller,  1838,  16  S.  1204). 

Bringing  the  Action  into  Court. — A  summons  in  multiple- 
poinding is  served  in  the  ordinary  way  with  an  indudcc  of  six  days,  unless 
there  are  conclusions  for  exoneration  or  other  extra  conclusions,  in  which 
case  the  ordinary  hiducice  must  be  given.  If  the  action  is  raised  by  a 
claimant,  the  summons  must  be  served  on  the  pursuer  and  nominal  raiser  in 
the  same  manner  as  if  he  were  a  defender  (Act  of  Sederunt,  11  July  1828, 
s.  23).  It  is  not  sufficient  to  intimate  the  summons  to  the  nominal  raiser 
after  the  action  is  brought  into  Court  {Paterson,  1826,  4  S.  822).  It 
must  be  stated  in  the  summons  who  is  the  real  raiser  (13  &  14  Vict.  c.  36, 
s.  9). 

Defences. — If  defences  are  lodged,  the  record  is  made  up  in  tlie 
ordinary  way.  The  ordinary  defences  to  the  action  are :  (1)  that  it  is 
incompetent ;  (2)  that  all  parties  are  not  called.  The  latter  defence  is  not 
of  much  importance,  for  any  person  may  claim  in  the  multiplepoinding, 
whether  he  be  called  or  not,  and  intimation  may  be  ordered  either  generally 
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by  advertisement  or  on  any  particular  person  having  interest.  The 
defence  to  the  competency  of  the  multiplepoinding  raises  the  question 
as  to  whether  there  is  double  distress,  without  which  the  action  is 
incompetent  (see  article  Double  Disteess,  where  the  principal  cases  are 
cited ;  see  also  Milne,  1898,  5  S.  L.  T.  366).  If  a  multiplepoinding  is 
raised  by  trustees  for  their  exoneration,  or  to  settle  questions  as  to  the 
meaning  of  trust  deeds,  double  distress  is  not  necessary- to  its  competency. 
Defences  may  be  stated  either  by  the  nominal  raiser  or  by  any  of  the 
claimants.  It  is  not  a  good  objection  to  the  competency  of  the  action  that 
the  nominal  raiser  has  no  funds  belonging  to  the  common  debtor  {Cromhic, 
1830,  8  S.  745).  All  objections  to  the  competency  must  be  disposed  of 
before  any  order  is  pronounced  (Conncll,  1861,  23  D.  683).  A  claimant  will 
not  be  ordained  to  sist  a  mandatory  till  a  question  as  to  the  competency 
of  the  action  has  been  decided  (Clark,  1873,  1  K.  281). 

Procedure  where  no  Defences  are  Lodged — Order  for 
Claims. — In  the  event  of  no  defences  being  put  in,  the  case  may  be 
enrolled  after  ten  days  from  calling.  The  enrolment  may  be  made 
either  by  the  pursuer  or  the  real  raiser.  If,  as  frequently  happens, 
some  of  the  parties  who  may  be  interested  in  the  fund  hi  medio  are 
unknown  to  the  pursuer,  or  their  addresses  are  unknown,  an  order  is 
made  for  advertisement  of  the  dependence  of  the  action  so  many  times 
in  certain  newspapers.  This  is  done  by  interlocutor  at  the  first  calling 
of  the  case.  If  no  advertisement  is  necessary,  the  usual  first  interlocutor 
finds  the  pursuer  lialjle  only  in  once  and  single  payment,  and  appoints 
all  parties  claiming  an  interest  in  the  fund  in,  medio  to  lodge  their  con- 
descendences and  claims  within  so  many  days.  The  time  allowed  will 
vary  according  to  circumstances.  Xo  claim  can  be  lodged  till  an  order 
for  claims  has  been  made  (Connell,  ut  supra).  After  the  time  for  lodging 
claims  under  the  first  interlocutor  has  expired,  a  second  order  for  claims 
is  usually  pronounced. 

Fund  in  medio. — By  Act  of  Sederunt,  11  July  1828,  s.  47,  if  the 
pursuer  is  the  real  raiser  he  should  give  a  condescendence  of  the  fund 
in  medio  along  with  the  summons,  and  where  he  is  nominal  raiser  he  should 
at  the  first  calling  of  the  case  give  in  a  condescendence  of  the  funds  in 
his  hands,  stating  any  claim  or  lien  which  he  has  on  the  funds.  If 
the  pursuer  fails  to  put  in  a  condescendence,  a  claimant  may  be  allowed 
to  do  so.  If  the  fund  in  medio  is  set  forth  in  the  condescendence 
annexed  to  the  sunmions,  it  is  usual  to  insert  in  the  first  interlocutor 
a  clause  holding  tliat  condescendence  as  a  condescendence  of  the 
fund  in  medio.  If  not,  an  order  appointing  the  pursuer  or  other  party  to 
lodge  a  condescendence  witliin  a  certain  time  is  pronounced  ;  the  order  also 
allows  parties  to  lodge  objections  to  the  fund  in  medio  within  a  certain  time 
after  it  is  put  in.  An  amended  condescendence  of  the  fund  in  medio  may 
be  put  in  if  necessary.  Any  claimant  may  object  to  the  condescendence  of 
the  fund  {Lang,  1826,  5  S.  21).  A  record  is  made  up  on  the  con- 
descendence of  the  fund  and  the  objections,  if  any,  and  the  case  is  sent  to 
the  procedure  roll  to  have  the  objections  discussed,  or  a  proof  or  remit  is 
allowed  if  necessary.  In  jiractice,  questions  as  to  the  fund  in  medio  are 
often  delayed  till  after  tlie  conqx'tition  lias  been  decided  (S/ra/JuiUayi,  1847, 
19  So.  Jur.  690).  If  the  coiKU'.soendence  of  the  fund  has  been  ajtproved  and 
objections  to  it  repelled,  (piestions  as  to  the  fund  cannot  be  raised  in  a 
subsequent  reclaiming  note  from  an  interlocutor  in  tlu^  com])clilion  {North 
British  liwy.  Co.,  1872,  10  M.  870).  An  interlocutor  a])])roving  of  the 
condescendence   of   the   fund  in  mrdio  may  be  reclaimed  against  within 
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twenty-one   days   {School   Board   of  Harris,   1881,  9   E.   371).     Leave  to 
reclaim  is  not  required  {Walkers  Trs.,  1876,  5  K.  678). 

Consignation  and  Exoneration. — In  many  cases  where  the  pursuer 
is  the  real  raiser,  he  desires  to  get  out  of  the  process  as  soon  as  possible. 
This  he  can  do  whenever  the  condescendence  of  the  fund  in  medio  has  been 
approved  of,  either  by  there  being  no  objections  or  by  a  final  decision  as  to 
the  amount  of  the  fund,  and  by  consigning  the  fund  in  bank,  in  name  of 
the  Clerk  of  Court,  to  abide  the  orders  of  the  Court.  The  pursuer  is  found 
entitled  to  the  expenses  of  raising  and  bringing  the  action  into  Court.  He 
gets  decree  entitling  him  to  retain  the  amount  of  these  expenses  as  taxed, 
and  ordering  him  to  consign  the  balance  of  the  fund.  When  consignation 
has  been  made,  an  interlocutor  is  granted  exoneriug  and  discharging  the 
pursuer  of  the  fund  in  medio,  and  of  his  whole  actings  and  intromissions 
therewith.  The  effect  of  a  decree  of  exoneration  is  to  reheve  the  holder  of 
the  fund  of  all  responsibility,  even  though  the  fund  is  paid  to  the  wrong 
creditor  in  the  absence  of  one  who  has  a  better  claim  (Stair,  iv.  16.  3).  It 
has  been  stated  that  a  creditor  not  cited  in  a  multiplepoinding  might  have  a 
claim  against  the  holder  for  his  neglect  to  cite  him  if  the  claim  were  known 
to  the  holder  (Shand,  Pretctice,  600).  In  one  case,  after  decree  of  exonera- 
tion had  been  granted  in  favour  of  the  trustees  of  a  deceased  person,  a 
creditor  put  in  a  claim  founded  on  a  debt  due  by  the  deceased,  but  which 
had  prescribed  under  the  triennial  prescription.  The  creditor,  having  been 
allowed  to  prove  his  debt  by  reference  to  the  oath  of  party,  proposed  to 
make  a  reference  to  the  oath  of  the  trustees,  but  it  was  held  that  the 
reference  must  be  to  the  oath  of  the  other  claimant,  as  the  trustees  had 
been  discharged  {FarrpcJiar,  1886,  13  E.  596). 

Consignation  is  often  ordered  on  the  motion  of  a  claimant,  and  may  be 
ordered  on  the  motion  of  a  riding  claimant  {British  Linen  Co.,  1836,  15  S. 
356).  In  one  case  the  nominal  raiser  was  ordered  to  consign  the  alleged 
fund  in  medio,  although  he  denied  that  he  held  any  such  fund  {Clow,  1850, 
13  D.  132  ;  Mackenzie,  1828,  6  S.  1057).  The  raiser  cannot  be  ordered  to 
consign  if  he  have  any  good  claim  to  the  fund  (Shand,  Practice,  593).  If  the 
holder  fails  to  obey  an  order  to  consign  decree  of  consignation  may  be 
obtained  against  him.  Diligence  can  be  used  on  the  decree.  If  decree  of 
consignation  has  been  granted  in  the  absence  of  the  nominal  raiser, 
diligence  may  be  suspended  {Maclcman,  1827,  5  S.  370). 

Claims. — A  condescendence  and  claim  is  a  paper  signed  by  counsel. 
The  condescendence  usually  adopts  part  of  the  condescendence  annexed  to 
the  summons,  and  sets  forth  any  additional  facts  bearing  on  tlie  claimant's 
right  to  the  fund.  At  the  end  of  the  condescendence  is  a  claim  whiph 
states  what  portion  of  the  fund  the  claimant  asserts  a  right  to.  The  claim 
is  essential,  as  where  a  condescendence  does  not  contain  a  claim  the 
claimant  cannot  be  preferred  {Connell,  1861,  23  D.  683).  Pleas  in  law  are 
added  after  the  claim. 

Procedure  where  there  is  no  Competition. — After  the  expiry 
of  the  time  allowed  by  the  second  order  for  lodging  claims,  if  there  is  only 
one  claim  lodged,  or  if  the  various  claimants  are  agreed  as  to  the  propor- 
tion in  which  the  fund  should  be  divided,  an  interlocutor  is  pronounced  for 
aught  yet  seen  ranking,  and  preferring  the  claimant  or  claimants  in  terms  of 
his  or  their  claims.  "The  interlocutor  usually  contains  also  an  order  _  for 
payment,  but  this  does  not  always  follow,  as  there  are  cases  where  it  is 
obvious  that  the  only  claims  put  in  could  be  defeated  by  claims  which  might 
be  made  by  an  absent  person  {Kcrrs  Tr.,  1894,  2  S.  L.  T.  3).  As  to  the 
effect  of  an  interlocutor /or  avrjU  yet  seen,  it  is  conclusive  against  a  person 
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called  as  defender  in  the  action,  but  a  person  not  called  may  be  reponed 
against  it  in  certain  cases,  without  payment  of  expenses  (Johnston,  1832, 
10  S.  195  ;  Morgan,  1856,  18  I).  797).  An  interlocutor  for  aught  yet  seen 
is  not  now  in  frequent  use  (Mackay,  Manual,  384).  As  to  reduction  of  a 
decree  of  preference,  see  below. 

In  some  cases  an  interlocutor  is  pronounced  ordering  payment  on 
caution  being  found  for  repetition  and  payment,  with  interest,  of  the  sum 
decerned  for  if  any  person  should  appear  and  make  good  a  preferable  claim. 
In  a  case  where  a  person,  who  if  alive  had  a  good  title  to  a  fund  in  medio, 
had  disappeared  and  not  been  heard  of  for  many  years,  Ld.  Lee 
ordered  payment  to  other  claimants  on  caution,  and  limited  the  time  to 
thirteen  years.  Extract  was  superseded  till  caution  had  been  found. 
Caution  was  not  found,  and  after  thirteen  years  had  elapsed  Ld.  Pearson 
ordered  payment  to  the  claimants  {Pullars  Trs.,  1884  and  1897,  not 
reported). 

Procedure  ix  Competition. — "Where  several  competing  claims  are 
lodged,  there  is  usually  an  order  on  tlie  pursuer  to  print  the  condescendences 
and  claims.  The  case  thereafter  appears  in  the  adjustment  roll,  the  record 
is  closed,  and  ordinary  procedure  follows.  It  is  not  the  practice  for  the 
different  claimants  to  specifically  answer  the  statements  in  the  condescend- 
ences of  other  claimants,  but  this  may  still  be  done  under  an  order  for 
revisal  (31  &  32  Vict.  c.  100,  s.  30).  Claims  may  be  lodged  by  any  persons, 
wbether  called  in  the  action  or  not.  A  process  of  multiplepoinding  implies 
all  the  powers  necessary  for  determining  the  rights  of  the  parties,  and  no 
process  of  reduction  or  other  action  is  necessary  for  setting  aside  any  deed 
wliich  may  be  founded  on  by  one  of  the  parties,  nor  is  any  process  of  con- 
stitution necessary  for  establishing  any  of  the  claims,  the  effect  of  the  pro- 
cess of  multiplepoinding  being  such  as  to  authorise  the  Court  to  discuss 
incidentally  all  such  points  arising  in  the  course  of  it  as  are  necessary  for 
extracting  the  rights  of  the  parties  (Stair,  Notes,  ccclxxviii).  After  the  case 
has  been  heard  in  procedure  roll,  or  proof  taken,  an  interlocutor  is  issued 
repelling  the  claims  of  the  unsuccessful,  and  sustaining  tbe  claims  of  tlie 
successful,  claimant.  Sometimes  there  is  an  order  for  payment  in  the  same 
interlocutor,  but  it  is  frequently  delayed.  An  interlocutor  preferring  one 
creditor  has  the  effect  of  an  interlocutor  repelling  the  claims  of  all  the  rest 
(Shand,  Trad.  598)  It  is  usual,  in  interlocutors  ranking  and  preferring 
claimants,  to  grant  leave  to  reclaim  (see  LamoncVs  Trs.,  1872,  10  M.  G90 ; 
Kennedy,  1873,  11  M.  G03). 

Procedure  in  reclaiming  note  in  multiplepoindings  is  the  same  as  in 
ordinary  actions.  If  one  claimant  reclaims,  other  claimants  may  take 
advantage  of  his  reclaiming  note  (31  &  32  Vict.  c.  100.  s.  52). 

Appointment  of  Factor. — Formerly  it  used  to  be  tbe  practice  to 
appoint  a  common  agent  or  factor.  lie  was  appointed  by  tlic  claimants, 
who  were  ordained  to  meet  for  that  pmq)osc  by  the  Lord  Ordinary.  The 
duties  of  the  common  agent  were  similar  to  those  of  a  common  agent  in  a 
process  of  ranking  and  sale.     A  common  agent  is  rarely  now  appointed. 

Pay.ment  of  Government  Duties. — As  the  fund  in  medio  in  a 
multi])lr'poinding  is  in  manihvs  cnria\  no  f)rder  for  ])aymcnt  can  bo  made 
till  all  (iovernment  duties  have  been  satisfied  and  paid,  or  provision  made 
for  this  being  done  (Act  of  Sederunt,  1  March  1878  ;  30  Geo.  in.  c.  52,  s.  25 ; 
IG  &  17  Vict.  c.  51,  8.  53).  Tlie  Act  of  Sederunt  provides  that  the  duties 
are  to  be  paid  before  decree  is  granted.  The  Court  must  be  satisfied  that 
this  has  been  done,  and  may,  if  necessary,  ajipoinl  the  agent  for  the  ]iarty, 
or,  failing  him,  anotlier  agent,  to  settle  the  duties  with  the  Iidand  Ileveiuie. 
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When  the  duties  have  been  settled,  an  order  is  made  for  payment  to  the 
Inland  Kevenue.  In  some  interlocutors  ordering  payment,  extract  is  super- 
seded till  the  Government  duties  have  been  paid.  The  Clerks  of  Court  may 
not  present  any  interlocutor  ordering  payment  for  the  signature  of  the  Lord 
Ordinary  or  Court  till  the  provisions  of  the  Act  of  Sederunt  and  Acts  of 
Parliament  have  been  complied  with. 

Amendment  of  Claims  and  New  Claims. — Claims  in  a  multii»le- 
poinding  may  be,  and  often  are,  amended  in  view  of  the  judgment  of  the 
Court  or  Lord  Ordinary  (Fergason's  Trs.,  1862,  24  D.  H.  L.  8 ;  1  Macq.  397). 
It  is  in  the  discretion  of  the  Court  to  allow  such  amendment,  or  to  allow  new 
claims  to  be  received,  and  to  settle  on  what  terms  such  claims  are  to  be  received, 
if  allowed.  A  person  who  has  not  been  cited  as  a  defender  is  generally  allowed 
to  put  in  a  late  claim  on  easier  terms  than  one  who  has  been  called,  but 
a  person  waiting  to  see  the  result  of  the  competition  before  putting  in  his 
claim,  will  in  general  have  to  pay  a  share  of  tlie  expense  incurred  by  other 
claimants  in  vindicating  his  right.  Sometimes  new  claims  are  allowed  to 
be  received  on  condition  of  payment  of  expenses  hitherto  incurred  which 
would  not  be  available  at  the  future  stages  of  the  cause  (see  Jafe,  18G0,  22 
J).  936;  Sawcr's  Judicial  Factor,  1889,  17  R.  1 ;  3£organ,  1856*,  18  D.  797; 
Binnie's  Trs.,  1883,  10  R.  1075  ;  Coivcms  Trs.,  1888, 16  R.  7  ;  Dijmond,  1877, 
5  R.  196  ;  Cameron,  1873,  45  Sc.  Jur.  272).  In  one  case,  where  the  Court  had 
decided  that  one  of  the  claimants  was  not  entitled  to  participate  in  the 
fund,  another  party,  who  had  claimed  upon  the  footing  that  the  unsuccessful 
competitor  was  entitled  to  a  share,  was  refused  leave  to  amend  his  claim 
{Graham,  1868,  6  M.  820).  AVhere  parties  who  had  lodged  a  claim  in  a 
multiplepoinding,  and  subsequently  withdrawn  it  by  minute,  moved  the 
Lord  Ordinary  for  leave  to  withdraw  their  minute,  and  prove  their  aver- 
ments after  decree  of  preference  pronounced  in  the  competition  had  become 
final,  the  motion  was  refused,  and  on  a  reclaiming  note  presented  against 
the  interlocutor  refusing  the  minute,  it  was  held  that  the  decree  of  prefer- 
ence was  a  decree  iiiforo  quoad  the  minuter,  and  that  the  reclaiming  note 
did  not  l)ring  the  decree  of  preference  under  review  {Duncan's  Factor,  1874, 
1  R.  964). 

Reduction  of  Decrees  of  Preference. — Though  a  decree  order- 
ing payment  to  a  particular  claimant  is  an  absolute  discharge  to  the  holder 
of  the  fund  who  has  paid  in  terms  of  the  interlocutor,  it  is  not  an  absolute 
decree  to  the  claimant  obtaining  payment,  but  may,  under  certain  circum- 
stances, be  reduced.  If  a  person  was  not  called  in  the  original  action,  he 
may  reduce  the  decree  if  he  can  produce  a  preferable  claim.  By  Act  1584, 
c.  3,  a  person,  even  thovigh  expressly  called  in  the  multiplepoinding,  may 
bring  a  reduction  of  the  decree  if  he  can  show  a  reasonable  cause  of  absence 
from  the  original  competition ;  or  a  person  may  reduce  the  decree  if  at  its 
date  he  was  a  minor  without  tutors  or  curators  (see  Stodart,  1860,  22  D. 
1092). 

Riding  Claims. — The  creditors  of  a  claimant  may  claim  to  be  ranked 
on  the  fund,  or  portion  of  the  fund,  to  which  their  debtor  may  be  found 
entitled.  The  creditor's  claims  are  called  riding  claims.  Where  there  are 
several  riding  claims  on  one  original  claim,  and  the  amount  found  due  to 
the  original  claimant  is  not  sufficient  to  pay  the  riding  claimants  in  full, 
the  competition  among  the  riding  claimants  is  conducted  as  an  ordinary 
multiplepoinding.  The  riding  claim  is  not  admitted  unless  the  debt  is 
liquid  and  constituted  {Home's  Trs.,  1834,  12  8.^727;  Stevenson,  l^AS) ,  12 
D.  251 ;  Wilson,  1851, 13  D.  1366).  A  riding  claim  should  be  lodged  before 
the  original  claimant  has  obtained  decree  for  payment  {Anglo-Foreign  Bank, 
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1879,  16  S.  L.  R  731).  A  creditor  has  no  title  to  claim,  in  a  multiple- 
poiuding,  funds  to  which  his  debtor  has  rights,  except  by  way  of  a  riding 
claim  upon  a  claim  lodged  by  his  debtor  {Gill's  Trs.,  1889,  16  E.  403).  The 
interlocutor  on  a  riding  claim  finds  the  original  claimant  entitled  to  be 
ranked  primo  loco  on  the  fund  in  medio  in  terms  of  his  claim ;  but  in  respect 
of  the  claim  for  the  riding  claimant  as  a  rider  on  the  claim  of  the  original 
claimant,  ranks  and  prefers  the  riding  claimant  npon  the  fund  in  medio  in 
room  and  place  of  primary  claimant,  and  as  a  rider  upon  his  claim. 

MULTIPLEPOIXDIXG   FOR    EXONERATION  OF   TRUSTEES. — The  prOCCSS 

of  multiplepoinding  is  the  common  mode  by  which  trustees  seek  to  obtain 
judicial  exoneration.  They  do  not  require  to  allege  actual  double  distress 
to  entitle  them  to  bring  the  action  {Tnylor,  1836,  14  S.  817).  "Wherever 
there  are  difficult  questions  as  to  the  disposal  of  the  trust  estate,  or  reason- 
able doubt  as  to  the  true  construction  of  the  trust  deed,  or  where  its 
validity  is  called  in  question,  the  trustees  are  entitled  to  raise  a  multiple- 
poinding. If  extrajudicial  exoneration  is  refused  to  the  trustees  by  the 
beneficiaries,  or  if  the  trustees,  or  any  of  them,  had  a  claim  on  the  estate 
which  the  beneficiaries  disputed,  the  trustees  would  be  entitled  to  raise  a 
multiplepoinding  {Blair's  Trs.,  1863,  2  M.  284).  Trustees  may  also  raise 
the  action  where  they  are  bound  to  distribute  the  estate  within  a  fixed 
period  and  are  uncertain  to  whom  payment  should  be  made  {Macdougedr s 
Trs.,  1830,  8  S.  1036):  or  where  the  trust  has  lasted  for  a  very  long  lime 
{Danhar,  1850,  13  D.  54). 

A  narrower  view  of  the  right  of  trustees  to  raise  a  multiplepoinding  was 
taken  by  the  Court  in  a  recent  case.  Where  trustees  apprehend  trouble  in 
administering  the  estate  in  future,  they  are  not  entitled  on  tliat  account 
alone  to  end  their  administration  by  raising  a  multiplepoinding,  more  espec-i- 
ally  where  they  do  not  allege  that  the  beneficiaries  refuse  to  grant  them  an 
extrajudicial  discharge.  A  multiplepoinding  was  brought  by  trustees  who 
were  in  course  of  distributing  the  estate,  in  which  they  called  the  beneficiaries 
and  a  creditor  whose  claim  against  the  estate  was  objected  to  by  certain  of 
the  beneficiaries  —  the  action  was  held  incompetent,  and  expenses  were 
awarded  against  the  trustees  as  individuals  {Mackenzie's  Trs.,  1895,  22  IJ. 
233 ;  see  also  Conncl's  Trs.,  1878,  5  K.  735).  When  trustees  under  a 
testamentary  deed  bring  an  action  of  multiplepoinding  to  have  a  question 
which  has  been  raised  as  to  its  validity  determined,  it  is  tlieir  duty  to  lodge 
a  claim,  as  trustees,  for  the  whole  fund  for  the  purpose  of  administration 
{Hall's  Trs.,  1892,  19  E.  567). 

It  is  competent  for  a  creditor  to  raise  an  action  of  multii)lcpoinding  and 
exoneration  in  name  of  the  trustees  on  whose  estate  he  is  a  creditor,  pro- 
vided the  trustees  in  whose  name  it  is  raised  adopt  it  as  their  own  (M'Laren 
on  Wills,  1164  ;  Jameson,  1888,  16  E.  15). 

A  judicial  factor  cannot  obtain  exoneration  by  a  multiplepoinding  {Camp- 
hell,  1870,  8  M.  988). 

Effect  of  Multiplepoinding  on  Di licence  by  Cl.mmants  and 
Others. — When  an  action  of  multiplepoinding  has  been  raised,  no  jjcrson 
who  has  claimed,  or  even  appeared  in  the  action,  is  entitled  to  use  ]iersonal 
diligence  against  the  holder  of  the  fund,  the  obj'ect  of  tlie  action  being  to 
suspend  diligence  {Uliitr,  1772,  Mor.  9133).  If  a  party  has  not  a])])('arc(l, 
but  has  been  cited,  the  holder  of  tlie  fund  can  obtain  a  suspension  of  dili- 
gence by  hira.  Whenever  a  multiplepoinding  is  raised,  the  fund  becomes 
litigious,  and  the  holder  is  barred  from  granting  any  volunlaiy  conveyance 
of  it.  On  tlic  other  hand,  the  claimants  or  creditors  must  use  all  ])i'o]ior 
diligence  to  attach  or  acquire  preference  over  the  fund  in  vudio.     A  claim 
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in  a  multiplepoinding  has  in  itself  no  effect.  The  multiplepoinding  does 
not  supersede  the  necessity  for  dihgence  {Smith's  Trs.,  1862,  24  D.  1142,  at 
1163).  If  a  creditor  is  not  a  party  to  the  multiplepoinding  he  may,  if  the 
subject  be  poindable,  proceed  to  carry  off  the  fund  in  medio  by  poinding 
(Bell,  Com.  ii.  279),  and  also  even  if  he  is  a  party  to  the  multiplepoinding 
{Ferguson,  1882,  9  E.  687).  Where  a  process  of  multiplepoinding  has  been 
raised  in  consequence  of  an  arrestment,  it  will  save  the  arrestment  from  pre- 
scription, though  no  claim  be  lodged  within  the  prescriptive  period  {Thomson, 
1774,  Mor.  11049).  If  no  procedure  takes  place  in  a  multiplepoinding  for 
the  prescriptive  period,  claims  founded  on  arrestments  will  fall  by  prescrip- 
tion {Graham,  30  May  1811,  F.  C). 

Expenses  in  Multiplepoinding. — Where  the  competency  of  the 
multiplepoinding  has  been  sustained,  the  expenses  of  the  real  raiser  are 
always  given  out  of  the  fund  in  medio  {Hepburn's  Trs.,  1894,  21  R.  1024). 
This  rule  was  applied  on  the  principle  that  the  holder  of  the  fund  on  which 
dou1:)le  arrestments  had  been  used  was  entitled  for  his  safety  to  raise  the 
action,  and  to  be  relieved  of  expense  connected  with  it.  It  has  been 
extended  to  multiplepoindings  raised  by  a  claimant.  In  one  case  wdiere  a 
multiplepoinding  was  found  competent,  but  where  one  of  the  claims  appeared 
to  be  obviously  ill-founded,  it  was  observed  that  a  party  should  not  be  allowed 
to  reduce  the  fund  in  medio  by  making  a  claim  which  was  totally  unsound, 
but  which  justified  the  raising  of  a  multiplepoinding.  "  There  have  been 
cases  in  the  past,  and  may  be  again  in  the  future,  where  the  expenses  of  a 
multiplepoinding,  rendered  necessary  by  an  unreasonable  claim,  are  imposed 
on  the  persons  lodging  such  a  claim,  and  in  which  no  part  of  tlie  expenses 
of  the  cause,  even  those  for  bringing  it  into  Court,  are  put  on  the  party  so 
bringing  it  "  {Pollard,  1881,  9  E..  21,  per  Ld.  Young).  The  nominal  raiser  is 
also  entitled,  out  of  the  fund  in  meelio,  to  his  expenses.  Where  it  is  held 
that  a  multiplepoinding  is  incompetent,  expenses  are  given  against  the 
raisers  {Mackenzie's  Trs.,  1895,  22  E.  233).  The  ordinary  rule  that  expenses 
follow  the  result  is  applied  to  claimants  in  multiplepoinding.  As  to  expenses 
of  claims  received  at  a  late  stage  in  the  case,  see  under  heading  Late  Claims. 

Where  questions  of  difficulty  as  to  the  meaning  of  ambiguously  worded 
deeds  have  been  tried  in  a  multiplepoinding,  the  expenses  of  all  parties  have 
been  frequently  given  out  of  the  fund  i7i  medio.  But  there  is  no  general 
rule  to  this  effect  {Moram,  1867,  5  M.  353,  per  Ld.  Justice  Clerk). 

[See  Mackay,  Manned,  383 ;  Shand,  Practiee,  579 ;  Bell,  Com.  ii.  276.] 


IVIuItureS — IVIuIturer. — Multures  {moliturcc)  were  the  pay- 
ments in  kind  for  grinding  grain  exigible  under  the  prredial  obligation  of 
thirlage.  The  multurer  was  the  tacksman  of  the  mill,  who,  as  tenant, 
derived  right  from  the  heritor  of  the  mill  to  exact  the  multures  due  (Ersk, 
II.  ix.  19). 

Multures  were  of  two  degrees :  outsucken  (or  out-town)  and  insucken 
(or  intown).  The  sucken  was  the  name  given  to  the  area  astricted  to  tlie 
mill.  The  occupants  of  lands  in  that  area  (suckeners)  were  prohibited  from 
having  their  grain  ground  elsewhere,  under  the  penalty  of  being  sued  for 
Abstracted  Multures  {q.v.) ;  and  thus  in  their  case  the  multurer  was  able 
to  charge  something  more  than  the  services  rendered,  just  because  he  had  a 
monopoly.  These  were  the  Insucken  Multures  {q.v.).  But  the  multurer 
could  not  exact  such  high  payments  from  those  who  came  of  their  own 
free  will  to  grind  at  his  mill,  without  risking  the  loss  of  their  custom,  and 
so  he  charged  them  Outsucken  Multures  {q.v.),  which  represented  the  fair 
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market  value  of  the  services  rendered.  Thus  insucken  multures  repre- 
sented the  monopoly  price  of  the  services  (Bell,  Prin.  s.  1018) ;  outsucken 
multures  represented  their  competition  value. 

The  rate  of  multure  was  fixed  either  by  the  document  constituting  the 
thirlage  or  by  usage.  The  rate  of  insucken  multures  was  frequently  a  peck 
in  the  boll  (one-sixteenth),  and  that  of  outsucken  multures  a  peck  in  six 
firlots  (one  twenty-fourth).  But  the  former  might  be  any  amount,  as  fixed 
by  the  obligation,"^  while  the  latter  was  subject  to  adjustment  between  the 
parties.  Thus  in  the  same  thirle  different  lands  might  pay  multures  at 
different  rates  ;  some  might  be  astricted  at  the  ordinary  insucken  rate,  while 
others  might  136  astricted  to  pav  even  at  the  outsucken  rate  {Ralkerston, 
1708,  Mor.  15997;  Anderson,  1788,  Hume,  730).  In  fixing  the  rate  of 
multures  they  were  not  calculated  so  as  to  include  Sequels  {q.v.),  these  being 
exigible  in  addition  (Cam^jbell,  1672,  Mor.  15978). 

In  some  cases  the  thirled  lands  paid  a  fixed  amount  annually,  to  be  free 
of  the  obligation  to  resort  to  the  mill.  This  was  known  as  dry  midture, 
and  the  amount  should  have  corresponded  with  the  difference  between  the 
insucken  and  the  outsucken  rates. 

Frescrijjtion  of  Multures. — The  Act  1696,  c.  14,  provides  that  multures 
"  not  pursued  within  five  years  after  the  same  are  due,  shall  prescryve  in  all 
time  coming,  except  the  saids  shall  be  offered  to  be  proven  to  be  due  and 
resting-owing  by  the  defenders  their  oaths  or  by  a  special  writ  under  their 
hands  acknowledging  what  is  resting-owing."     See  Thirlage. 


lYIunlcipal  Elections. — Municipal  elections  are  conducted 
in  the  same  way  as  parliamentary  elections,  so  far  as  regards  the  ordinary 
machinery  of  the  Ballot  Act.  The  sections,  provisions,  rules,  and  schedules 
of  the  Act  which  relate  to  the  poll  and  the  taking  of  the  poll  in 
parliamentary  elections  apply  to  municipal  elections,  sul)ject  to  the 
necessary  modifications  to  be  noticed  hereunder  (s.  20,  Ballot  Act ;  Hamilton, 
1875,  2  R  299).  In  all  other  matters  concerning  the  election  not  provided 
for  by  sec.  20,  municipal  elections  are  conducted  in  the  manner  prescrilied  by 
the  Acts  in  force  at  the  passing  of  the  B.  A.  relating  to  the  election  of 
councillors  in  certain  royal  burghs  specified  in  Sched.  C  of  3  &  4  Will.  iv. 
c.  76  (s.  22  (2) ).  These  Acts  are :  3  &  4  Will.  iv.  c.  76  ;  15  &  16  Vict.  c.  32  ; 
16  Vict.  c.  26 ;  31  &  32  Vict.  c.  108 ;  33  &  34  Vict.  c.  92). 

A  municiiml  election  is  defined  to  mean  an  election  of  any  person  to 
serve  the  office  of  councillor  or  commissioner  of  any  municipal  burgh,  or 
of  a  ward  or  district  of  any  municipal  1)urgh ;  and  a  municipal  Inrrfh 
is  defined  to  mean  any  place  for  the  time  being  suliject  to  the  Municipal 
Corporation  Acts,  or  any  of  them  (s.  29,  B.  A.).  These  Acts,  as  regards 
Scotland,  are :  3  &  4  Will.  iv.  cc.  76  and  77,  and  55  &  56  Vict.  c.  55 
(Burgh  Police  Act,  1892),  which  repeals  the  Police  Acts  of  1850  and  1862, 
and  amending  Acts,  except  to  such  extent  as  they  are  incorporated  by 
reference  in  portions  of  local  police  Acts  not  repealed  by  the  Act  of 
1892  (8.  6,  Act  1892). 

The  Ballot  Act  consequently  affects  royal  Inirghs,  i)arliani(Mifary 
burghs,  and  places  which  have  ado])tcd  the  Police  Acts  of  1850,  1862, 
and  the  Burgh  l^dice  Act,  1892. 

Electorate. — The  right  of  electing  the  town  council  is  conferred  (1)  on 
all  such  as  are  qualified  to  vote  for  the  api)()inlincnt  of  councillors  and 
magistrates  under  the  terms  of  sec.  1,  3  &  4  Will  iv.  c.  76;  sees.  3-5, 
Municipal  Elections  Amendment  Act,  1868 ;  and  Municipal  Elections  Act, 
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1881 ;  and  (2)  on  those  qualified  for  the  parHamentaiy  franchise  as  inhabit- 
ant occupiers  under  sec.  3  of  the  Eepresentation  of  the  People  Act,  1884 
(Burgh  Police  Act,  1892,  s.  31).  Shortly,  those  qualified  are:  (1)  otvners  of 
£10  yearly  value  (Keform  Act,  1832,  s.  11);  (2)  tenant  and  occiqner  of  £10 
yearly  value  (Eepresentation  of  People  Act,  1884,  s.  5);  (3)  householders 
(s.  3,  Act  1868) ;  (4)  lodger  of  £10  yearly  value,  unfurnished  (Eepresentation 
of  People  Act,  1884,  s.  2 ;  (5)  service  franehise  (s.  3,  ib.) ;  (6)  tvomcn  may  vote 
if  unmarried  or  living  apart  from  their  husbands  (44  &  45  Vict.  c.  13), 
provided,  of  course,  they  have  any  of  the  qualifications  mentioned  above. 
Police  constables  may  vote,  the  disqualification  which  previously  existed 
having  now  been  removed  by  the  provisions  of  the  Police  Disabilities 
Eemoval  Acts,  1887  and  1893.  Persons  in  arrears  with  burgh  assessments 
are  not  placed  on  register  and  cannot  vote  (s.  31,  B.  P.  A.,  1892).  No  one 
may  vote  whose  name  is  not  on  the  register  (s.  8,  3  &  4  Will.  iv.  c.  76 ; 
s.  2,  3  &  4  Will.  IV.  c.  77).  A  mere  misnomer  in  the  register,  however, 
does  not  prevent  a  person  from  voting  (s.  35,  3  &  4  Will.  iv.  c.  76 ;  s.  8, 
Municipal  Amendment  Act,  1868).  See  Franchise.  A  roll  must  be  made 
up  in  all  Inirghs  under  sec.  30  of  the  Burgh  Police  Act,  1892. 

Time  of  Meet  ion. — The  election  takes  place  on  the  first  Tuesday  of 
November  in  each  year  (ss.  8,  15,  3  &  4  Will.  iv.  c.  76 ;  s.  32,  Burgh  Police 
Act,  1892).  For  electoral  purposes,  any  burgh  may  be  divided  into  wards 
under  the  Burgh  Police  Act,  1892,  ss.  7,  8,  9,  10,  12,  13,  14,  16. 

A  third  part  of  the  council  retires  annually  (3  &  4  Will.  iv.  c.  76,  s.  16 ; 
Municipal  Election  Act,  1870,  s.  5 ;  Burgh  Police  Act,  1892,  s.  37).  A 
councillor  once  elected,  remains  in  ofiice  three  years.  Lender  the  Burgh 
Police  Act,  1892,  the  number  of  councillors  may  have  been  altered  in  some 
towns,  so  that  the  system  of  rotation  in  retiring  may  require  to  1  )e  rearranged. 
In  these  cases  the  first  retiring  third  are  these  canditates  who  stood  lowest 
at  the  poll ;  the  next  third,  the  next  lowest ;  and  so  on  {Thomson,  1876,  3 
E.  451).  In  the  event  of  equality,  the  majority  of  the  council  decides  who  is 
to  retire  (s.  15,  3  &  4  Will.  iv.  c.  76). 

Who  may  he  elected. — Any  male  householder  in  the  burgh  who  is  not  in 
arrears  w^ith  any  burgh  assessment  is  eligible  (s.  28,  Burgh  Police  Act, 
1892).  The  definition  of  "householder"  in  the  Act  excludes  lodgers,  who 
are  therefore  ineligible  (s.  4  (14)  (21) ).  Women  are  ineligible  (44  &  45  Vict. 
c.  13,  s.  2).  A  trust  deed  for  behoof  of  creditors  creates  no  disqualification 
(Coohaii,  1886,  18  Q.  B.  D.  269) ;  but  bankruptcy,  or  being  a  bankrupt 
undischarged,  does  (Thoyn,  1885,  12  E.  701)  ;  so  also  acceptance  of  any  place 
of  profit  under  the  Police  Act,  1892,  disqualifies  (s.  71).  As  to  the  town 
clerk,  see  sec.  62.  The  returning  officer  is  not  the  proper  party  to  decide 
questions  of  disqualification  {Corporation  of  Bangor,  1886,  18  Q.  B.  D.  349). 
As  to  the  number  of  commissioners  and  magistrates  in  all  burghs,  see  sees. 
29,  36,  Burgh  Police  Act,  1892. 

Beturning  Officer,  Who  is. — The  provost,  or  chief  magistrate,  or  other 
officer  who,  under  the  law  relative  to  municipal  elections,  presides  at  such 
elections,  is  the  returning  officer  (ss.  20,  22,  Ballot  Act).  He  acts  in  co- 
operation with  the  town  clerk,  who  in  municipal  elections  takes  the  place  of 
the  sheriff  clerk  in  parliamentary.  If  the  provost's  term  of  office  expires  at 
the  period  of  election,  the  senior  Ijailie  presides  {Bunloj),  1837,  16  S.  254; 
WhT/tc,  14  D.  105;  15  &  16  Vict.  c.  32,  s.  6;  Burgh  Police  Act,  1894,  s.  4 
(7)).  If  all  magistrates  retire,  including  the  provost,  the  retiring  provost 
who  does  not  seek  re-election  acts  as  returning  officer  (15  &  16  Vict.  c.  32, 
s.  5 ;  Ogilvic,  1865,  3  M.  589).  The  question  has  not  been  raised  in  Scot- 
land whether  a  provost  or  senior  magistrate,  who  is  himself  a  candidate 
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for  re-election  as  a  councillor,  is  entitled  to  act  as  returning  officer 
under  the  provisions  of  ss.  5  and  6,  15  &  16  Yict.  c.  32.  It  has,  however, 
been  settled  in  England,  by  a  long  series  of  decisions,  that  he  is  not 
{Owens,  1859,  28  L.  J.  Q.  B.  316;  Wliite,  1867,  L.  E.  2  Q.  B.  557  ;  Blizard, 
1867,  L.  E.  2  Q.  B.  55 ;  Morton,  [1892]  1  Q.  B.  39).  In  Scotland  the 
expediency  of  this  practice  is  recognised  bv  appointing  some  other  party 
(see  Kirriemuir,  1884,  12  K.  103;  Hillhead,  1886,  14  E.  18).  If  none  of 
the  magistrates  can  act,  or  if  the  person  who  should  act  declines  to  do  so, 
the  council  may  appoint  a  returning  officer ;  and,  failing  their  doing  so,  the 
town  clerk,  or  a  person  appointed  by  him,  may  act  (s.  33,  Burgh  Police 
Act,  1892). 

The  returning  officer  at  municipal  elections  may  vote  (s.  20  (7),  Ballot 
Act),  l)ut  may  not  give  a  casting  vote.  In  the  event  of  equality,  he  orders 
a  new  election  (3  &  4  Will.  iv.  c.  76,  s.  10 ;  Hamilton,  1875,  2  E.  299). 
The  returning  officer  is  required,  as  in  parliamentary  elections,  to  pr(:)^■ide 
everything  necessary  for  the  pull  (s.  20  (3),  Ballot  Act) ;  and  lie  is  entitled 
to  the  use  of  l)allot-boxes,  fittings,  etc.,  provided  for  parliamentary  elections, 
free  of  charge  (s.  14,  B.  A.). 

The  prcjAisions  in  the  Ballot  Act  as  to  the  taking  of  school  and  public 
rooms  for  pailiamentary  elections  do  not  apply  to  municipal  (s.  20  (7),  B.  A.). 

The  real  duties  of  the  returning  officer  do  not  begin  till  tlie  tune  arrives 
for  makuig  preparation  for  the  poll.  On  the  expiry  of  the  time  appointed 
to  receive  nominations,  the  returning  officer  will  lie  in  a  position  to  know 
definitely  if  a  ])oll  is  necessary,  and  in  which  wards.  He  must  then  begin 
to  make  his  arrangements,  as  the  Ballot  Act,  s.  20  (3),  imposes  the  same 
duties  on  provosts  in  this  respect  as  require  to  lie  carried  out  by  the 
returning  officer  in  ])arliamentary  elections. 

Dufiis  of  Tuirn  Clerk  at  an  approaching  election. — "  Town  clerk  "  includes 
the  (derk  ajjpointed  by  the  commissiijners  of  police  \inder  the  Police  Acts, 
1850  and  1862  (r.  65,  B.  A.).  He  cannot  be  a  councillor,  nor  may  he  be  the 
partner  of  a  councillor,  nor  can  he  interfere  in  elections,  except  as  regards 
his  statutory  duties,  and  he  cannot  vote  (."*»  &  4  "Will.  iv.  c.  76,  s.  28).  The 
notices  necessary  for  an  election  are  given  by  him  (s.  29,  ih. ;  s.  27,  3  &  4 
Will.  IV.  c.  77).  If  there  is  no  town  clerk  in  parliamentary  burghs,  the  duties 
fall  on  the  sheriff  clerk  of  the  county  (s.  27,  ih.). 

Xominations. — Notice  of  annual  election  must  be  given  at  least  ten  days 
before  the  first  Tuesday  in  November  (s.  8,  .'!  i'^'  4  Will.  iv.  c.  76) ;  and  this 
is  followed  by  a  notice  as  to  how,  where,  and  when  nominations  are  to  be 
made.  His  iluties  concerning  nominations  are  regulated  by  sec.  9,  i\Iunicipal 
Elections  Amendment  Act,  1868  ;  s.  3,  Munici]»al  Elections  Amendment  Act, 
1870  ;  s.  39  and  Schcd.  IX,  Burgh  I'olice  Act,  1892.  Tliere  must  be  a  ])roposer 
and  seconder  and  five  assenters,  ha\'ing  the  necessary  ward  qualitication,  and 
the  ])aper  nmst  be  signed  by  the  candidate  himself  (Sched.  IX,  Act  1892).  It 
must  be  intimated  to  the  town  clerk  before  4  ]).m.  of  the  Tuesday  innnedi- 
ately  preceding  the  election  day  (s.  39,  ih.).  Where  a  notice  directed  n(»mina- 
tion  papers  to  be  sent  in  before  5  ]).m.  on  a  day  that  was  too  late,  and  one 
paper  was  lodged  in  proper  time,  Itut  the  other  not  lodged  till  the  time 
mentioned  in  the  notice,  the  election  was  held  In  be  void  (Jfours,  1876,  1 
C.  P.  1).  670).  As  to  delivery  of  a  nomination  paper  on  Sunday,  see  in  re 
Wrsfhin-j/,  1854,  4  El.  &  Bl.  314 ;  nairlins,  I  846,  2  C.  P..  72.  ( )nly  the  name 
and  abode  of  eandidatfj  need  b(^  stated.  The  full  name  should  be  given. 
"  Eobert  \'.  .Mather"  is  not  the  ])roper  way  to  describe  "Eoliert  Vicars 
Mather"  (Ma/Iicr,  }H7C),  1  ' ".  IV  1 ».  5!)6).  "' William"  may  be  (•ontracted 
into  "Will."  illrnr,/,  12  g.   li.   I).  257);  and  "  W.  Pcnioni,"  iV.r  "  Willi;ini 
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Penford,"  was  held  a  iiiisnoiuer,  and  curalile  by  sec.  142,  5  (K:  0  Will.  iv. 
c.  76). 

Nominators  may  sign  initials  thus:  "W.  E.  Waller"  {Botvden,  1888, 
21  Q.  B.  D.  309 ;  see  also  Gkdhill,  1889,  23  Q.  B.  D.  136 ;  B.  v.  Hartlepool, 
21  L.  J.  Q.  B.  71 ;  R.  v.  Avery,  18  Q.  B.  D.  576). 

Notice  of  the  names  of  the  candidates  nominated  must  given  by  the 
town  clerk,  either  on  the  Thursday  or  the  Friday  succeeding  the  last  day  for 
nomination,  in  the  usual  way — on  the  doors  of  the  council  chambers,  parish 
churches,  and,  if  necessary,in  newspapers  (s.  9  and  Sched.C,  Municipal  Amend- 
ment Act,  1868).  AVhere  there  is  no  opposition,  persons  nominated  are 
declared  elected  (s.  3,  Municipal  Amendment  Act,  1870). 

Validity  or  Invalidity  of  Nomination  Fapr. — None  of  the  Statutes  have 
any  special  provisions  dealing  with  the  validity  or  invalidity  of  a  nomination 
paper  in  the  hands  of  the  town  clerk,  if,  as  seems  to  be  clear,  the  provisions 
of  the  Ballot  Act  in  regard  to  nominations  do  not  apply  to  municipal 
elections.  The  provisions  concerning  nominations  under  the  Municipal 
Elections  Amendment  Acts,  1868  and  1870,  and  the  Burgh  Police  Act, 
1892,  imply  certain  discretionary  powers  in  the  town  clerk,  and  the  right  to 
decide  the  validity  or  invalidity  is  presumed  l)y  the  best  authorities  to  be 
one  of  tliem  (Marwick,  p.  46).  His  decision  would  of  course  be  subject  to 
review  by  petition  in  the  Sheriff  Court  under  the  Corrupt  Practices  Act,  1890, 
if  the  ground  of  the  petition  fell  under  sec.  30.  It  has  recently  been  de- 
cided by  Ld.  Kincairney  in  the  (Juter  House,  and  acquiesced  in  {Hodge, 
1897,  35  S.  L.  E.  ),  that  challenge  of  an  election  on  the  ground  that 

returning  officer  accepted  and  afterwards  rejected  a  nomination  may  be 
brought  by  action  of  reduction  in  the  Court  of  Session,  notwithstanding 
sec.  30  of  the  Elections  (Corrupt  Practices)  Act,  1890. 

Withdrawal  of  Candidate  after  Nomination. — Notice  of  withdrawal  may 
be  given  to  the  town  clerk  not  later  than  4  p.m.  of  the  Thursday  preceding 
the  first  Tuesday  of  November.  It  must  be  in  the  form  of  Sched.  X  of  the 
Act  1892,  and  signed  either  by  (1)  the  person  nominated  and  his  proposer 
or  seconder,  or  (2)  his  proposer  and  seconder  and  one  of  the  five  assenters 
(s.  40,  ih.).  Withdrawal  is  not  competent  if  its  efiect  is  to  reduce  the  number 
of  nominations  in  a  burgh  or  ward  below  the  number  necessary  to  supply 
the  vacancies  (s.  40,  ih.). 

Presiding  Officers. — The  qualifications  necessar}'  under  3  &  4  Will.  iv.  c. 
77,  s.  4,  remain  unaltered  by  the  Ballot  Act.  Persons  qualified  are :  (1)  Advo- 
cates, (2)  Writers  to  the  Signet,  (3)  Solicitors  before  the  Supreme  Courts, 
(4)  Procurators  of  inferior  Courts,  of  not  less  than  three  years'  standing. 
Their  fees  are  the  same  as  in  parliamentary  elections ;  but  the  town  clerk,  if 
he  acts  as  presiding  officer,  is  not  entitled  to  a  fee  (3  &  4  Will.  iv.  c.  76,  s.  30). 
Clerks  require  no  special  qualification,  and,  as  in  the  case  of  presiding  otticers, 
are  appointed  by  the  returning  officer.  Although  not  expressly  enjoined  l)y 
the  Act,  declarations  of  secrecy  are  as  necessary  for  officials  in  municipal  as 
in  parliamentary  elections,  otherwise  secrecy,  which  is  the  essence  of  voting 
by  ballot,  might  be  entirely  disregarded. 

Agents. — The  appointment  of  agents  is  not  expressly  authorised  by  the 
Ballot  Act ;  1  )ut  if  an  agent  is  appointed,  and  a  notice  in  writing  of  such 
appointment  is  given  to  the  returning  officer,  the  provisions  of  the  Act  with 
respect  to  agents  of  candidates  apply  (s.  20  (6),  B.  A.). 

Counting  the  Votes  is  conducted  in  the  same  way  as  in  parliamentary 
elections.  The  returning  officer,  however,  reports  to  the  tow^n  clerk  (1)  the 
number  of  ballot  papers  rejected,  under  their  several  heads,  (2)  with  regard 
to  the  verification  of  the  ballot  paper  accounts  (r.  36,  B.  A.).     He  should 
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proceed  with  the  counting  as  quickly  as  possible,  as  the  result  requires  to  be 
declared  the  day  after  the  election. 

Declaration  of  the  Poll. — The  result  must  be  declared  within  the  Town 
Hall  or  other  public  building  in  the  burgh  between  12  and  2  p.m.  on  the 
next  day  after  the  election  (3  e^'  4  Will.  iv.  c.  76,  s.  10).  Intinuition  of  the 
result  is  given  by  him  to  the  successful  c^uididates,  and  they  are  re([uired  to 
attend  at  the  Town  Hall  on  the  second  lawful  day  after  the  election  to 
declare  whether  they  accept  or  decline  office  (33  &  3-4  A'ict.  c.  92,  s.  3). 
Failure  to  attend,  unless  a  sufficient  explanation  is  gi\  en  in  writing,  is  liel<l 
to  imply  a  declinature  (3  e^  -4  Will.  iv.  c.  7G,  s.  13). 

Custody  and  Insjjcction  of  Election  Papers. — The  election  papers  are 
sealed  up  by  the  returning  officer  and  lianded  to  the  town  clerk,  and  kept  Ijy 
him  (r.  64,  B.  A.).  He  retains  the  l)allot  papers  for  a  year,  and  then,  unless 
directed  by  an  order  of  the  Slieriff  Court  (jr  other  tribunal  in  which  a 
municipal  election  is  questioned,  causes  them  to  be  destroyed  (r.  39,  64  {a), 
B.  A.). 

Inspection  of  (1)  rejected  ballot  papers,  and  (2)  ballot  papers  and 
counterfoils,  is  allowed  only  on  the  order  of  tlie  Sheriff  or  any  comjietent 
tribunal,  upon  such  conditions  as  the  Court  may  impose  (r.  40,  41,  64  (//)  («), 
65  B.  A.) ;  (3)  of  all  other  documents  may  be  made  at  any  time  and  hy  any 
person,  subject  to  such  regulations  as  may  be  prescribed  by  the  council  of  the 
burgh  and  a})pro^'ed  by  tlie  Secretary  of  State  (r.  42,  64  {a),  \\.  A.). 

Casual  Vacancies. — ^'acancies  in  municipal  elections  caused  by  (1)  an 
equality  of  votes,  i.e.  double  returns,  (2)  a  candidate  Ijeing  elected  for 
more  than  one  ward,  (3)  a  candidate  declining  or  failing  to  accept  office, 
(4)  fewer  candidates  1  leing  elected  for  a  ward  than  there  are  "vacancies — are 
filled  up  bv  the  jtrocedure  of  the  Ballot  Act,  and  a  new  election  by  the 
electors  is  necessary  (s.  22,  B.  A. ;  s.  10,  3  &  4  Will.  iv.  c.  76 ;  31  &  32  Yict. 
c.  108,  s.  9).  An  exception  is  introdiiced  by  sec.  32,  Burgh  Police  Act,  1892, 
in  the  case  of  a  double  return  or  failure  to  nominate  candidates  in  a  burgh 
situated  in  any  island  of  Scotland.  The  council  fill  \\\)  the  vacancy 
themselves.  So  also  in  casual  vacancies  under  sec.  72  of  the  Burgh  Police 
Act,  when  a  councillor  vacates  his  seat  voluntarily,  or  under  any  statutory 
provision,  the  council  elect  a  successor. 

Ad  intrrim  Vacancies,  i.e.  caused  ].)y  death,  disqualification,  or  resigna- 
tion, are  filled  up  by  the  remaining  members  of  council  at  a  meeting  to  l^e 
called  on  five  days'  notice.  The  appointment  does  not  extend  1)eyond 
the  first  Tuesday  of  November  thereafter,  the  date  of  tlie  next  ensuing 
general  election  (3  &  4  Will.  iv.  c.  76,  s.  25;  c.  77,  s.  23).  It  is  not 
necessary  to  fill  u])  all  the  vacancies,  but  enough  to  constitute  a  quoi'um 
{Simc,  1877,  5  Jf.  132).  When  the  seat  hasljeen  declared  vacant  on  ])etition, 
and  no  one  else  has  been  declared  elected,  the  Town  ( 'ouncil  of  E(hnl>urgli,  act- 
ing on  tlie  opinion  of  counsel,  themselves  a]»])ointed  a  representative  {Mari^hall 
V.  I)ryl)()rou(jh,  6  -Ian.  1 891).  Tliis  course  seems  at  least  doul)tful  (see  sec.  45, 
Elections  (Sc(^tland)  (Corrupt,  etc.)  Act,  1890  ;  and  cf.  sees.  33,  36,  F.ocal 
Government  Act,  1889). 

Ckallewjc  of  Elections,  if  involving  questions  of  bribery,  disqualilication 
of  candidate,  or  his  undue  clcrtion,  must  l)e  in  terms  of  Election.s  (Scotland) 
(Corrupt,  etc.)  Act,  1890.  (Sec  VAA-M.Tum  PiaiTJuN.)  Challenge  on  any  other 
ground  is  made  by  an  action  of  rctluction  or  declarator,  or  other  competent 
leo-al  process.  (See,  as  to  nominations,  //(«///»,  1897,  35  S.  L.  K.  .)  The 
action  must  be  In-ought  within  one  month  from  tlie  date  of  election  (16  "N'ict. 
c.  26,  s.  5;  JJreu\  1854,  17  1).  51  ;   Thorn,  1.S.S5,  12  I.'.  701). 

[Marwick    on     Municipal   Eledions;    Muirhead,    /'ulirc    Oovernmcnl    in 
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Burghs  {Burgh  Folice  Act,  1892);  Irons,  Police  Law;  Eogeis  on  Elections; 
Crichton  on  the  Ballot  Act ;  Blair,  Election  Manual.'] 

See    CoRKUPT   Practices;    Election   Petition    (Municipal);   Burgh 

PARLIAMENTAIiY   ELECTION. 


lYIlinuS  publicum. — The  nearest  approach  to  a  definition  of  the 
expression  munus  puhlicum  in  Roman  law  is  in  Dig.  50.  4.  14 :  PuUicum 
munus  dicitur,  quod,  in  administrandd  repullicd  cum  sumptu  sine  titalo 
dignitatis  subimiis.  The  distinction  between  honores  and  nmncra  was  one 
of  considerable  importance,  and  a  whole  title  of  the  Digest  (50.  4)  is  occnpied 
with  the  statement  of  examples  illnstrating  the  distinction.  A  duty  which 
was  in  its  nature  a  munus  'puMicurii  could  be  imposed  on  a  person  against  his 
will,  and  the  person  on  whom  it  devolved  was  not  entitled  either  to  decline 
it  or  to  retire  from  it.  Thus,  since  the  office  of  ttitor  was  a  7nunus  publicum , 
it  was  only  on  the  ground  of  certain  cxc7isationcs,  specified  by  Statute,  that  a 
person  on  whom  the  office  devolved  could  obtain  exemption,  and,  further, 
such  an  exemption  could  be  obtained  only  if  the  recognised  ground  of 
exemption  were  stated  to  the  magistrate  within  a  prescribed  time. 
Similarly,  in  the  region  of  private  law,  the  office  of  trustee  (_tidcicom- 
missarius)  was  recognised  as  corapulsorily  imposed.  So,  in  public  law,  the 
duty  of  sitting  on  the  local  senate  or  serving  the  'iitunicipium  as  a  decario, 
or  taking  other  pul)lic  office  in  the  community,  constituted  a  munus piuUieum. 

In  modern  law  the  term  is  sometimes  used  to  denote  an  office,  the  duties 
of  which  are  performed  to  the  public,  or  some  particular  community,  so  that 
any  member  of  the  public,  or  of  the  community,  may  compel  their  perform- 
ance. Thus  the  offices  of  judge,  parish  clergyman,  parochial  teacher,  and 
other  public  administrative  officials  are  munera  puhlica.  It  has  been  laid 
down  as  a  general  principle  in  Englisli  law  that  "  if  a  man  takes  upon  him 
a  public  employment,  he  is  bound  to  serve  the  public  as  far  as  the  employ- 
ment extends,  and  for  refusal  an  action  lies  "  (per  Ld.  Holt  in  Lane,  1690, 12 
Mod.  Rep.  484).  So  in  the  leading  case  {Ashhg,  1G98,  Ld.  Raymond,  ii.  938  : 
iii.  320  ;  Smith,  Leading  Oases,  10th  ed.,  vol.  i.  p.  230)  it  was  held  that  a  man 
who  had  the  right  to  vote  at  an  election  for  members  of  Parliament  miglit 
maintain  an  action  against  the  returning  officer  for  refusing  to  admit  his 
vote,  though  his  right  was  never  determined  in  Parliament,  and  though 
the  persons  for  whom  he  offered  to  vote  were  elected.  Somewhat  similar 
are  the  English  cases  in  which  it  has  been  held  that  an  action  lies  against  a 
Sheriff  for  delaying  to  execute  a  writ,  whereby  the  plaintiff  incurred  unneces- 
sary costs  {Mason,  1841,  1  Q.  B.  974);  and  against  an  officer  of  customs,  for 
refusing  to  sign  a  bill  of  entry,  without  payment  of  excessive  duty  {Barry, 
1839,  10  A.  &  E.  646  ;  as  to  an  action  against  a  clergyman  for  refusing  to 
solemnise  a  marriage,  see  Davis,  1841,  1  Q.  B.  900).  Again,  the  duties  of  a 
common  carrier  are,  in  certain  aspects,  of  the  nature  of  munera  puhlica, 
inasmuch  as  he  holds  himself  out  in  a  public  character  and  undertakes  the 
carriage  of  goods  for  any  of  the  public  indiscriminately,  from  and  to  a  certain 
place(Bell,  Prm.  s.  160). 

The  idea  of  a  public  office — a  munus puUieum  under  the  State  or  otlierwise 
— is  also  important  in  determining  the  duration  of  the  appointment.  Where 
the  office  is  one  of  the  recognised  munera  puhlica,  as  that  of  a  parish  minister, 
or  parochial  schoolmaster  appointed  previous  to  the  Education  Act  of  1870, 
the  law  imputes  perpetuity  to  the  appointment,  though  it  be  not  expressed 
in  the  contract  {Duff,  1799,  Mor.  9576  ;  Mitchell,  1883,  10  R.  982).  The  law 
iipplicable  to  appointments  ad  vitam  ant  culptam  may  be  summarised  thus  : 
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either  the  appoiutment  must  expressly  bear  that  the  appointee  is  to  hold 
office  for  life,  or  the  office  must  be  of  such  a  nature  that  a  life-appointment 
is  necessarily  implied.  In  this  last  class  are  embraced  only  offices  of  the 
nature  of  muncra  puhlica.  Public  officers  are  irremoveable  except  for  fault. 
Holders  of  benefices  in  the  Church  are  public  officers,  and  these  offices  are 
munera puUica  (per  Ld.  Pres.  Inglis  in  Hastie,  1889,  16  R  715,  at  p.  371). 


Murder. — Murder  is  a  branch  of  criminal  homicide,  the  other 
branch  being  culpable  homicide.  The  dividing  line  between  murder  and 
culpable  homicide  is  frequently  very  fine.  The  distinction  between  these 
crimes  is  tliat  in  the  case  of  murder  there  must  be  wilful  and  malicious 
intent  to  kill,  or  wicked  recklessness  as  to  consequences,  while  in  the  case 
of  culpable  homicide  the  malicious  purpose  and  abandoned  depravity  as  to 
results  are  absent.  In  many  cases  there  can  be  no  dubiety  that  the  crime 
which  has  been  committed  is  murder.  Thus,  if  no  exonerating  circum- 
stances are  present,  it  is  murder  to  kill  with  intent  to  cause  the  death  of 
any  person.  It  is  murder  if  a  person  intends  to  cause  grievous  bodily 
injury  to  another,  and  death  results.  It  is  murder  if  A.  is  killed,  although 
the  intention  was  to  kill  or  dangerously  injure  B.  If  anything  be  done 
with  an  unlawful  ol)ject,  death  being  a  likely  result,  there  is  murder  if 
death  ensue,  although,  it  may  be,  there  was  no  intent  to  injure  anyone. 
It  is  murder,  if  death  results,  where  the  intention  was  to  do  grievous 
bodily  injury  to  facilitate  the  commission  of  a  serious  crime,  or  aid  the 
escape  of  the  offender. 

The  degree  of  recklessness  which  may  bring  a  crime  up  to  murder  is 
always  a  question  of  circumstances.  If  the  victim  be  a  child,  or  an  aged 
person,  or  a  weakling,  the  same  conduct  may  l)e  held  to  amount  to 
murderous  recklessness  which  would  not  be  so  held  where  the  murdered 
person  is  strong  and  fully  grown.  The  mental  condition  of  tlie  accused  is 
always  an  element  to  be  considered  in  determining  whether  homicide  of  the 
first  or  second  degree  has  been  committed.  Thus  where  there  is  mental 
weakness  or  disease,  not  inferring  complete  irresponsibility,  there  is  culpable 
homicide,  where  the  same  crime,  in  a  person  of  sound  mind,  would  be 
murder  {Fenjuson,  1881,  4  Coup.  552  ;  Thomson  or  Brown,  1882,  4  Coup. 
596 ;  Gove,  1882,  4  Coup.  598  ;  Smith,  1893,  1  Adam,  34  ;  Ahercrombie, 
1896,  2  Adam,  163).  Although  intoxication  is  no  defence  to  a  crime,  the 
jury  may  nevertheless  take  such  a  condition  into  account  in  considering 
whether  a  crime  is  murder  or  culpable  homicide  {Kane,  1892, 3  White,  386). 

The  mode  in  which  murder  is  committed  is  immaterial.  Thus  death 
may  be  caused  by — 

1.  Personal  Violence. — There  is  no  distinction  between  a  lethal  and  a 
non-lethal  weapon.  Murder  may  be  accomplished  without  tlio  use  of  any 
weapon,  as  by  lying  on  a  person's  chest  and  smoLhcring  him  {Bnrkr  and 
ypDov/jal,  1828,  Syme,  345),  or  by  throwing  sulphuric  acid  in  a  person's  face, 
and  thus  causing  death.  Tfiere  may  be  nmrder  where  death  results  from 
blows  witli  the  fist.  Murder  may  be  accomplislied  even  witliout  a  show  of 
violence.  Tlius  a  person  may  be  starved  to  tleath,  or  pushed  over  a  preci- 
pice, or  he  may  be  killed  by  the  cutting  of  a  rope  {M'Callum  and  Corner, 
1853, 1  Irv.  259),  or  l)y  the  tilting  up  of  a  board,  so  that  he  falls  (Camjihcll, 
1836,  1  Swill.  .")09),  or  by  the  setting  of  a  Hjiring-guii  {('r(iv\  182G,  Synic, 
188  and  21U,  and  Shaw,  194).  Where  grievous  bodily  injury  is  evidently 
designed,  and  death  results,  the  crime  is  murder.  Put  if  death  was  not  a 
probable  consequence  of  the  violence  used,  the  homicide  will  (nily  lie  of  the 
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second  degree.  In  this  respect  it  is  in  favour  of  the  less  serious  crime  that 
the  accused  discarded  a  deadly  weapon  and  used  his  fists.  It  is  no  defence, 
however,  that  the  deceased  in  a  manner  brought  his  fate  upon  him,  as  by 
challenging  his  antagonist  to  a  duel.     The  crime  in  such  a  case  is  murder. 

2.  By  Poisoning. — It  is  not  essential  that  the  fatal  dose  be  administered 
by  the  mouth ;  it  may  be  introduced  into  the  body  at  other  localities.  The 
drug,  moreover,  need  not  be  noxious  in  general ;  it  is  suthcient  that  the 
victim's  particular  condition  makes  it  hurtful,  and  that  this  is  known  to 

the  accused. 

3.  By  Death  resulting  from  the  Commission  of  a  Serious  Crime.— It  death 
results  in  the  course  of  the  commission  of  a  serious  crime,  it  is  murder, 
though  there  was  no  intention  of  killing,  or  even  of  seriously  injuring,  the 
deceased.  Thus  it  is  murder  if  a  pregnant  woman  die  owing  to  the  means 
employed  to  cause  her  to  abort  {Pieid,  1858,  3  Irv.  235  ;  Bae,  1888,  2  White, 
62).  It  is  murder  if  a  child  die  through  being  recklessly  exposed  to  the 
weather  {Kerr,  1860,  3  Irv.  645).  If  death  result  from  an  act  of  fire-raising, 
or  as  the  consequence  of  a  struggle  with  a  robber,  the  crime  is  murder. 

Defence  of  Provocation. — Verbal  abuse,  jostling,  or  throwing  filth,  do  not 
justify  retaliation   by  assault.     The   crime  may  amount  to  murder  even 
where  death  was  caused  by  a  blow  from  the  fist  {Wright,  1835,  1  Swin.  6). 
The  violence   oftered   must   cause  reasonable  alarm  of   serious  injury  to 
justify   the    extreme   retaliation  of  homicide.      If  the  retaliation  is  not 
reckless  and  grossly  vindictive,  it  will  be  difficult  to  reach  the  conclusion 
that  murder  was  intended.     Thus  if  a  man  is  provoked  by  a  blow,  and 
retaliates   with  a  blow,  or  even  with  several  blows,  the  crime,  if  death 
results,  is,  at  the  most,  culpable  homicide.     Provocation  is  no  defence  if  an 
interval  of  time  has  elapsed  between  tlie  provocation  and  the  retaliation 
{Alison,  1838,  2  Swin.  167).    Again,  if  the  retaliation  is  made  with  dehber- 
ation  and  vindictiveness,  so  as  to  indicate  a  spirit  of  revenge  rather  than 
loss  of  presence  of  mind,  the  plea  of  provocation  loses  its  efficacy.     Thus 
if,  in  retaliation  for  a  blow,  a  man  were  to  place  poison  in  the  food  of  him 
who   has  given   the  provocation,  he   would   be   guilty   of  murder  if  the 
poisoned  food  were  taken,  and  death  resulted.     It  is  not  a  good  defence  to 
a  charge  of  murder  that  the  person  killed  was  in  the  act  of  stealing  the 
assailant's  property.     Thus  it  is  murder  to  shoot  a  poacher  or  a  thief  by 
means  of  a  spring-gun  {Craw,  1827,  Syme,  188).     An  officer  of  the  law  who 
is  charged  with  the  duty  of  executing  a  warrant  is  bound  to  use  force  if  he 
is  resisted.    It  is  therefore  no  defence  to  a  person  who  has  in  these  circum- 
stances killed  the  officer,  to  urge  that  the  officer  was  using  violence.     If, 
however,  the  officer  meet  his  death  while  executing  a  defective  ^yarrant,  or 
while  acting  outwith  the  jurisdiction  of  the  magistrate  who  issued  the 
warrant,  or  in   arresting  the   wrong  person,  it   is   always  a  question  of 
circumstances  whether  the  crime  is  or  is  not  murder.     The  ordinary  rule 
applies  to  such  cases,  namely,  that  the  person  attacked  will  be  excused  in 
putting  the  officer  to  death  only  if  the  conduct  of  the  officer  has  been  such 
as   to  excite  reasonable  apprehension   of   serious   injury.     On   the  same 
grounds  an  officer  who  is  in  course  of  executing  a  warrant  is  only  justified 
in  putting  to  death  the  person  against  whom  the  warrant  is  issued  if  the 
latter  has  threatened  the  officer  with  serious  injury,  or  subjected  him  to 
actual  violence  of  a  dangerous  character.     It  is  not  enough  that  the  officer 
was  merely  afraid  of  being  struck.     An  officer  is  guilty  of  murder  _  if  he 
kills  a  person  against  whom  he  holds  a  warrant  who  was  endeavouring  to 
avoid  execution  by  flight. 

If  an  officer  in  executing  an  illegal  warrant,  or  in  executing  a  legal 
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warrant  illegally  or  on  the  wrong  person,  kills  the  person  he  was  endea- 
vouring to  capture,  the  crime  may  amount  to  murder,  unless  the  officer 
could  not  reasonably  be  expected  to  know  of  the  irregularity  or  illegality. 

Soldiers  and  sailors  are  justified  in  killing  when  this  is  in  the  line  of  their 
duty.  When  they  are  not  on  duty  they  are  in  the  position  of  any  other 
citizens.  Even  when  they  are  on  duty  they  are  only  justified  in  putting 
civilians  to  death,  on  the  occasion  of  a  riot,  if  they  have  been  seriously 
attacked  or  threatened,  not  if  they  have  merely  been  insulted  verl)ally,  or 
even  if  they  have  been  pelted  with  missiles  of  a  non-dangerous  character. 

The  prosecutor,  in  a  charge  of  murder,  must  always  prove  that  the 
injurious  act  libelled  caused  the  death  of  the  person  alleged  to  have  been 
murdered.  The  defence  of  malum  regimen  falls  to  be  considered  in  this 
connection.  This  defence  is  proponed  where  the  accused  maintains  that  the 
deceased  perished  not  directly  from  the  injury  inflicted  by  the  accused,  but 
owing  to  the  bad  treatment  accorded  to  the  injury  either  by  the  deceased 
himself  or  by  his  medical  attendants.  This  defence  will,  of  course,  be  more 
readily  upheld  where  the  original  injury  was  slight  and  not  of  itself  likely 
to  cause  death.  It  is  no  defence  to  a  charge  of  murder  that  death  was  due 
to  a  disease  following  upon  the  injury  inflicted,  when  such  supervening 
disease  was  the  natural  result  of  the  injury.  And  in  such  a  case  the 
prosecutor  is  not  bound  to  set  forth  the  disease  in  the  charge  {Stewart,  1858, 
a  Irv.  206). 

There  must  be  no  dubiety  as  to  the  cause  of  death.  If  the  injury  niflicted 
is  only  one  of  several  circumstances,  to  any  one  of  which  death  may  be 
attributed,  there  can  be  no  conviction  of  murder.  Thus  if  robbers,  by  the 
noise  they  make  in  breaking  into  a  house,  so  terrify  a  woman  on  clnld-bed 
that  she  "dies,  thev  cannot  be  charged  with  her  murder  {Duff  and  Others, 
1707,  Hume,  i.  182  ;  Kinninmonth,  \h.  183).  It  is,  however,  no  defence  to 
a  charge  of  murder  that  the  person  fatally  attacked  was  on  deathbed. 
Nor  is  it  a  defence  that  the  injury  inflicted  was  not  necessarily  fatal,  but 
would,  in  more  favourable  circumstances,  have  been  cured.  Thus  if  a  man 
bleed  to  death  owing  to  there  being  no  surgeon  near  at  hand,  his  assailant 
is  guilty  of  murder,  although  death  would  have  been  easily  prevented,  could 
a  surgeon  have  been  procured. 

There  is  no  defence  in  the  law  of  Scotland  based  on  lapse  of  time 
between  the  infliction  of  tlie  injury  and  the  death  of  the  victim.  So  long 
as  the  death  can  be  indubitably  traced  to  the  injury,  it  is  of  no  moment 
that  a  long  period  of  time  has  elapsed  between  the  one  event  and  the 
other. 

To  give  ground  for  a  charge  of  murder  the  person  killed  must  have  been 
an  existing  Jiuman  creature.  The  destruction  of  a  cliild  in  utero  is  not 
murder. 

fndictment.—ThQ  Act  of  1887  (50  &  51  Vict.  c.  35,  Schcd.  A)  gives  the 
following  forms  nf  indictment  in  cases  of  murder: — 

You  did  as^;ault  Theresa  Unwin,  your  wife,  and  did  Leal  her,  ami  <li'l   iiuu'.Kt 

Vou  did  stab  Thomas  Underwood,  baker,  of  Shiels  Place,  Oban,  and  did  niurder 

V'uu  did  adiiiini.-Ler  poi.'iuu  lu  Vincent  Wontner,  your  .^on,  and  did    murder 


her 

liini 
liim 


.  .  .  Yoii  did  .stran^de  Mary  Shaw,  millworker,  dau<,diler  of  John  Shaw,  res^iding  at 
JuniiJer  Green,  in  llie  County  of  Midiolhian,  and  did  niur<K'r  lier   .  .  . 

Punishnent. — The  punishment  of  murder  is  death,  and  conliscalidU   of 
moveables. 
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[Hume,  i.  254 ;  Alison,  i.  2  ;  Burnett,  46  ;  Macdonald,  120  ;  Anderson, 
Crim.  Lata,  70.] 

See  Homicide;  Casual  Homicide;  Justifiable  Homicide;  Culpable 
Homicide  :  Attempt  to  Murdek. 


rVl  u  SSC I S .  — See  Fishings. 


Mutiny — "Implies  collective  insubordination,  or  a  combination  of 
two  or  more  persons  to  resist,  or  to  induce  others  to  resist,  lawful  military 
authority"  {Marrual  of  Militan/  Lair,  War  Office,  1894,  p.  20).  Sec.  7  of 
the  Army  Act,  1881  (44  &  45  Vict.  c.  58),  provides  as  follows:  "Every 
person  subject  to  military  law  who  commits  any  of  the  following  offences ; 
that  is  to  say,  (1)  causes,  or  conspires  with  any  other  persons  to  cause,  any 
mutiny  or  sedition  in  any  forces  belonging  to  Her  Majesty's  regular, 
reserve,  or  auxiliary  forces,  or  navy ;  or  (2)  endeavours  to  seduce  any 
person  in  Her  Majesty's  regular,  reserve,  or  auxiliary  forces,  or  navy,  from 
allegiance  to  Her  Majesty,  or  to  persuade  any  person  in  Her  Majesty's 
regular,  reserve,  or  auxiliary  forces,  or  navy,  to  join  in  any  mutiny  or 
sedition ;  or  (3)  joins  in,  or  being  present  does  not  use  his  utmost 
endeavours  to  suppress,  any  mutiny  or  sedition  in  any  forces  belonging  to 
Her  Majesty's  regular,  reserve,  or  auxiliary  forces,  or  navy ;  or  (4)  coming 
to  the  knowledge  of  any  actual  or  intended  mutiny  or  sedition  in  any  forces 
belonging  to  Her  Majesty's  regular,  reserve,  or  auxiliary  forces,  or  navy,  does 
not  without  delay  inform  his  commanding  officer  of  the  same,  shall  on  con- 
viction Ijy  court-martial  be  liable  to  suffer  death,  or  such  less  punishment 
as  in  this  Act  mentioned."  Civilians  who  endeavour  to  seduce  persons 
serving  in  Her  Majesty's  sea  or  land  forces  from  allegiance  to  Her  Majesty, 
or  to  incite  such  persons  to  commit  any  traitorous  act,  can  he  sentenced 
by  a  Criminal  Court  to  penal  servitude  for  life  (37  Geo.  in.  c.  70  ;  7  Will.  iv. 
and  1  Vict.  c.  91).  Mutiny  in  the  navy  is  dealt  with  in  sees.  10  to  10  of 
the  Naval  Discipline  Act,  1866  (29  &  30  Vict.  c.  109).— [See  iManual  of 
Military  Lair  (War  Office,  1894) ;  Thring,  Criminal.  Law  of  the  Nainj.] 
See  Army. 


lYIutlial  Gable— See  Common  Gable. 

IVIutual  Settlement.— See  Eevocability;  Settlement;  Will. 


lYIutuum  is  the  gratuitous  loan  of  things  which  are  usually  estimated 
by  nundjer,  weight,  or  measure,  on  condition  that  an  equal  quantity  of  things 
of  the  same  kind  shall  be  returned.  Mutimm,  a  loan  for  consumption,  is 
contrasted  with  eoi/imodatum,  a  loan  for  use.  It  M'as  one  of  the  contracts 
re,  since  delivery  of  the  res  mutua  was  required  to  constitute  the  obligation. 
In  mutuum  the  property  in  what  is  lent  passes  to  the  borrower  {Dig.  12. 
1.  2.  2).  Accordingly,  as  a  general  rule,  no  one  can  lend  in  this  form  unless 
he  is  owner  and  has  the  capacity  of  alienation  {Dig.  12.  1.  2.  4;  26.  8.  9.  pr.). 

The  duty  of  the  borrower  is  to  restore,  not  the  identical  things,  but  as 
much  of  the  same  kind  and  quality,  or,  as  it  is  otherwise  expressed,  the  things 
have  to  be  returned  not  in  specie,  but  in  generc.     As  the  property  in  the 
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things  lent  passes  to  the  borrower,  the  loss  of  them  by  inevitable  accident 
does  not  excuse  him  from  restoring  an  equivalent.  Unless  a  date  for  repay- 
ment is  agreed  upon,  expressly  or  by  implication,  repayment  can  be 
demanded  at  any  time.  The  borrower  cannot  be  compelled  to  pay  interest 
on  the  loan,  unless  he  has  undertaken  to  do  so  in  an  independent  atipnlatio. 
The  action  under  which  the  lender  establishes  his  claim  against  the  bor- 
rower is  the  co/uUdio  certi. 

By  the  SC.  Macedonianum  it  was  enacted  that  no  action  should  lie  for 
the  recovery  of  money  lent  to  a  son  under  the  power  of  liis  fatlier.  The 
enactment  applied  only  to  loans  of  money,  but  to  these  it  applied  even 
though  veiled  under  the  loan  of  some  other  commodity  immediately  con- 
vertible into  money  (Diff.  14.  6.  7.  •'■>).  The  operation  of  the  enactment  was 
excluded,  if  the  son,  on  becoming  sui  Juris,  ratified  the  contract  (Cod.  4.  2S. 
2) ;  if,  and  so  far  as,  the  loan  was  in  rem  vcrsum  of  the  father  {.Dii/.  14.  6.  7. 
12-14) ;  if  the  lender  had  good  ground  for  believing  that  the  son  was  sui 
juris  (Dig.  14.  6.  3  pr.)  ;  or  if  the  father  had  consented  to  the  transaction 
(Cod.  4.  28.  2 ;  Dir/.  12.  1  ;  Cod.  iv.  1 ;  Inst.  iii.  14  pr.)  As  to  the  SC. 
Macedonianum,  see  Dv/.  14.  6 ;  Cod.  4.  28 ;  List.  iv.  7.  7.  The  distinctive 
features  of  mutuum,  and  the  main  differences  between  mutuum  and  com- 
mof/«^m?i,  are  dealt  with  in  the  following  Scots  authorities: — Stair  i.  1 1  : 
More,  Xotes  on  Stair,  Ixxi :  Ersk.  Inst.  iii.  1.  18  :  Bankt.  i.  354:  Bell,  Frin. 
s.  200  ;  Bell,  Com.  i.  275. 


Name,  Change  of. — In  Scotland,  unless  iu  the  case  of  an 
officer  under  the  Crown  or  the  holder  of  a  public  office,  it  is  not  necessary 
for  a  person  desiring  to  change  his  name  to  obtain  the  authority  of  the 
Court  to  do  so;  and  a  petition  for  such  authority  will  be  refused  {FnrhnKj, 
1880,  7  li.  910,  per  Ld.  I'res.  Inglis).  A  Writer  to  the  Signet  having 
obtained  the  royal  licence  to  assume  an  additional  surname,  presented  a 
petition  to  the  Court  to  sanction  his  using  it  in  all  legal  acts  and  deeds 
and  judicial  proceedings.  Ld.  Pres.  lIoi)e  said :  "  This  petition  should  be 
withdrawn  as  unnecessary.  I  do  not  remember  to  have  ever  seen  an 
application  of  this  nature.  In  the  case  of  a  Notary  Public  I  liave  seen  such 
an  application,  but  not  in  any  other.  There  is  no  need  of  the  authority  of 
the  Court  to  enable  a  man  in  Scotland  to  eliange  his  name"  (Yoidh/,  18.">5, 
13  S.  2G2). 


Nationality.  —  ih-itish  nationality  is  the  status  of  a  liritish  sul)- 
ject,  a  per.soii  who  owes  allegiance  to  the  Crown  and  is  entitled  to  its 
l)rotection.  All  wlio  do  not  ])ossess  it  are  aliens  (see  Alikn).  At  common 
law  it  was  determined  liy  tJic  feudal  ]trinci]»l('  of  allegiance  depending  on 
Itirth  undei'  tlie  control  and  protection  of  tlie  sovereign,  that,  is,  in  jiractice 
(though  not  in  strict  theory),  on  birth  within  the  British  (hmiinions. 
Froledio  traliit  sidtjcdioncm  d  suhjcctio  jirutcitioneni  (1  Blackstone,  300).  It 
was  "  impo.sed,  and  not  merely  olleicd  loi-  acceptance"  {yEnnis  Macdonahl's 
case,  1747,  18  St.  Tri.  857  ;  Westlake,  Frio.  Int.  Law,  ]..  :12:!),  and  it,  was 
inalienable,  according  to  tlic  rule,  rigidly  enlVirccd  liy  the  Knulisb  Courts, 
nrino  potest  cxacre  pufrlam.      It  was  not  d(!pendent  on  descent. 

These    rules    of    tlif    <'()iiiniMn   law    have   been   materially   iiMicliticd    b}- 


396  NATIONALITY 

statute,   aud  now  British  nationality  may  be  acquired  in  the  following- 
ways  : — 

(1)  By  birth,  under  the  common  law  rule  al)ove  stated,  with  certain 
exceptions,  every  person  born  within  the  British  dominions,  and  no  one 
born  beyond  them,  is  a  "  natural-born  British  subject,"  without  reference  to 
the  nationality  of  his  parents.  The  exceptions  are,  children  1  )orn  in  a  place 
within  the  British  dominions  which,  at  the  time  of  Ijirth,  is  in  hostile 
occupation,  their  father  being  an  alien  enemy  {Calvin  s  case,  1608,  7  Coke, 
18  a),  and  children  Ijorn  within  the  British  dominions  to  an  alien  father 
who  is  an  ambassador  or  other  diplomatic  agent  accredited  to  the  Crown  by 
a  foreign  sovereign.  These  are  aliens.  On  the  other  hand,  the  children 
of  a  British  ambassador,  born  abroad,  are  natural-l)orn  British  sul)jects 
{Calvin's  case,  siqjra),  a  rule  which  does  not  extend  to  the  children  of 
officers  in  the  military  service  of  the  Crown  abroad  {Dc  Geer,  1882,  22  Ch. 
D.  243).  These  exceptions  are  explained  by  reference  to  the  theoretical,  as 
distinguished  from  the  practical,  rule  deterndning  nationality  at  common  law. 

(2)  By  statute,  British  nationality  in  certain  cases  depends  on  descent. 
The  term  "  natural-born  British  suljject "  was  gradually  extended,  so  that  by 
the  combined  effect  of  a  series  of  statutes  it  now  includes  any  person  whose 
father  or  paternal  grandfather  was  born  within  the  British  dominions, 
and  is  at  the  time  of  such  person's  birth  a  "  natural-born  British  subject." 
To  produce  this  result, "  the  two  characters  of  subject  and  subject  by  birth 
must  unite  in  the  father "  {Doc  d.  Thomas,  1824,  2  St.  Tri.  X.  S.  105, 
at  120,  2  B.  &  C.  779 ;  Dandas,  1839,  2  D.  31  ;  7  Anne,  c.  5,  s.  3  ;  4  Geo.  ii. 
c.  21,  s.  1  ;  13  Ctco.  hi.  c.  21,  s.  1).  This  statutory  extension  of  the  term 
does  not  apply  where  the  father  or  grandfather  through  whom  the  status 
is  claimed,  though  a  "  natural-ljorn  British  subject,"  is  at  the  time  of  the 
child's  l)irth  in  the  service  of  a  foreign  State  at  war  with  Great  Britain 
(4  Geo.  II.  c.  21,  s.  2).  The  Acts  have  been  so  construed  that  the  status 
thus  given  is  strictly  personal,  in  the  sense  that  it  is  not  transmitted  to 
descendants  {Dc  Gccr,  1882,  22  Ch.  D.  243  ;  in  re  Willoaghhy,  1885,  30  Ch. 
D.  324  ;  Westlake,  p.  326). 

Nationality  acquired  Ijy  descent  under  these  statutes  is  never  inherited 
through  a  woman.  The  children  of  a  British  mother  and  an  alien  father, 
born  abroad,  are  aliens  {Doc  d.  Durourc,  1791,  4  T.  Pt.  300).  An 
illegitimate  child,  by  the  law  of  England,  unlike  tliat  of  other  countries, 
does  not  belong  to  the  State  of  which  the  mother  is  a  suliject.  The  statutes 
do  not  apply  to  bastards,  and  the  rule  is  that  illegitimate  children  born 
al)road  of  English  women  take  the  nationality  of  the  place  of  their  birth. 
If  born  in  the  British  dominions,  such  a  child  is  a  British  subject  by  virtue 
of  the  original  common  law  principle.  Further,  to  take  advantage  of  these 
statutory  modifications,  it  is  not  sufficient  that  the  child,  born  a  bastard, 
should  \)Q  legitimated  by  the  sul»sequent  marriage  of  the  parents  {Shcddon, 
1854,  1  Macq.  535,  at  p.  612). 

(3)  By  Naturalisation  {q.r.). 

Loss  of  British  Nationality. — At  common  law,  as  has  been  said,  the 
character  of  a  British  subject  was  indelilile.  A  person  might  become  the 
subject  of  another  State,  but  the  British  Courts  refused  to  recognise  the 
change  as  freeing  him  from  his  duty  of  allegiance  to  tlie  Crown.  Apart 
from°statute,  no  voluntary  expatriation  was  possible.  The  rigorous  appli- 
cation of  this  principle  w^as  one  of  the  causes  which  mainly  led  to  the  war 
between  Great  Britain  and  the  United  States  in  1812,  but  the  rule  was 
gradually  relaxed  in  practice,  and  legislation  has  now  provided  means  for  the 
renunciation,as  well  as  for  the  resumption,of  the  character  of  a  British  subject. 
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Under  the  Naturalisation  Act,  1870  (33  &  34  Yict.  c.  14),  any  British 
subject  who  is  "  not  under  any  disability,"  and  is  in  a  foreign  State, 
may  now,  since  the  date  of  the  Act  (12  May  1870),  by  voluntarily 
becoming  naturalised  in  that  State,  cease  to  be  a  British  subject. 
From  the  date  of  such  naturalisation  he  is  an  alien.  Tlie  provision 
was  made  retrospective,  so  as  to  apply  to  those  who  had,  l)efore  the 
date  of  the  Act,  been  voluntarily  naturalised  in  a  foreign  State  (s.  6). 
By  what  is  known  as  a  "  declaration  of  alienage,"  in  the  manner  and 
form  prescribed  by  the  Act  (ss.  3,  11),  a  person  who  is  a  natural-l)()ni 
British  subject  by  virtue  of  his  birth  witliin  the  British  donnniuns, 
but  who  was  also  at  birth  the  subject  of  another  State  by  the  law  of 
the  latter,  and  is  still  a  sultject  of  it,  may,  if  of  full  age  and  under  no 
disability,  become  an  alien.  The  same  means  may  be  taken  oml  under  like 
conditions,  by  the  child  of  a  natural-born  British  subject  l)orn  abroad  (s.  4). 
By  a  similar  declaration,  a  naturalised  subject  of  Great  Britain  may  divest 
himself  of  his  British  nationality  and  revert  to  that  of  his  original  State, 
where  a  convention  has  been  entered  into  for  that  purpose  between  Great 
Britain  and  the  other  State  (s.  3).  As  yet,  however,  only  two  sucli  con- 
ventions liave  been  made,  viz.  with  the  United  States,  dated  13  May  1870, 
and  23  Fel).  1871  (see  Naturalisation  Act,  1872,  35  &  36  Yict.  c.  39,  Sched.). 
The  provision  is  not  of  great  practical  consequence. 

Loss  of  British  nationality  does  not  exempt  the  person  from  liability  in 
respect  of  any  act  done  before  the  date  of  such  loss  (33  &  34  Yict.  c.  14,  s.  15). 

British  nationality,  having  been  thus  renounced,  may  be  afterwards 
resumed.  A  "  statutory  alien  "  (see  Alien)  may,  under  the  same  conditions 
as  are  required  for  a  certificate  of  Naturalisation  {q.v.),  obtain  from  a  Secre- 
tary of  State  a  "  certificate  of  readmission  to  llritish  nationality."  This,  on 
his  taking  an  oath  of  allegiance,  readmits  him  to  the  status  of  a  British 
subject,  but  only  from  the  date  of  the  certificate.  And  the  readmission  is 
subject  to  the  same  qualification  as  in  the  case  of  naturalisation,  that 
witliin  the  foreign  State  of  which  he  became  a  member,  the  person  read- 
mitted is  not  to  Ije  deemed  a  British  subject  unless  he  has  ceased  to  be  a 
subject  of  that  State  by  its  laws  or  in  pursuance  of  a  treaty  (33  &  34  Yict. 
c.  14,  s.  8). 

Certain  special  rules  regarding  the  acquisition,  loss,  and  resumption  of 
British  nationality  apply  in  the  case  of  women  and  children. 

It  may  be  acquired,  in  the  case  of  women  only,  by  marriage.  The  rule 
in  Great  Britain  was,  until  1870, — as  it  still  is  in  the  United  States, — that  a 
woman's  marriage  did  not  affect  her  nationality.  But  now,  by  statute,  "  a 
married  woman  shall  lie  deemed  to  be  a  subject  of  tiic  State  of  which  her 
husband  is  for  the  time  being  a  subject  "(33  &  34  Yict.  c.  14,  s.  10(1), 
replacing  7  &  8  Yict.  c.  66,  s.  16).  A  liritish  woman,  therefore,  loses  her 
nationality  by  marriage  with  an  alien,  and,  conversely,  an  alien  woman 
acquires  British  nationality  by  marriage  with  a  British  subject.  Whether 
Ikitish  nationality  thus  acquired  is  retained  after  the  dissolution  of  the 
marriage  by  the  death  of  the  husband  or  by  divorce,  has  not  yet  l)een 
decided.  It  is  probable  that  it  is  so,  at  least  in  the  case  of  tlie  husljand's 
death  (see  Alikn  ;  I>i(ey,  ('onjlirt  of  Lawn,  pp.  180  and  742).  A  woman 
who  lias  become  a  "statutory  alien"  by  marriage  may,  after  her  husband's 
death,  obtain  a  certificate  of  readmission  to  liritish  nationality  at  any  time 
during  widowhood  (3.3  &  34  Yict.  c.  14,  s.  10  (2)).  Cliange  of  nationality 
Ijy  marriage  docs  not  de])riv<'  the  woman  of  any  estate  or  interest  in  any 
property  to  which  she  was  previously  entitled,  or  allect  such  estate  or 
interest  to  her  prejudice  (35  &  36  Yict.  c.  30,  s.  3). 
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As  regards  children,  British  nationality  is  made  by  statute  in  certain 
cases  dependent  on  the  combined  effect  of  descent  and  place  of  residence. 
Thus  where  a  father  or  a  mother  (if  a  widow)  becomes  naturalised  in  the 
United  Kingdom,  the  child  of  such  parent,  who  has  during  infancy  become 
resident  with  the  parent  in  the  United  Kingdom,  is  to  be  deemed  a 
naturalised  British  subject  (33  &  34  Vict.  c.  14,  s.  10  (5)).  By  the  latest 
Naturalisation  Act  (1895,  58  &  59  Vict.  c.  43,  s.  1)  this  is  extended  so  as 
to  apply  to  children  residing  with  a  naturalised  father  in  the  service  of 
the  Crown  beyond  the  United  Kingdom.  Apparently,  this  provision 
applies  whether  the  child  in  question  was  born  before  or  after  the 
naturalisation  of  the  parent. 

Under  similar  conditions  a  child  may  lose  its  British  character.  Where 
the  father  or  the  mother  (being  a  widow)  becomes  an  ahen,  children 
becoming  resident  during  infancy  in  the  country  where  the  parent  is 
naturalised,  and  being  by  the  law  of  that  country  naturalised  in  it,  are  to  be 
deemed  subjects  of  the  latter  and  not  of  Great  Britain  (s.  10  (3)).  And  the 
child  of  a  father  or  a  widow  mother  who  has  been  readmitted  to  British 
nationality,  becoming  resident  during  infancy  with  the  parent  within  the 
British  dominions,  is  "  deemed  to  have  resumed  "  the  position  of  a  British 
subject  to  all  intents  (s.  10  (4)).  It  will  be  observed  that  in  the  latter  case 
the  residence  required  is  residence  within  the  British  dominions,  and  not,  as 
in  the  case  of  naturalisation  of  a  parent,  residence  within  the  United 
Kingdom. 

These  provisions  regarding  residence  are  extremely  vague,  and  they 
have  not  yet  been  judicially  construed.  The  uncertainty  is  increased 
by  the  fact  that  "infancy,"  in  the  sense  of  English  law,  in  which 
it  is  here  used,  is  a  term  unknown  to  the  law  of  Scotland  (Dicey, 
p.  191). 

Where  it  is  necessary  to  determine  whether  any  given  person  is  or  is 
not  a  British  subject,  e.g.  for  the  purpose  of  extradition,  the  question  _  is 
decided — at  least  in  England — by  a  jury,  on  the  facts,  in  accordance  with 
the  law  determining  the  possession  of  British  nationality  (Qucrin,  1889, 
5  T.  L.  E.  160). 

For  nationality  of  ships,  see  Ship. 

[See  Dicey,  ConJJid  of  Laws,  pp.  173.  sqq,  740  sqq. ;  Westlake,  Prlr.  Int. 
Lai'j,  3rd  ed.,  pp.  323  sqq. ;  Cockburn,  Nationality.'] 


Nations,   La^v  of  .—See  International  Law. 

Natural  Children, — See  Bastard  ;  Affiliation;  Legitimation; 
Custody  of  Children. 


Natural  Obligations.— See  Obligations. 


Naturalisation — The  adoption  of  an  alien  into  a  State  com- 
munity  the  process  by  which  an  alien  is  invested  with  the  rights  and 

obligations  of  a  subject. 

The  term  is  sometimes  applied  so  as  to  include  the  informal  methods  of 
admitting  an  alien  to  the  position  of  a  subject,  as,  e.g.,  by  marriage,  by  the 
law  of  Great  Britain,  in  the  case  of  a  woman.     More  usually  it  is  restricted 
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to    tliose    cases    where  nationality  is    conferred  by  some  express  act  or 
solemnity. 

As  has  been  stated  in  the  article  on  Nationality  (q.i:),  the  doctrine  of 
the  English  common  law  was  that  nationality  was  indelible  and  inalienable. 
A  special  Act  of  Parliament  was  required  to  confer  on  an  alien  the  status 
of  a  British  subject.  In  a  restricted  sense,  however,  it  might  he  conferred 
by  letters  of  denisation,  granted  by  the  sovereign  under  12  &  13  Will.  in. 
c.  2 ;  and  this  method  of  partial  naturalisation  may  still  be  adopted  (see 
Denizen).  "Where  an  Act  of  Parliament  is  employed,  the  exact  extent  of 
the  rights  conferred  depends  on  the  provisions  of  the  particular  Act. 

A  much  more  usual  method  of  naturalisation  now  is  that  pro- 
vided by  the  general  Naturalisatii^n  Act,  1870,  which  replaces 
several  earlier  enactments  (33  &  34  Vict.  c.  14).  Under  this 
statute  an  alien  may  apply  to  one  of  the  principal  Secretaries  of 
State  for  a  certificate  of  naturalisation  on  certain  conditions.  He  must 
produce  evidence  to  the  satisfaction  of  the  Secretary  that  he  has  resided 
for  five  years  in  the  United  Kingdom,  or  has  been  for  that  period  in  the 
service  of  the  Crown,  and  that  he  intends,  on  being  naturalised,  either  to 
reside  in  the  United  Kingdom  or  to  serve  under  the  Crown.  The  previous 
residence  or  service  must  have  been  within  a  limited  time  before  the 
application  (usually  eight  years),  as  the  Secretary  may  determine.  The 
Secretary  has  an  al)Solute  discretion  to  give  or  refuse  tlie  certificate,  as  he 
thinks  best  for  the  puljlic  good.  He  need  state  no  reasons  for  refusal,  and, 
while  the  Act  does  not  prevent  repeated  applications,  there  is  no  appeal 
from  his  decision  (s.  7).  On  receiving  the  certificate,  the  applicant  is 
required  to  take  an  oath  of  allegiance  in  the  terms  jtrovided  by  the  Act 
(s.  9 ;  and  see  33  &  34  Vict.  c.  102,  s.  2).  Until  he  has  done  so,  the 
certificate  is  ineffectual.  Provision  is  also  made  for  the  granting  of  a 
similar  certificate  to  persons  whose  British  nationality  is  doubtful,  and 
to  those  who  had  l)ecome  naturalised  before  the  Act,  as,  c.r/.,  under  7  &  S 
Vict.  c.  66  (33  &  34  Vict.  c.  14,  s.  7). 

The  effect  of  this  naturalisation  is  that  within  the  United  Kingdom  the 
recipient  is  "  entitled  to  all  political  and  other  rights,  powers,  and  privileges, 
and  sul)ject  to  all  obligations  to  which  a  natural-born  British  subject  is 
entitled  or  sul)ject,  in  the  United  Kingdom."  The  only  qualification  is  that 
the  alien  thus  naturalised  is  not,  when  within  the  Slate  to  which  he 
formerly  belonged,  to  be  deemed  a  British  sul)jcct,  unless  he  has  by  the 
laws  of  that  State  or  by  treaty  ceased  to  be  one  of  its  subjects  {in  re 
Bourgoise,  1889,  41  Ch.  D.  310). 

It  is  to  be  observed  that  this  provision  does  not  expressly  put  the 
naturalised  alien  in  the  position  of  a  "  natural-born"  British  subject,  and  it 
is  very  doubtful  whetlier  Ids  children  born  al)road  after  naturalisation 
possess  the  status  of  natural-born  Britisli  subjects  {in  re  Bourgoise,  eit. 
siqira). 

Naturalisation  in  the  United  Kingdom  does  not  extend  to  the  British 
colonies  or  India.  Naturalisation  in  these  possessions  is  i-egulated  l)y 
local  laws,  and  does  not  extend  to  the  United  Kingdom  (3;>  it  .".4  Vict, 
c.  14,  ss.  8,11,  IG,  17). 

The  resumption  of  Uritish  nationality,  by  a  ])orson  who  has  lost  or 
renounced  it,  is  closely  analogous  to  naturalisation.  This  subject  has  I)een 
dealt  with  in  the  article  on  Nationality. 

For  collective  naturalisati<jn,  or  a  general  change  of  the  nationality  of 
tlie  inhabitants  of  a  territory,  by  cession,  concpiest,  etc.,  see  Alikn. 

[See  Dicey,  Conjlict  of  Laws,  jip.  181  .s-y*/.] 
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Nature,  Law  of. — The  law  of  nature  is  "tliat  which  God,  the 
Sovereign  of  the  Universe,  has  prescribed  to  all  men,  not  by  any  formal 
promulgation,  but  by  the  internal  dictate  of  reason  alone.  It  is  discovered 
bv  a  just  consideration  of  the  agreeableness  or  disagreeableness  of  human 
actions  to  the  nature  of  man ;  and  it  comprehends  all  the  duties  we  owe 
either  to  the  Supreme  Being,  to  ourselves,  or  to  our  neighbours  —  as 
reverence  to  God,  self-defence,  temperance,  honour  to  our  parents,  benevo- 
lence to  all,  a  strict  adherence  to  our  engagements,  gratitude,  etc."  (Ersk. 
Prin.  i.  1.  2 ;  Inst.  i.  1.  7 ;  Stair,  i.  1.  3). 


Nautae,    cauponcs,   stabularii.  —  The  chapter   of   the 

Prtetorian  edict  which  fixed  the  responsibilities  of  shipmasters,  innkeepers, 
and  stablers,  in  respect  of  the  property  of  travellers,  was  in  these  terms  : 
Ait  Frcctor:  Naidce,  caupones,  stahularii,quod  cvj'usque  salvumfore  receperint 
nisi  restituent,  in  eos  judicium  dabo  {Dig.  4.  9.  1  pr.).  ThQtavm  nautw  here 
means  anyone  who  carries  on  the  transport  of  goods  or  passengers  with  a 
ship,  whether  his  own  or  chartered,  and  whether  commanded  by  himself  or 
by  a  captain.  The  proper  name  for  the  person  liable  by  the  edict  under  the 
class  nautce  is  exercitor—a  term  defined  in  Dig.  14.  1.  1.  15.  Caupones  were 
the  keepers  of  inns,  where  travellers  are  accommodated  with  food  and 
lodging.  The  nature  of  the  business  of  a  canpo  is  explained  by  Gains  (Dig. 
4.  9^  5).  Stabularii  were  livery-stable  keepers.  The  term  is  often  used  of 
one  who  kept  an  inn  and  stabling  in  connection  with  it,  for  "  innkeeper  and 
postmaster  "  seems  to  have  been  a  combination  as  common  in  Eome  as  with 
us.  "  The  edict,"  observes  Ulpian  in  commenting  on  it,  "  is  of  the  greatest 
advantage  to  the  public,  who  must  very  often  rely  on  the  honesty  of  these 
persons,  and  intrust  articles  to  their  custody." 

The  result  of  the  edict  was  to  introduce  an  action,  technically  known  as 
the  actio  in  factum  dc  rcccpto,  available  against  persons  exercising  the  trades 
therein  specified.  The  action  concluded  for  the  restoration  of  the  property 
intrusted  to  them  or,  in  default,  for  full  compensation  for  the  loss  actually 
sustained.  The  bare  admission  of  travellers  and  their  effects  implied  an 
obligation  to  answer,  not  for  negligence  merely,  but  for  every  loss  and 
damage  that  might  have  been  avoided  by  a  specially  watchful  care.  Thus 
in  the  texts  it  is  said  that  the  recipient  of  the  goods  has  the  risk  {Dig.  4. 
9.  4  pr.)  and  is  responsible  for  custodia,  and  not  merely  for  culpa  {Dig.  4.  9. 
3.  1).  This  means  that  he  is  absolutely  responsible  for  theft  and  for  every 
injury  to  the  thing  held  by  him,  whether  the  wrong-doer  be  a  servant,  a 
fellow-passenger,  or  any  other  person,  known  or  unknown,  provided  the 
loss  was  not  the  result  either  of  damnum  fatale  or  vis  major.  These  expres- 
sions contain  the  only  limitations  on  the  unqualified  responsibility  of  the 
persons  within  the  edict,  and  they  cover  only  losses  arising  from  pure 
accident,  or  brought  about  by  such  a  degree  of  violence  as  no  ordinary 
care  or  courage  could  avert.  (  Vis  major  is  defined  as  "  the  act  of  God,"  Dig. 
19.  2.  25.  6,  and  it  includes  both  inevitable  accidents.  Dig.  13.  6.  18,  and 
physical  compulsion  by  a  third  party.  The  texts  of  the  Corpus  Juris  as  to 
what  constitutes  vis  major  are  collected  by  Voigt,  Die  xii.  Tafdn,  i.  431, 
n.  8  •  see  Damnum  fatale.)  The  civil  actions  on  hire  {locati  conducti)  or 
deposit  were  available  against  nautm,  cauponcs,  and  stabularii  only  when 
there  was  cul}^ ;  so  that  the  effect  of  the  edict  was  greatly  to  increase  the 
civil  responsibility  of  the  trades  in  question.  At  the  same  time,  the  obligations 
of  custodia  could  be  excluded  by  express  agreement  between  the  parties. 
Further,  the  recipient  of  the  goods  could  contract  himself  out  of  responsibility 
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under  the  edict  by  giving  public  notice  beforeh;uul  of  the  limits  of  respon- 
sibility he  was  prepared  to  incur,  provided  that  the  traveller  was  either 
made  aware  of  this  notice  on  entering  the  premises,  or  assented  to  it  when 
brought  to  his  notice  by  allowing  liis  etiects  to  remain. 

Besides  the  action  under  the  edict,  the  Roman  law  allowed  a  penal  action 
to  be  brought  against  the  traders  for  damage  occurring  on  their  premises 
through  fraud  or  theft  on  the  part  of  their  employees.  The  ground  of  this 
actio  quasi  ex  delicto  was  the  fault  conmiitted  by  the  master  in  employing 
dishonest  servants.  Tlie  action  aimed  at  the  recovery  of  double  the  value 
of  the  property  stolen,  or  double  the  loss  occasioned  by  the  damage  (iV/y. 
47.  5.  1.  6) ;  but,  being  penal,  it  did  not  pass  against  heirs  (Inst.  iv.  5.  3  ; 
Dig.  47.  5).  The  main  advantages  of  the  action  under  the  edict  over  this 
penal  action  were  that  (1)  it  transmitted  against  heirs;  (2)  it  could  be 
brought  for  damage  done,  not  merely  by  servants,  but  Ijy  other  travellers  ; 
and  (3),  unlike  the  t|uasi-delictual  action,  it  covered  danuige  done  on  shore 
as  well  as  on  board,  provided  the  goods  had  been  handed  over. 

Finallv,  as  against  the  actual  wrong-doer,  the  traveller  had  the  ordinary 
remedies  on  the  theft,  or  under  the  lex  Aquilia,  according  to  circumstances. 
If  he  availed  himself  of  any  of  these  remedies,  he  could  take  no  further 
proceedings  against  the  master  of  the  ship  or  inn  (Bir/.  iv.  9.  G.  4;  47.  5. 

1.3). 

Few  portions  of  Homan  law  have  been  more  generally  and  closely 
copied  in  the  common  law  of  modern  States  than  the  chapter  uf  the  edict 
on  this  subject.  It  is  fundamental  in  the  English  law  of  bailments,  the 
liability  of  the  carrier  or  innkeeper  being  regarded  as  identical  with  that 
of  an  insurer  (Cah/c,  26  Eliz. ;  Smith,  L.  C,  10th  ed.,  i.  115).  The  recogni- 
tion in  English  law  of  the  liabilities  attaching  to  these  classes  of  bailees, 
though  it  is  usual  to  refer  it  to  the  custom  of  the  realm,  seems  to^  have 
come  from  the  Eoman  law  through  Bracton  (see  per  Brett,  J.,  in  Niujcnl, 
1875,  1  C.  P.  D.  19).  The  edict  has  also  been  incorporated  into  the  French 
Code  (Art.  1784),  and  forms  part  of  the  existing  law  of  Clermany,  Italy, 
Spain,  and  Holland  (per  Cockburn,  C.  J.,  in  Nugent,  1870,  1  C.  P.  1).  423,  at 
P--i29). 

In  Scotland  the  edict  has  been  adopted  with  some  variations  (Ersk.  ni. 
1.  28).  The  bare  act  of  receiving  the  goods  lays  upon  persons,  who  hold 
themselves  out  to  the  public  as  engaged  in  one  or  other  of  the  employments 
covered  by  tlie  edict,  the  responsibility  for  the  goods  committed  to  their 
charge,  although  no  neglect  is  proved,  provided  that  the  damage  to,  or  loss 
of,  the  goods  has  not  arisen  from  inevitable  accident,  tlie  act  of  God,  or  of 
the  king's  enemies  (Ersk.  iii.  1.  28 ;  Bell,  rrin.  s.  235). 

Under  the  iiead  of  Xaatce,  the  principle  of  the  edict  has  been  extended, 
not  only  to  carriers  by  water,  but  also  to  carriers  by  land  if  they  are  com- 
mon carriers.  It  includes,  accordingly,  railway  companies :  ctinal  and 
navigation  companies:  owners  and  masters  of  sailing  and  steam  vessels, 
employed  as  general  ships,  trading  regularly  from  port  to  port;  jn-oprietors 
of  mail  and  stage  coaches,  barges  or  lighters;  waggoners,  caiters,  an<l 
porters,  who  carry  for  hire.  In  general,  carriers  of  passengers,  e.g.  radway 
companies  or  hackney  coachmen,  are  liable  as  common  carriers  for  their 
luggage.  (As  regards  the  p»ersons  coming  under  the  designation  of  common 
carrier,  see  Bell,  I'rin.  s.  23G ;  Notes  in  Ersk.  Inst.  (Nicholson's  ed.),  pp. 
G74dse(?.;  Macnamara,  The  Law  of  Carriers,  ch.  iii.;  Angell  on  Cuiiniiun 
Carriers,  5th  ed.,  pp.  07-123.)  Aftei-  the  actual  carriage  has  l)een  accom- 
jjlished,  tlie  liability  of  the  carrier  continues  for  such  time  as  is  reasonable 
and  usual  for  allowing  the  consignee  to  take  possession  (»f  the  g«Jod8 ;  but, 
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after  the  lapse  of  that  time,  his  responsibility  is  only  that  of  a  ware- 
houseman. 

Under  the  heads  Cauponea  and  Stdbularii  are  included  innkeepers,  vint- 
ners, and  stahlers,  who  are  liable  for  property  placed  under  their  charge  or 
that  of  their  servants,  or  brought  by  guests  or  employers  within  their 
premises  (Ersk.  iii.  1.  29 ;  Bell,  Prin.  s.  236 ;  Laing,  1850,  12  D.  1279). 
Negligence  of  a  guest  may  relieve  the  innkeeper  (M'Fherson,  1841,  3  D.  930) ; 
and  he  is  also  free  if  the  guest  specifically  undertakes  the  care  of  his  own 
effects,  though  the  mere  fact  that  the  guest  has  locked  up  certain  articles 
for  greater  security  does  not  imply  that  he  undertakes  the  responsibility 
of  their  safe-keeping  (Stair,  i.  13.  3).  (As  to  what  constitutes  the  placing 
of  property  in  charge  of  an  innkeeper  so  as  to  infer  lial)ility  under  the 
edict,  see  iMeiklc,  IG  Feb.  1813,  F.  C. :  Williamson,  21  June  1810, 
F.  C.) 

It  is  no  answer  that  the  loss  was  due  to  theft  or  robbery,  for  these  are 
the  very  dangers  against  which  the  rule  is  designed  to  guard  (Forhcs,  1687, 
Mor.  9233;  Chisholm,  1714,  Mor.  9241;  but  see  Watling,  1825,  4  S.  83). 
Nor  is  it  an  answer  that  the  loss  was  caused,  or  the  damage  done,  by  the 
fraud  or  negligence  of  servants  of  the  carrier  or  innkeeper,  for  the  servants 
are  identified  with  their  master,  and  the  policy  of  the  law  is  to  protect  the 
public  against  the  servants,  as  well  as  the  risk  of  collusion  between  master 
and  servant  (Stair,  i.  13.  3;  Garnett,  1821,  5  Barn.  &  Aid.  53).  On  the 
other  hand,  fire,  being  regarded  as  a  damnuin  fatalc,  aftbrds  a  good  defence 
at  common  law,  unless  wdiere  fraud  or  collusion  is  proved  {M'Donnel,  15 
Dec.  1809,  F.  C).  This,  however,  was  altered  as  regards  carriers — the  Act 
does  not  apply  to  innkeepers  or  stablers — by  the  Mercantile  Law  Amend- 
ment Act  (19  &  20  Vict.  c.  60),  which  provides  (s.  17)  that  "  all  carriers  for 
hire  of  goods  within  Scotland  shall  be  liable  to  make  good  to  the  owner  of 
such  goods  all  losses  arising  from  accidental  fire  while  such  goods  were  in 
the  custody  or  possession  of  such  carriers."  Perils  of  the  sea  are  not  a 
ground  on  which  carriers  can  escape  responsibility,  unless  they  can  be 
shown  as  a  matter  of  fact  to  ha\e  been  inevitable.  (As  to  this,  see  Scrutton 
on  Charter  Parties,  3rd  ed.,  pp.  176-180.) 

The  value  of  the  goods  lost,  or  the  extent  of  the  damage  done,  may  now 
be  proved  j?>ro//^  de  jure  {Can^^bell,  1852,  24  Jur.  455 :  Craivcour,  1842,  5  1). 
10;  Gowans,  1844,  6  I).  606;  Oiceri  &  Co.,  1889,  16  P.  814).  The  general 
rule  as  to  the  measure  of  damages  is  the  market  price  of  the  goods,  in 
their  undamaged  state,  at  the  place  of  delivery  {G.  W.  Bivy.  Co.,  1866, 
L.  R  1  C.  P.  329) ;  but  sometimes  the  Court  allow  only  the  cost  price  of 
the  goods,  the  carriers  getting  the  goods  in  their  damaged  state  for  what 
they  are  worth  (Ciceri  &  Co.,  1889,  16  P.  814).  The  carrier  may  also  be 
liable  for  damages  for  loss  of  market,  if  the  loss  of  market  is  the  direct 
result  of  the  damage  done  to  the  goods  (Kcddie,  Gordon,  &  Co.,  1886, 
14  P.  233). 

The  responsibility  under  the  edict  has  been  limited  by  statute  in  several 
directions,  both  as  regards  innkeepers  and  carriers.  The  liability  of  inn- 
keepers at  common  law  was  limited,  by  26  &  27  Vict.  c.  41,  s.  1,  to  £30  for 
any  kind  of  traveller's  property,  not  being  a  horse  or  other  live  animal,  or 
its  gear  or  any  carriage,  except  where  the  loss  has  been  brought  about  by 
the  wilful  act,  default,  or  neglect  of  the  innkeeper  or  any  servant  in  his 
employ,  or  where  the  property  has  been  deposited  expressly  for  safe  custody 
with  the  innkeeper.  To  secure  the  benefit  of  the  Act,  the  innkeeper  must 
place  a  copy  of  the  first  section  in  a  conspicuous  part  of  the  hall  or  entrance 
to  his  inn.     Similarly,  the  liability  of  carriers  has  been  limited  by  the 
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Carriers   Act,  18;JU   (11   Geu.   iv.   and    1    Will.  iv.  r.  G8),  and  cerlain  other 
Statutes,  e.g.  the  liailway  and  Caual  Traffic  Act  {11  &  18  Viet.  e.  31). 
As  regards  these  statutory  limitations,  see  article  Carriek. 


Navy. — The  principal  Act  dealing  with  the  discipline  of  the  navy  is 
29  &  30  Vict.  c.  109,  as  amended  by  47  &  48  Vict.  c.  39.  Enlistment  in 
the  navy  is  regulated  by  the  Xaval  Enlistment  Acts  of  1835  (5  .^  6  Will  iv. 
c.  24),  1853  (16  &  17  Vict.  c.  60),  and  1884  (47  &  48  Vict.  c.  46):  and  a 
seaman  in  the  merchant  service  may  leave  his  ship  for  the  purpose  of  forth- 
with entering  the  naval  service  of  her  Majesty,  and  in  that  case  shall  not,  by 
reason  of  so  leaving  his  ship,  be  deemed  to  have  deserted  therefrom,  or 
otherwise  be  liable  to  any  punishment  or  forfeiture  whatever  (57  &  58  Vict, 
c.  60,  ss.  195-197). 

[Stephen,  Com.  ii.  589  ;  Thring,  Criminal  Law  of  the  Navy.] 
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